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TO 

THE EIGHT HONOURABLE 


Sir CHARLES ABBOTT, Knt. 

LORD CHIEF JUSTICE 

OF 

ENGLAND. 


MY LORD,' 

I FEEL much grati5ed in dedicating this new 
Edition of Hawkins’s Pleas of the Crown to 
your Lordship, inasmuch as it affords me the 
public opportunity of expressing my feelings of > 
decj) respect, (in common, I believe, with the 
Profession at large,) for that profound legal 
erudition which justly called your Lordship to 
the eminent station which you now fill. And 
having long practised in your Lordship’s Court, 
it is with equal gratitude I acknowledge the 
kindness and urbanity I have ever receivM at 
your hands in the performance of my professional 
duties. 

That your Lordship may long enjoy the vigour 
of Hea;lth adequate to the discharge of your 
arduous duties, is my sincere wish; nor will the 
completion eff thet t^ish be^sc^y; to ,y<^ 
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ship’s advantage ; for that the adrhimstjration of 

*■ S 

the Criminal Justice of the Kingdom should long 
r^ain^under the vigilant insjli&ction of an able 
and impartial Supreme Criminal Judge, is but 
the wish of a good Citizen for the security of the 
lives and liberties of his fellow subjects. 

I have the honour to be 

Your Lordship’s 
Most obedient humble Servant, 

J. CURWOOD. 



PREFACE. 


The presenting a new Edition of Mr. Serjeant 
Hawkins’s Work on the Pleas of the Crown to the 
Profession, the Editor feels does not require any apo- 
logy. For although the law has been greatly altered 
in many respects since the work was first published, 
yet the great mass of it still remains law to this day ; 
and the work has, down to the present period, retained 
an undirainished reputation. To render the work 
more extensively useful, by inserting the variations 
made in the criminal law by modern statutes, and 
noting subsequent decisions of the Judges, is what the 
Editor has attempted. The manner of performing this 
task may jxjrhaps require an apology: — but he submits 
his labours to the indulgent consideration of the Pro- 
fession. There is, however, one liberty that he has 
taken with the original arrangement of the work, which 
he feels himself bound to explain his reasons for ad(]^t- 
ing. In the original arrangement of the learned au- 
thor, he followed the course before adopted by the more 
ancient authors on Crown Law, viz. Staundforde, Hale, 
Pulton and Dalton, of dividing his felonies, into felo- 
nies at common law and felonies by statute. At a time 
when the felonies by statute were cqpiparatively few, 
they formed but a sort of short appendix tq the others. 
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and did not derange the natural distribution of the work. 
But now they have become so numerous, as to far ex- 
ceed those at common law; and it became necessary to 
distribute them under proper heads, according to the 
subject matter to which they related. In doing this, 
it struck the Editor, that the whole of the First Book 
relative to Offences might be newly arranged, according 
to the Analysis of Mr. J. Blackstonc ; which he ven- 
tures to consider the most perfect Analysis of the 
law that has yet appeared. He has accordingly so ar- 
ranged the First Book ; but in doing it, he has left the 
text of Mr. S. Hawkins unimpaired, and has faithfully 
preserved it entire. 

With respect to former Editions. — The last was 
published by Mr. Leach, in the year 1795. But it 
appears to the Editor of the present edition, that the 
book was swelled to an unnecessary bulk, by the inser- 
tion of much matter wholly irrelevant, or but slightly 
connected with a work which professed to treat only 
of " Pleas of the Crown for instance, the whole of 
the then Highway Act, verbatim, the Turnpike Act, 
&c/ These excrescences arc rejected in the present 
edition; bi^ as Mr. J. each did also bring down the 
statutes and decisions to the date of his publication, 
the matter which he inserted, and is still retained, is 
distinguished by the mark with which he himself dis- 
tinguished his own additions, (f) The subsequent .sta- 
tutes and the principal notes are the work of the pre- 
sent Editor. There is one other matter to which the 
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Editor wishes to advert, before he concludes. His 
objects are conciseness and correctness. He has 
not, therefore, accumulated all the cases which he 
could collect, and detailed them at length. He has 
also very sparingly referred to the rulings of single 
Judges. This is not done from disrespect to such de- 
cisions ; but he has repeatedly heard the most able 
Judges, — the present and late Lord Chief Justices of 
the King’s Bench, and others, — express their wish 
never to hear of Nisi Prius decisions quoted as authority. 
If they ought not to be received as settled law in civil 
actions, still less ought they in the construction of 
criminal statutes, particularly when it is considered 
under what circumstances of mere momentary consi- 
deration, a judge is frequently called upon at the 
Assizes to deliver an opinion upon the construction 
perhaps of a confusedly penned statute. 

He has now only to repeat the hope, he has before 
expressed, that his labours will meet an indulgent con- 
sideration, and a pardon for the many imperfections 
which he fears may be found in the execution of his 
task. 
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THE RIGHT HONOURABLE 


THOMAS LORD PARKER, 

BARON OF MACCLESFIELD, * 

AND 

LORD CHIEF JUSTICE 

OF 

l':^'GLANTX 


MY LORD, 

Tnii: following Tioalise, containing that pait o. the law, 
which is pcciiliaily iindci* the administration of the cJiief justice 
of Knglaiid, I presumed, in regard to the subject of it, to think 
of presenting to your l^ordship; which your goodness having 
been plcas(3d to permit, it is with the less uneasiness that 1 ven- 
ture to make it public ; for I could not hope to introduce it into 
the world with greater advantage than under your protection. 

This was the real ground of iny ambition to dedicate it to your 
Lordship, and not to give myself an opportunity of publishing 
how much 1 honour those woiidc rful talents that have raised you 
to so high a station. A private character indeed may be set forth 
to advantage, and many virtues in it be made known by an address 
of this nature, which might otherwise have lain for ever concealed ; 
but your 1-^ordship’s is public and conspicuous, and can appear 
nowhere with so much lustre as when you sit in judgment, where 
tliat vast genius you are blessed with shines forth to all the 
worhl, udoviied with all the improvements that human heart can 
furnish, and supported with the greatest courage and integrity. 

And nothing less, my Lord, could give you that command of 
all the variety of business which comes before you, and that fa- 
c:ility witli which you dispatch it. The most intricate points of 
law, that have for ages lain in confusion and obscurity, when 
they fall under your Lordsliip^s consideration, receive such light, 
are stated and explained with such exact method, and such pro- 
^ priety 
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priety and beauty uf expression, that the most polite composi- 
tious appear not more elegant, nor the most demonstrative more 
convincing. This, my Lord, is the agreeable part of the exercise 
of your authority, being no violence to that general humanity 
which you delight to shew to all mankind. But the duties of 
your oflicc require you sometimes to put on another character, 
and to shew the awful face of justice, to curb the rage of an un- 
ruly people, and to fright them into their duty by the terrors of 
the law ; and it is with pleasure ail good men see your Lordship 
pursue the prevailing vices of the age with such zeal and indig- 
nation, that crimes no longer appear less odious for being fashion- 
able, nor are they more secure from punishment for being 
popular. 

These, my T^rd, are blessings which the whole nation shares 
in, and have an influence upon all parts of the civil administra- 
tion. But we, who have the honour to attend your Lordship at 
the bar, are in a more particular manner to acknowledge our 
obligations for that candour and condescension with which you 
treat us. The encouragement you give to our weak endeavours, 
no less engages our affections, than your comprehensive know- 
ledge and clear and accurate judgment command our reverence 
and esteem. 

Such goodness charms all that approach and feel it ; and it 
was with universal joy we saw your Lordship’s firmness to the 
present establishment, and great services to your country, distin- 
guished lately by an accession of honour from His Majesty, 
whose wisdom in conferring his favours has eminently appeared, 
by the many signal benefits the nation lias received from those 
who^ have the honour to 'serve him. I am with greatest 
respect. 

My Lord, 

Your Lordship’s 

Most obliged and most fnimblc Servant, 

WILLIAM HAWKINS. 
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l^OTHING is more cominon than to hcqr those who have 
taken only a superficial view of the Crown-law, charge it with 
mimborlcss hardships and undistingiiishing rigour; whereas 
those, who have more fully examined it, agree that it wants no- 
thing to make it admired, for clemency and equity, as well as 
justice, but to be understood. It is so agreeable to reason, that 
even those who suffer by it, cannot charge it with injustice ; so 
adapted to the common good, as to suffer no folly to go un- 
punished, which that requires to be restrained : and yet so tender 
of the infirmities of human nature, as never to refuse an indul'^ 
gence where the safely of the public will bear it ; it gives the 
prince no power, but of doing good, and restrains the people 
from no liberty, but of doing evil. 

It would be needless therefore to say any thing of the useful- 
ness of this treatise, could f be so happy as any way to come up 
to the design of it, whicli was to vindicate the justice and reason- 
ableness of the laws concerning criminal matters, and to reduce 
them into as clear a method, and explain them in as familiar a 
manner, as the nature of the thing will bear. 

Had any of the great men, who formerly liave written oii this 
subject, gone through the whole law relating to it, all farther at- 
tempts of this kind had been unnecessary. The treatise pub- 
lished under the name of Sni Matthew Hale, is indeed very 
useful, and written in a dear method, and with great learning and 
judgment ; but it is certainly very imperfect in the whole, and 
seems to be only a model or plan of a w ork of this kind, w'hich 
is said to have been intended by him. 

Sir Edward Coke’s Third Institute is also a treatise of 
great learning, and not unworthy of the hand that produced it ; 



Ml 


Tiiv: autiiou's piiErACK. 


but yet seems by no means a complete work^ many considerable 
heads being either wholly omitted in it, or barely touched upon. 

The treatise of Sir William Staundforde seems to be 
writ with great judgment, but he takes in a very small compass, 
scarce mentioning any offences under felonies. 

As for the Treatises of Lambard, Crompton, Pulton, and 
Dalton, they, iiaviiig an eye chiefly to the direction of justices 
of the peace, and triiatiiig of the Crowii-law no farther than as it 
concerns them, are far from being complete systems of it. 

Upon the whole, I apprehend that none of the authors before- 
mentioned were so perfect, but that, by reducing all the laws re- 
lating to this subject under one general scheme, they might ge- 
nerally be understood with much less difliculty than they have 
hitherto been. This it was induced me to w^'itc on this subject, 
and I hope to finish the w hole in Tw'o Hooks ; proposing in this 
First to shew the nature of criminal offences; and in the Second, 
the manner of bringing offenders to punishment. 
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ADDENDA et CORRIGENDA. 


SINCE the greater part of this work has been in the press, 
several alterations have been made in the criminal law by the acts 
passed in the last session of parliament. It has become therefore, 
necessary to notice them, and they are added by way of Addenda 
to the work. These alterations have more particularly applied 
to matters connected with the trade of the kingdom. 


Bankrupts, 

(Public Trade, c. 29.) 

By the 5 Geo, 4. c. 98. the several statutes relating to bank- 
ruptcy have been repealed, and the whole consolidated into one 
act. The clauses thcreiore set out from the stat. 5 Geo. 2, c. 30, 
(vol. 1, p. 586.) are repealed, and in lieu thereof, it is enacted by 
sect. 108. of the above act of Geo. 4. That if any bankrupt 
shall not, before three o’clock in the afternoon of the forty- 
second day after he shall have been declared bankrupt, notice 
thereof in writing having been first left at his usual place of 
** abode, or served upon him in case he was in prison, and no- 
‘‘ tice given in the London Gazette, of the issuing of the cominis- 
sion,aud of the meetings of the commissioners, surrender himself 
** to them, and sign or subscribe such surrender, and submit to 
be examined before them from time to time upon oath, or being 
** a Quaker upon solemn affirmation ; or if any such bankrupt 
upon such examination shall not discover all his real or per- 
soual estate, and how, and to whom, upon what consideration, 
** and when he disposed of, assigned or transferred any of such 
** estate, and all books, papers, and writings relating thereto, ex- 
cept such part as shall have been really and bona fide before 
sold or disposed of in the way of his trade, or laid out in the 
ordinary expense of his family ; or if any such bankrupt shall 
not upon such examination deliver up to the commissioners all 
such part of such estate, and all books, papers, and writings re- 
** lating thereunto, as be in his possession, custody, or power, 
(except the necessary wearing apparel of himself, his wife, and 
children,) or if any such bankrupt shall remove, conceal, or 
embezzle any part of such estate, to the value of ten pounds, or 
** any books of account, papers or writings relating thereto, with 
intent to defraud his creditors, every such bankrupt shall be 
deemed guilty of felony, and be liable to be transported for 
life, or for such term, not less than seven years, as the court 
VOL. I. c before 
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before which he shall be convicted shall adjudge ; or shall be 
** liable to be imprisoned only, or imprisoned and kept to hard 
** labour in any common gaol, penitentiary house, or house of cor- 
rection, for any term not exceeding seven years.” 


Artificers going abroad and Exporting Took and Machinery , Sir . 

(Public Trade, c. 29.) 

By stat. 5 Geo. 4. c. 97. which recites that, Whereas it is 
expedient that the several laws relative to artificers going into fo- 
reign parts should be repealed it is therefore thereby enacted, 
** That from and after the passing of this act, a certain act passed 
5 Geo. 1. c. 27. ** hi the fifth year of King George the First, intituled An act to 
prevent the inconveniences arising from seducing artificers in 
tiie manufactures of Great Britain into foreign parts ; also so 
much of a certain other act passed in the twenty-third year of 
23Geo.2.c.l3. ** King Gcorgc the Second, intituled, an Act for the effectual 
** punishing of persons convicted of seducing artificers in the 
^'manufactures of Great Britain or Ireland out of the dominions 
" of the crown of Great Britain; and to prevent the exportation of 
" utensils made use of in the woollen and silk manufactures from 
" Great Britain or Ireland into foreign parts ; and for the more 
" easy and speedy determination of appeals allowed in certain 
" cases, by an act made in the last session of parliament, relating 
" to persons employed in the several manufactures therein mcn- 
" tioned ; as relates to contracting with, enticing, persuading, or 
" endeavouring to persuade, solicit or seduce manufacturers, 
" workmen, and artificers, as therein mentioned ; also so much of 
" a certain other act passed in the twenty-second year of King 
22 Geo. 3. c. 60. " George the Third, intituled. An Act to prevent the seducing of 
" artificers or workmen employed in printing calicoes, cottons, 
" muslins, and linens, or in making or preparing blocks, plates, 
" or other implements used in that manufactory, to go to parts 
" beyond the sea.s ; and to prohibit the exportation to foreign 
• Sic. " parts,* any such blocks, p! des, or other implements, as relates 

" to contrarHng with, enticing, persuading, or endeavouring to 
'' seduce or encourage artificers and workmen as therein men- 
" tioned ; also so much of a certain other act passed in the par- 
'' liament of Ireland in the twenty-fifth year of King George the 
25 Geo. 3. ** Third intituled. An Act to prevent the practice of seducing 

artificers and manufacturers of this kingdom, and of exporting 
" the several tools and utensils made use of in preparing and 
** working up the manufactures thereof^ into parts beyond the 
" seas, as relates to contracting with, enticing, persuading, or en- 
deavouring to persuade, soliciting or seducing manufacturers, 

" workmen, or artificers, as therein mentioned ; and also so much 
" of a certain other act passed in the twenty-fifth year of King 
25 Geo. 3. c. 67. George the Third, intituled, an Act to prohibit the exportation 

" to foreign parts of tools and utensils made use of in the iron 
'' and steel manufactures of this kingdom; and to prevent the se- 

ducitig 
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** dvctng of artificers or workmen employed in those manufac- 
tures to go into parts beyond the 8eas> as relates to contracting 
with, enticing, persuading, or endeavouring to seduce or en- 
courage artificers or workmen as therein mentione<^ ; also so 
** much of a certain other act passed in the thirty-ninth year of 
" King George the Third, intituled. An Act to explain and amend 
** the laws relative to colliers in that part of Great Britain called 
** Scotland ; as punishes the seducing or attempting to seduce col- 
liers or others, as therein nientioncd; together with every^other 
" law, statute, or enactment, relative to the same subjects^ or any 
of them, and whether in force throughout or in any of the 
United Kingdom of Great Britain and Ireland, shall be, and 
" the same are hereby repealed, save and except in as far as the 
** same may have repealed any prior act or enactment/^ 


Combination of Work7nen, 

(Public Trade, c. 29.) 

The stat. 6 Geo. 4. c. 95. reciting a variety of statutes from the 
SO Ed. 1 . to 57 Geo. regulating difterent trades, repeals the 
same so far as relates to the combination of workmen, and all 
other laws, statutes, and enactments, now in force throughout 
** or in any part of the United Kingdom of Great Britain and, 
Ireland, relative to combinations to obtain an advance of wages, 
or to lessen or alter the hours or duration of the time of work- 
ing, or to decrease the quantity of work, or to regulate or con- 
** troul the mode of carrying on any manufacture, trade, or busi- 
** ness, or the management thereof ; relative also to combinations 
** to lower the rate of wages, or to increase or alter the hours or 
duration of the time of working, or to increase the quantity of 
** work, or to regulate or controul the mode of carrying on any 
manufacture, trade, or business, or the management thereof ; 
** relative also to fixing the amount of the wages of labour ; rela- 
'' live also to obliging workmen not hired to enter into work ; 
** together with every other act and enactment enforcing or ex- 
** tending the application of any of the acts or enactments re- 
pealed by this act, shall be and the same are hereby repealed, 
** save and except in as far as the same may have repealed any 
" prior act or enactment.^' 

Sect.$. And be it further enacted, “ That journeyraen,workmen, 
or other persons, who shall enter into any combination to obtain 
** an advance, or to fix the rate of wages, or to lessen or alter the 
hours of duration of the time of working, or to decrease the 
quantity of work, or to induce another to depart from his service 
iWore the end of the time or term forw^hich he is hired, or to quit 
orreturn his work before the same shall be finished, or not being 
hired, to refuse to enter into work or employment, or to regu- 
late the mode of carrying on any manufacture, trade, or business, 
** or the management thereof, shall not therefore be subject or 
liable to any indictment or prosecution for conspiracy, or to 

c 2 ^ ** any 


and all laws re- 
lative to the sub- 
ject of seducing 
urtificers, &c. 
repealed. 


Former Uws re- 
pealed. 


Journejmen en- 
tering into com- 
binations 
not be liable to 
indictment for 
conspiracy. 
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any other criminal information or punishment .whatever^. under 
the common or statute law.” 

Sect. 3* And be it further eiiacted/'That masters, employers, or 
** other persons, who shall enter into any combination to lower or 
to fix the rate of wages, or to increase or alter the hours or dura- 
tion of the time of working, or to increase the quantity of w'ork. 
Employers com- qi to rcgulutc the iiiode of Carrying on any manufacture, trade, 
business, or the managenieiit thereof, shall not therefore be 
• Sic. subject or liable to any indictment or prosecution,’*' or for con- 

spiracy, or to any other criminal information or punishment what- 
“ ever, under the common or tlie statute law,” and then by sect 
7- punishes by summary conviction before tw^o magistrates, 
the forcing by violence any workman to leave his employ, or 
preventing any one not hired from accepting work or employment, 
or damnifying his tools, machinery, or work, or employing vio- 
lence towards another for not coniplying with resolutions, &c. 
to alter the hours of working, or to obtain advance of wages, 
&c. with imprisonment with or without hard labour, for two 
months.” 


Slave Trade. 

(Vide p. 548.) 

By the 5 Geo. 4. c. 113. AH the acts relative to the slave trade 
are repealed. The act then declares that it shall not be lawful 
(except in certain excepted cases emnnerated in the act, “ I’o 
deal oi trade in, purchase, sell, barter, contract for, or deal in 
slaves, or to import into any place persons to be dealt with as 
slaves, or to ship or tranship slaves for the purpose of exportation, 
or importation, or to fit <*iit or man any vessel for that purpose, 
or to contract for the freiglitiug or fitting out of any vessel for 
that purpose, or to make loans or guarantees for tliat purpose, 
or to ship goods for that purpose, or to serve on board any ship 
employed for that purpose, or to insure the slave adventurers,” 
and by sect. 9. enacts, That if any subject or subjects of his 
** majesty, or any person or persons residing or being within any 
Dealingiiislavos " of the dominions, forts, settlements, factories, or territories, now 
oil the high as 01 * hereafter belonging to His Majesty, or being in His Ma- 
to be deemed ^jesty’s occupation or possession, or under the government of 
P**’acy* gt United Company of Merchants of England trading to the 

** East Indies, shall, except in such cases as arc in and by this 
act permitted, after the first day of January, one thousand eight 
hundred and twenty-five, upon the high-seas, or in any haven, 
“ river, creek, or place, where the admiral has jurisdiction, know'- 
** ingly and wilfully carry away, convey, or remove, or aid or as- 
“ sist in carrying away, conveying or removing any person or per- 
sons as a slave or slaves, or for the purpose of his, her, or their 
being imported or brought as a slave or slaves into any island, 
“ colony, countiy, territory, or place whatsoever, or for the pur- 
^ pose 
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pose of his, her, or their being sold, transferred, used ordealt writh 
as a slave or slaves ; or shall, after the said first day of January, 
one thousand eight hundred and twenty-five, except in such 
cases as are in and by this act permitted, upon th^igh-seas, 
or within the jurisdiction aforesaid, knowingly and wilfully ship, 
embark, receive, detain, or confine, or assist in shipping, em- 
barking, receiving, detaining, or confining, on board any ship, 
vessel, or boat, any person or pcrs^is, for the purpose of his, 
her, or their being carried away, conveyed, or removed as a slave 
or slaves, or for the purpose of his, her, or their being iiii- 
" ported or brought as a slave or slaves into any island, colony, 
country, territory, or place whatsoever, or for the purpose of 
his, her, or their being sold, transferred, used or dealt with as a 
" slave or slaves, then and in every such case the person or per- 
** sons so oiFending shall be deemed and adjudged guilty of piracy, 
felony, and robbery, and being convicted thereof shall sull’er 
death without benefit of clergy, and loss of lands, goods, and 
chattels, as pirates, felons, and robbers upon the seas ought to 
“ suffer.” 

And by sect. 10. it is further enacted, That (except in such Persons dealing 
** special cases as arc iti and by this act permitted or otherwise 
provided for) if any persons shall deal or trade in, purchase, poning slaves, 
sell, barter, or transfer, or contract for the dealing or trading in, 
purchase, sale, barter, or transfer of slaves, or persons intended 
to be dealt with as slaves, or shall, otherwise than as aforesaid, 
carry away or remove, or contract for the carrying away or re- 
moving of slaves or other persons, as or in order to their being 
dealt with as slaves ; or shall import or bring, or contract for 
the importing or bringing, into any place whatsoever, slaves or 
other persons, as or in order to their being dealt with as slaves ; 
or shall, otherwise than as aforesaid, ship, tranship, cM^b^rk, 
receive, detain, or confine on board, or contract for the ship- slaves lu order 
ping, transhipping, embarking, receiving, dc^taining, or coiifiiiiiig exportation 
on board of any ship, vessel, or boat, slaves or other persons, »™poriation, 
for the purpose of their being carried away or removed, as or 
in order to their being dealt with as slaves ; or shall ship, Iraii- 
ship, embark, receive, detain, or confine on board, or con- 
‘Mract for the shipping, transhipping, embarking, receiving, 
detaining, or confining on board of any ship, vessel, or 
boat, slaves or other persons, for the purpose of their being 
“ imported or brought into any place whatsoever, as or in or- 
der to their beiti^ dealt with as slaves ; or shall fit out, man, or fitting out 
** navigate, equip, dispatch, use, employ, let or t^ke to freight or ®***P*» 

“ on hire, or contract for the fitting out, manning, navigating, 
equipping, dispatching, using, employing, letting or taking to 
freight or on hire, any ship, vessel, or boat, in order to accom- 
plish any of the objects, or the contracts in relation to the ob- 
'^jects, which objects and contracts have hereinbefore been de- or advancing 
** dared unlawful; or shall knowingly and wilfully lend or ad- "»save 
“ vance, or become security for the loan or advance, or contract 
for the lending or advancing, or becoming security for the loan or guaranteeing 
or advance of money, goods, or effects, employed or to be em- 
" ployed ill accomplishing any of the objects^^or the contracts in “ *** 

relation 
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or serving (ni 
board slave 
ships, as cap> 
tain, master, 
surgeon, &c. 


or iusuring slave 
adventurers. 


or forging iiu 
strunients, de- 
clared telony. 


relation to the objects, which objects and contracts have here- 
** inbefore been declared unlawful ; or shall knowingly and wil- 
** fully become guarantee or security, or contract for the becoming 
“ guarantee or security for agents employed or to be employed 
in accomplishing any of the objects, or the contracts in relation 
to the objects, which objects and contracts have hereinbefore 
been declared unlawful, or in any other manner to engage, or 
** to * contract to engage, directly or indirectly therein, as a part- 
uer,* agent, or otherwise; or shall knowingly and wilfully ship, 
tranship, lade, receive, or put on board, or contract for the 
** shipping, transhipping, lading, receiving, or putting on board 
** of any ship, vessel, or boat, money, goods, or effects, to be em- 
'' ployed in accomplishing any of the objects, or the contracts in 
relation to the objects, which objects and contracts have here- 
inbefore been declared unlawful ; or shall take the charge or 
“ command, or navigate, or enter and embark on board, or coii- 
“ tract for the taking the charge or command, or for the navigating 
or entering and embarking on board of any ship, vessel, or boat, 
as captain, master, mate, surgeon, or supercargo, knowing that 
“ such ship, vessel, or boat, is actually employed, or is in the 
same voyage, or upon the same occasion, in respect of which 
** they shall so take the charge or command, or navigate or enter 
and embark, or contract so to do as aforesaid, intended to be 
employed in accomplishing any of the objects, or the contracts 
** in relation to the objects, which objects and contracts have here- 
'' inbefore been declared unlawful ; or shall knowingly and 
wilfully insure, or contract for the insuring of any slaves, or any 
** property or other subject-matter engaged or employed in ac- 
complishiiig any of the objects or the contracts in relation to 
the objects, which objects aiul contracts have hereinbefore been 
declared unlawful ; or shall wilfully itnd fraudulently forge or 
'' counterfeit any certificate, certificate of valuation, sentence or 
decree of condemnation or restitution, copy of sentence or 
decree of condemnation or jestitutior., or any receipt (such re- 
** ceipts being required by this act), or any part of such certificate, 
certificate of valuation, sentence or decree of condemnation or 
" restitution, copy of sentciic<‘ <>r decree of condemnation or re- 
stitution, or receipt as aforesaid ; or shall knowingly and wil- 
fully utter or publish the same, knowing it to be forged or 
" counterfeited, with intent to defraud his majesty, his heirs, or 
" successors, or any other person or persons whatsoever, or any 
** body politic or corporate ; then and in every such cast the per- 
son or persons so offending, and their procurers, counsellors, 
aiders, and abettors, shall be and are hereby declared to, be 
'' felons, and shall be transported beyond seas for a term not ex- 
ceediug fourteen years, or shall be confined and kept to hard la- 
“ hour for a term not exceeding five years, nor less than three 
years, at the discretion of the court before whom such offender 
'' or offenders shall be tried and convicted.” 


And be it further enacted, That (except in such special cases 
or foi such special purposes as are in and by this act expressly 
** permitted) if any person shall enter and embark on board, or 
contract for the entering and embarking on board of any ship, 

** vessel. 
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^ vessel^ or boat^ as petty officer, seaman, marine, or«serTant,or in 
‘ any other capacity not hereinbefore specifically mentioned, know- Seamen w^lng 
ing that such ship, vessel, or boat, is actually employed, or is Xps^guilty of a 
in the same voyage, or upon the same occasion, respect of mi&demeauor. 
which they shall so enter and embark on board, or contract so 
to do as aforesaid, intended to be employed in accomplishing 
any of the objects, or the contracts in relation to the objects, 
which objects and contracts have hereinbefore been declared 
unlawful; then and in every such case the persons so offending, 
and their procurers, counsellors, aiders, and abettors, shall be 
and they arc hereby declared to be guilty of a misdemeanor 
only, and shall be punished by imprisonment for a term not ex- Fuulibraeot. 
ceeding two years/’ 


Aliens. 


(OllVnccs against Public Economy, c. 

By 5 Geo. 4. c. 37. The alien act is continued for two years. 
The act continued is the !}G Geo. 3. c. 86‘. By which aliens ar- 
riving in the kingdom are directed immediately to deliver to the 
inspector of aliens, or officer of the customs, their name, rank, 
occupation, or description, or if a domestic servant, the name, 
rank, and description of their master or mistress, and the country 
or place from whence he or she shall have come, and the place 
to which he or she is then going, and the name and place of 
abode of the person (if any) to whom lie or she is known ; and 
every alien who shall come into this realm, who shall neglect to 
make declaration of the aforesaid particulars, or who shall wilfully 
make any false declaration thereof, may, for every such offence, 
on conviction thereof in his majesty’s court of king’s bench, at 
Westminster, or in Dublin, &c. be imprisoned for any time not 
exceeding three months, or may at the discretion of such court 
be adjudged todepartout of this realm, and all other his majesty’s 
dominions, within a time to be limited in such judgement, and 
if he or she shall be found therein after such lime in such judg- 
ment so limited, without lawful cause, he or she shall, being 
duly convicted thereof, be imprisoned for any term not exceed- 
ing twelve months.” By the same act aliens not departing the 
kingdom upon proclamation or ordei, may be committed to gaol 
until sent out of the realm, agreeable to the provisions of that act. 
And by sect. ‘i. Every alien neglecting or refusing to pay due 
obedience to any such proclamation or order, or being found 
in this realm or any part thereof, contrary to such proclamation 
or ordei, and who shall be lawfully convicted thereof, in his 
majesty’s courts of king’s bench in Westminster or in Dublin, 
may at the discretion of such courts respectively be adjudged 
to suffer imprisonment for any term not exceeding one month 
for the first offence, and not exceeding twelve months for the 
second or any subsequent offence. 
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Transportation of Convicts. 

(VIdcvol. 2. 507.) 

The statute of 56 Geo. 3. c. 27- (vide vol. 2. p.514.) was con- 
tinued until the end of the last session of parliament, and then 
expired. By stat. 5 Geo. 4. c.84. so much of the 4 Geo. i. (vide 
vol. G.'p. 508.) as relates to contracts and security for the trans- 
portation of felons and to the punishment of those who return 
from transportation, and so much of 6 Geo. 1. as relates to the 
same object, are repealed, with the several other acts recited re- 
specting the regulations of convicts and transports. The statute 
also recites that it is expedient that the laws relative to the sub- 
ject of transportation of offenders should be revised and consoli- 
dated into one act. It then regulates the manner of transporting 
offenders, and by s. 2^. enacts, That if any offender who shall 
'' have been or shall be so sentenced or ordered to be transported 
or banished, or who shall have agreed or shall agree to transport 
or banish himself or herself on certain conditions, either for life 
or any number of years under the provisions of this or any for- 
incr act, shall be afterwards at large within any part of his ma- 
jesty’s dominions, without some lawful cause, before the ex- 
piration of the term for which such offender shall have been 
sentenced or ordered to be transported or banished, or shall 
have so agreed to transport or banish himself or herself, every 
such offender so being at large, being thereof lawfully con- 
“ victed, shall suffer death as in cases of felony, without the be- 
“ nefit of clergy ; and such offender may be tried either in the 
county or place where he or she shall be apprehended, or in 
that from whence he or she was ordered to be transported or 
banished ; and if any person shall rescue or attempt to rescue, 
or assist in rescuing or attempting to rescue, any such offender 
from the custody of such superintendant or overseer, or of any 
“ sheriff or gaolci or other person conveying, removing, trans- 
porting, or reconveying him or her, oi shall convey or cause to 
be conveyed any disguise, instrument for effecting escape, or 
arms to such offender, every such offence shall be punishable 
in the same manner as if such offender had been confined in a 
gaol or prison in the custody of the sheriff or gaoler, for the 
'' crime of which such off ender shall have been convicted ; and 
whoever shall discover and prosecute to conviction any such 
offender so being at large within this kingdom, shall be entitled 
“ to a reward of twenty pounds for every such offender so con- 
“ victed.” 

And by sect. '23. " That in any indictment against any of- 
'' fender for being found at large contrary to the provisions of 
** this or of any other act now made or hereafter to be made, and 
also in any indictment against any person who shall rescue, or 
“ aUcin}>i to rescue, or assist in rescuing any such offender from 
'' such custody, or who shall convey or cause to be conveyed any 
** disguise, instrument for effecting escape, or arms, to any such 
** ofteiidt r, c ontrary to the provisions of this o? of any other act 

** now 
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made or hereafter to be made, whether such offender 
shall have been tried before any court or judge within or with- 
** out the united kingdom, or before any naval or military court- 
** martial, it shall be sufficient to charge and allege the order 
** made for the transportation or banishment of such offender, 
** without charging or alleging any indictment, trial, conviction, 
** judgment, or sentence, or any pardon or intention of mercy or 
signification thereof, of or against or in any manner relating 
" to such offender/^ • 

Sect. 24. ** That the clerk of the court or other officer hav- 
ing the custody of the records of the court where such sentence 
** or order of transportation or banishment shall have been passed 
or made, shall, at the request of any person on his majesty’s 
behalf, make out and give a certificate in writing, signed by 
** him, containing the effect and substance only (omitting the 
formal part) of every indictment and conviction of such of- 
“ fender, and of the sentence or order for his or her transporta- 
^Mion or banishment (not taking for the' same more than six 
shillings and eight-pence), which certificate shall be sufficient 
evidence of the conviction and sentence, or order for the transpor- 
tation or banishment of such offender ; and every such certifi- 
cate, if made by the clerk or officer of any court in Great Bri- 
“ lain, shall be received in evidence, upon proof of the signature 
and official character of the person signing the same ; and 
every such cerlilicate, if made by the clerk or officer of any 
“ court out of Great Britain, shall be received in evidence if 
“ verified by the seal of the court or by the signature of the 
“ Judge or one of the judges of the court, without further proof.” 


The following clauses have been omitted to be arranged under 
iheir proper heads. 


Bank England Elates and Notes. 

(Forgery .Vide p. 280.) 

By the 1st of Geo. 4. c. 9^. reciting that. Whereas the for- 
gery of Bank notes hath of late very much increased in this king- 
lioiii ; and as well for the prevention thereof, as to facilitate the 
detection of the same, the Governor and Company of the Bank 
of England have, after great consideration, labour and expense, 
formed a new plan for printing Bank notes, in which the ground- 
work of eacli l^ank note will be black or coloured, or black and 
coloured line-work, and the words Bank of England” will be 
placed at the top of each ^Bank note in white letters upon a 
black, sable or dark ground, such ground containing white lines 
intersecting each other, and the numerical amount or sum of each 
Bank note in the body of the note will be printed in black and 
register woik, and the back of each note will distinctly show the 
whole contents thereof, except the number and date, in a re- 
versed impression 


Therefore 
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Therefore, for the better prevention of the forgery of Baifk 
notes, and for the security of the public, it is enacted by the 
king’s most excellent majesty, by and with the advice and con- 
sent of the lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority of the same. 
That from and after the passing of this act, if any person or 
** persons (other than the officers, workmen, servants and agents 
for the time being of the said Governor and Company, to be 
authorised and appointed for that purpose by the said Gover- 
nor and Company, and for the use of the said Governor and 
** Company only) shall engrave, cut, etch, scrape, or by any other 
** art, means or device make, or shall cause or procure to be en- 
** graved, cut, etched, scraped, or by any other art, means or 
device made, or shall knowingly aid or assist in the engraving, 
cutting, etching, scraping, or by any other art, means or device, 
making, in or upon any plate of copper, brass, steel, iron, pew- 
“ ter, or of any other metal or mixtures of metal, or upon wood 
“ or other materials, or any plate whatsoever, for the purpose of 
** producing a print or impression of all or any part or parts of a 
Jtank note, or of a blank Bank note, of the said Governor and 
“ Company, of the description aforesaid, without an authority in 
writing from the said Governor and Company, or shall use any 
** such plate so engraved, cut, etched, scraped, or by any other 
art, means or device made, or shall use any other instrument 
or contrivance for the making or printing any such Bank note 
or blank bank note, or part of a Bank note of the description 
aforesaid ; or if any person or persons shall, from and after the 
** passing of this act, without such authority as aforesaid, know- 
“ ingly, and without lawful excuse have in his, her or their cus- 
** tody any such plate or instrument, or without such authority 
** as aforesaid shall knowingly or wilfully utter, publish, dispose 
of or put away any such blank Bank note, or part of such 
Bank note of the description aforesaid, every person so oflfend- 
ing in any of the cases aforesaid, and being thereof convicted 
according to law, shall be adjudged a felon, and shall be trans- 
ported for the term of fourteen years. 

** And Avhereas divers frauds have been practised by making 
“ and publishing papers with certain words and characters so 
nearly resembling the notes of the Governor and Company of 
Vide p, 278. the Bank of Bnglaiid, as to appear, to ignorant and unwary 
persons, to be the notes of the said Governor and (Company; 
and il is necessary for the security of the public, that such 
practices, as applied to the notes of the said Governor and 
“ Company of the description aforesaid, slioiild be prevented ; — 
Be it therefore further enacted. That if any person or persons, 
from and after the passing of this act, shall engrave, cut, etch, 
scrape, or by any other art, means or device make, or shall 
** cause or procure to be engraved, cut, etched, scraped, or by 
any other art, means or contrivance made, or shall knowingly 
" aid or assist in the engraving, cutting, etching, scraping, or by 
any means or contrivance making, in or upon any plate of 
** copper, brass, steel, iron, pewter, or of any other metal or 
'' mixture of metals, or upon wood or any other materials, or 
upon any plate whatsoever, any line-work, as or for the ground- 
work 
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MTork of a promissory note or bUl of exchange^ tho impression 
taken from 'which line-work shall be intended to resemble the 
** ground-work of a Bank note of the said Governor and Com- 
pany of the description aforesaid, or any device the impression 
^^aken from which shall contain the words * Bank of England’ 
^^""in white letters upon a black, sable or dark ground, either with 
or without white or other lines therein, or shall contain in any 
part thereof the numerical sum or amount of any promissory 
note or bill of exchange in black and red register work, ol* shall 
show the reversed contents of a promissory note or bill of ex- 
** change, or of any part of a promissory note or bill of exchange, 
or shall contain any word or words, figure or figures, charac- 
ter or characters, pattern or patterns, which shall be intended 
‘‘ to resemble the whole or any part of the matter or ornaments 
of any Bank note of the description aforesaid, or shall contain 
any word, number, figure or character in white on a black, 
sable or dark ground, either with or w'ithout white or other 
lines therein, which shall be intended to resemble the iiumeri- 


cal sum or amount in the margin, or any other part of any 
“ Bank note of the said Governor and Company, without an 
authority in wTiting for that purpose from the said Governor 
and Company, to be produced and proved by the party ac- 
cused ; or if any person or persons shall from and after the 
** passing of this act, (without such authority as aforesaid), use 
any such plate, wood or other material so engraved, cat, etched, 
scraped, or by any other art, means or contrivance made, or 
shall use any other instrument or contrivance for the making 
** or printing upon any paper or other material, any word or 
words, figure or figures, character or characters, pattern or 
“ patterns, which shall be intended to resemble the whole or any 
“ part of the matter or ornaments of any such note of the said 
“ Governor and Company, of the description aforesaid, or any 
'' word, figure, or character, in white on a black, sable or dark 
“ ground, either with or without white or other lines therein, 
** which shall be apparently intended to resemble the numerical 
sum or amount in the margin, or any other part of any Bank 
“ note of the said Governor and Company ; or if any person or 
“ persons shall from and after the passing of this act, without 
such authority as aforesaid, knowingly have in his, her or their 
“ custody or possession any such plate or instrumenl ; or shall 
** knowingly and wilfully utter, publish or dispose of, or put 
away any paper or other material containing any such >vord or 
words, figure or figures, character or characters, pattern or 
'' patterns as aforesaid, or shall knowingly or willingly have in 
his, her, or their custody or possession any paper or other 
** material containing any such word or words, figure or figures, 
character or characters, pattern or patterns as aforesaid, (with- 
out lawful excuse, the proof whereof shall lie upon the person 
accused), every person so offending in any of the cases afore- 
said, and being convicted thereof according to law, shall be 
adjudged a felon, and shall be transported for the term of 
'' fourteen years.” 


It does not appear that the Bank ever issued any notes such 
as described by the above act ; and with respect to engraving 

plates 
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plates to resemble their notes^ it was before provided for by 
stat. 41 Geo. 3. c. 39 . (vide vol. i. p. 278) and by stat. 52 Geo. 3. 
c, 138. (vol. i. p. 280.) 


lieceivittg or having Possession of Forged Bank Notes. 

(Receiving Choses in Action. Vide p. !^36.) 

45 Geo. 3. c. 8. s. 6. it is enacted, If any person or per- 
sons shall, from and after the passing of this act, purchase or 
receive from any other person or persons any forged or coun- 
terfeited Bank note. Bank bill of exchange. Bank post bill, or 
blank Bank note, blank Bank bill of exchange, or blank Bank 
** post bill, knowing the same to be forged or counterfeited, or 
** shall knowingly or willingly have in his, her, or their possession 
or custody, or in his, her, or their dwelling house, outhouse, 
lodgings or apartments, any forged or counterfeited Bank note, 
** Bank bill of exchange, or Bank post bill, or blank Bank note, 
blank Bank bill of exchange, or blank Bank post bill, knowing 
“ the same to be forged or counterfeited (without lawful excuse, 
the proof whereof shall lie upon the person accused,) every 
person or persons so offending, and being thereof convicted 
according to law, shall be adjudged a felon, and shall be 
transported for the term of fourteen years.*’ 

This clause is verbatim the same as the one set out, vol. i. 
p. 279 . from the 41 Geo. 3. c. 31). It therefore had no other 
operation but to add to the mass of confusion arising from the 
statutes upon forgery, more particularly those relative to Bank 
forgeries. 


Furious Driving of Stage Coaches, 

(OlFcuccs against Public Kconomy^c, 33.) 

The 1 Geo. 4. c. 4. reciting the ijO Geo. 3. c. 48. regulating 
the number of passengers to be carried outside stage coaches, 
and that it was expedient to extend the provisions of the said 
act, and that it was expedient to punish criminally coachmen, 
&c. for accidents occasioned by their wilful negligence or mis- 
conduct, enacts, “ That if any person shall be maimed or othcr- 
** wise injured by reason of the wanton and furious driving or 
“ racing, or by the wilful misconduct of any coachman, or other 
person having the charge of any stage coach or public carriage, 
“ such wanton and furious driving or racing or wilful miscon- 
duct of such coachman or other person, shall be and the same 
is hereby declared to be a misdemeanour, and punishable as 
“ such by fine and imprisonment.” — But the act is not to extend 
to hackney coaches/ 


Seducing Persons Serving in His Majestfs Forces. 

(Offences against the King, p. 49.) 

The statute 37 Geo. 3. ch. 70. intituled, '' An act for the bet- 
ter prevention and punishment of attempts to seduce persons 

serving 



A©J)EN4)A ET CORRIGENDA. 


serving in his Majesty’s forces by sea or land, from their duty 
** and allegiance to his Majesty, or to incite them to mutiny or 
disobedience/’ recites, ** That divers wicked and evil*disposed 
persons, by the publication of written or printed papers, and by 
malicious and advised speaking, have of late industriously endea- 
voured to seduce persons serving in his Majesty’s forces by sea 
and land from their duty and allegiance to his Majesty, and to 
incite them to mutiny and disobedience ; and then enacts, That 
** from and after the passing of this act, any person who, shall 
maliciously and advisedly endeavour to seduce any person or 
persons serving in his Majesty’s forces by sea or land from his 
or their duty and allegiance to his Majesty, or to incite or stir 
up any such person or persons to commit any act of mutiny, or 
to make or endeavour to make any mutinous assembly, or to 
commit any traiteroiis or mutinous practice whatsoever, shall, 
** on being legally convicted of such offence, be adjudged guilty 
of felony, and shall suffer death as in cases of felony, without 
'' benefit of clergy. (Made perpetual by 57 Geo. 3. c. 7.) 

In an indictment upon this statute, for endeavouring^^ to 
seduce a soldier from his duty, it was held by the Judges that it 
was sufficient to state the endeavour without stating the means 
employed. 1 P. and 13. 180. (in Cam. S.) 


Military Training, 

(Oilenccs against the King.) 

Which may be considered as an offence against the king, he 
having the sole direction of the military forces. By 60 Geo. 3. 
c. J, s. 1. after reciting that, ‘^Whereas, in some parts of the 
united kingdom, men clandestinely and unlawfully assembled 
have practised military training and exercise, to the great terror 
and alarm of his Majesty’s peaceable and loyal subjects, and 
the imminent danger of the public peace it is enacted, That 
all meetings and assemblies of persons for the purpose of train- 
“ ing or drilling themselves, or of being trained or drilled to the 
" use of arms, or for the purpose of practising military exercise, 
movements, or evolutions, without any lawful authority from 
** his Majesty, or the lieutenant, or two justices of the peace of 
** any county or riding, or of any stewartry, by commission or 
otherwise, for so doing, shall be and the same are hereby pro- 
hibited, as dangerous to the peace and security of his Majesty’s 
liege subjects and of his government ; and every person who 
shall be present at or attend any such meeting or assembly, for 
the purpose of training and drilling any other person or persons 
to the use of arms, or the practice of military exercise, move- 
ments, or evolutions, or who shall train or drill any other per- 
“ son or persons to the use of arms, or the practice of military 
** exercise, movements, or evolutions, or who shall aid or assist 
therein, being legally convicted thereof, shall be liable to be 
** transported for any term not exceeding seven years, or to be 
punished by imprisonment not exceeding two years, at the dis- 

** cretion 
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vail 


eretion of the court in which such conviction shall be had ; 
** and eveiy person who shall attend or be present at any such 
** meeting or assembly as aforesaid^ for the purpose of being, 
** or who shall at any such meeting or assembly be trained or 
“ drilled, to the use of arms, or the practice of military exercise, 
** movements, or evolutions, being legally convicted thereof, shall 
be liable to be punished by fine and imprisonment not ex* 
** ceeding two years, at the discretion of the court in which such 
conviction shall be had.’’ 

Justices of the peace are authorized to disperse any such 
meetings, and to arrest any persons present, and to commit or 
take bail of them to answer for the offence. 


Administering Poison to procure Abortion. 

(Offences against the Persons of Women, c. 16 .) 

The statute 43 Geo. 3. c. 58. enacts, “ That if any person or 
persons from and after 1st July, 1803, shall either in England 
AdmiDisterin ** Ireland, wilfully, maliciously, and unlawfully administer to 
poison to woiimn ** or cause to be administered to or taken by any of his Majesty’s 
quick with child subjects, any deadly poison, or other noxious and destructive 
to^procure abor- a substance or thing, with intent such his Majesty’s subject or 
" subjects thereby to murder, (1) or thereby to cause or procure 
the miscarriage of any woman then being quick with child, 
that then and in every such case the person or persons so of- 
" fending, their counsellors, aiders, and abettors, knowing of and 
privy to such offence, shall be and are hereby declared to be 
felons, and shall suffer death as in cases of felony, w'ithout 
" benefit of clergy/’ 


Administering 
poison to ft wo- 
man TUft quick 
with cliild widi 
like intent. 


By S.2. it is recited, that ^‘Whereas it may sometimes happen 
that poison, or some other noxious and destructive substance or 
thing may be given, or other means used, with intent to procure 
miscarriage or abortion where the woman may not be quick wdlh 
child at the time, or it may not be proved that she was quick 
with child,” and enacted, " That if any person or persons, from 
** and after 1st July, 1803, shall wilfuily and maliciously admi- 
" nister to, or cause lo be administered to or taken by any wo- 
" man, any medicines, drug, or other substance or thing whatso- 
" ever, or shall use or employ, or cause or prociii c to l»e used or 
employed, any instrument or other means whatsoever, with 
intent thereby to cause or procure the miscarriage of any 
woman not being, or not being proved to be quick with child 
** at the time of administering such things or using such means, 
that then and in every such case the person or persons so of- 
fending, their counsellors, aiders and abettors, knowing of and 
privy to such offence, shall be and are hereby declared to be 
guilty of felony, and shall be liable to be fined, imprisoned, set 
m and upon the pilloiy (2), publicly or privately, or to suffer 


^1) See Assaults with Intent to Murder, p. 112. 

[2) Abolished by 56 Geo. 3. c. 138. 

one 
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one or more of the said pimishinents, or to be transported 
" beyond the seas for any term not exceeding fonrtben years, at 
the discretion of the court before which such offender shall be 
tried and convicted.” 


Preventing Free Passage of Grain, 


(Maliciotis Mischief, c. 24 .) 

The following clauses are in substance, and nearly verbatim, 
the same as those in 1 1 Geo. (2. c. 22. set out (p. 343) ; but as 
the former statute is not repealed, they ought both to have been 
there set out. 

The statute 36 Geo. 3. c. 9. intituled, " An act to prevent ob- 
structions to the free passage of grain within the kingdom/’ 
recites, That divers persons have assembled themselves in great Using violence 
numbers, and committed great violences, with intent to hinder 
the passage of corn and grain- from place to place, whereby the bringing grain ; 
necessary circulation of corn and grain within the kingdom may 
be prevented and then enacts, That if any person or persons 
shall from and after the passing of this act wilfully and mali- 
cioiisly beat, wound, or use any other violence to or upon any 
person or persons, with intent to deter or hinder him or them 
from buying of corn or grain in any market, or other place 
within this kingdom, or shall unlawfully stop or seize any or stopping 
wheat, tlour, meal, malt, or other grain, in or on the way to or in its 

** from any city, market town, or place in this kingdom, or shall P*****“8«^» 
wilfully and maliciously break, cut, or destroy any waggon, or breaking or 
cart, or other carriage, wherein any such wheat, flour, meal, cutting, &c. 
malt, or other grain, shall be loaded, or the harness of any «^»'^”»georhar- 

horse or horses, drawing or carrying the same, or shall unlaw- convening it; 

fully take off from any such carriage, or drive away, kill, or or taking off 
** wound any such horse or horses, or unlawfully beat or wound 
** the driver or drivers of any such waggon, cart, or other car- horses; «.r beat- 
riage, or horse, so loaded, with intent to stop such wheat, iuK drive *, ficc. 

flour, meal, malt, or other grain, or shall, by cutting of the stop suc^^iSn • 

sacks, or otherwise, scatter or throw abroad any such wheat, or cutting sacks! 
flour, meal, malt, or other grain, or shall take or carry aw'ay, otherwise scat^ 
destroy, spoil, or damage the same, or any part thereof, every * 

** and all such person or persons, being thereof lawfully convicted 
before any two or more justices of the peace of the county, 
shire, stewartry, riding, division, town, or place corporate, 
wherein such offence or offences shall be committed, or before 


the justices of the peace in open sessions (who are hereby au- 
thorized and empowered summarily and finally to hear and 
determine the same), shall be sent to the common gaol or house imprisonment 
of correction, there to continue and be kept to hard labour for on summary 
any time not exceeding the space of three months, nor less jonviction be- 
** than one month, sect. 1. peace. 


“ If any such person or persons so convicted shall commit any 
of the offences aforesaid a second time, or if, from and after Second offence 
the passing of this act, any person or persons, with intent to 
prevent or hinder any corn, meal, flour, malt, or grain, from 

being 
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^ being lawfully carried or removed from any place whatsoever^ 
** shall .wilfully and maliciously pulh throw down, or otherwise 
Destroying gra- any storehouse or granary, or other place in which 
nory, &c. or ^ <?Qm, meah flour, malt, or grain, shall be then kept ( 1), or shall 
taking, gi-ain, unlawfully enter any such storehouse, granary, or other place, 

or*^8jwUi*ngthe" and 4*^ke and carry away any corn, flour, meal, malt, or grain 

samCfeUmy. t)i^r$froiB> or shall throw abroad or spoil the same, or any part 

** thereof, or shall unlawfully enter on board any ship, barge, 
vessel, and wilfully and maliciously take and carry 
away^ cast and throw out therefrom, or otherwise spoil or 
damage any corn, flour, meal, malt, or grain therein, every per- 
son so offending, and being thereof lawfully convicted, shall be 
** adjudged guilty of felony, and shall be transported for the 
space of seven years, in like manner as other felons are di- 
** rected to be transported by the laws and statutes of. this realm ; 
and if any such offender, so transported, shall return into this 
kingdom before the expiration of the said seven years, he or 
** she shall suffer death as a felon, without benefit of clergy.*' 

(l) The words ** in order to be exported** here occur in the act of 11 Geo. c. 22. 
The recital of that act also states, that great violences had been committed with intent 
to hinder the exportation of corn: the preamble of the 36 Geo. 2. states, that many had 
assembled themselves in great numbers, and committed great violences with intent to 
hinder the passage of corn and grain from place to place. The variations iii the 
enactments of thc.se two statutes are intended to meet the respective mischiefs. 


Page 124. — Dele Sect. 3. the clause of 39 Eliz. c. 9. which 
takes away clergy from those who forcibly marry women 
against the provisions of 3 H. 7. c. 2. — that clause being 
repealed by 1 Geo. 4. c. 1 15. 

Page 206. line 9, from the bottom. — Insert the word ^‘no,” viz. 
instead of that it is part," read. that it is no part." 

Pflgf 284. — Add Note, that Clergy is restored to the oft’ence 
of taking reward to restore stolen goods by I Geo. 4. c. 1 15." 


ERRATA.—VOL. I. 

Page 153, line 14, for “ of,** read “ by,** 

Page 279, line 21, after the words “ Bank note,** instead of ** and,** read *' 3fc,** 
Page 339, line 24, after " without benefit of clergy,** add note of reference to 
vol. iL p. 633. title ** Judgment,** where cler^ is restored by 1 Geo. 4. c, 115. 
Page 338, line 13, after the words " so olFcnding,** add “ their aiders and abet- 
tors.** 


A TREATISE 




BOOK 1. 


CHAP. 1. 

OF THE PERSONS WHO MAY BE GUILT V.(i) 


The guill of ofifcnding against any law whatsoever, necessarily 1 ITalc, l.*i. 
supposing a wilful disobedience, can never justly be imputed to 3 

those who are either incapable of understanding it, or of con- ' ’* 
forming themselves to it, Therefore, before 1 come to the se- 
veral kinds of otfeuces, I shall shew what degrees of discretion 
and freedom are required in the commission of them. For the 
better understanding whereof, I shall consider wliat offenders 
are excusable, — FnisT, in revspcct of their want of reason. — 

Secondly, in respect of their subjection to the power of others. 


Sect. 1. As to THE First Point, it is to be observed, that b. Cor. 61.170. 
those who are under a natural disability of distinguishing between Pult. 125, 1^6, 


Dalt. c. 147. 1 Hale, 16. S9. 515, Co, Lit. 247. 4 Co, 124* 


IIob.m. 8 St. Tr. 322. 


(1 ) IjCgal guilt is a violation of positive law ; a 
crime or misdemeanor may, therefore, be defined 
the ** wilful” commission or omission of any acts 
in violation of a public law either forbidding or 
comiTianding it. This definition comprehends both 
crimes and misdemeanors, whicli are synonimous 
terms, though in common visage the word “ crimes” 
is made to denote oirenccs of a deeper and more 
atrocious dye, while smaller faults and omissions 
of less consequence arc comprised under the gen- 
tler name of misdemeanors.” (Bl. Com. lib. 4. 
c. 1.) But the act done or omitted, in order to be 
criminal must be wilful. The consent of the will 
is that wl\ich renders human actions either com- 
VOL. 1. 


mendablc or culpable, and where there is no will 
to commit an ofience there can be no transgres- 
sion, saith Sir M, Hale (H. P. C. c. 2.) That 
learned judge then goes on to state those causes 
which the law of England notices as excusing the 
fact from incapacity or defect of will, which he 
classes as follows: — 1. Natural. 2. Accidental. 
3. Civil Incapacities or Defects. — Tlie natural is 
that of infancy. — The accidental defects of will-— 
1. Dementia. 2. Casualty or Chance. 3. Igno- 
rance, The civil defects or want of will — 1. Civil 
Subjection. 2. Compulsion. 3. Necessity. 4* 
Fear, 


OF THE PERSONS WHO MAY BE GUILTY Bk, I. 

good and evil, as (12) infants under the age of discretion, ideots, 
and lunatics (3), are not piiiiishablo by any criminal prosecution 
whatsoever. 

Sect. 


(2) Infancy, as is above observed, is a defect of 
the M/ill or understanding. Infants under the age 
of discretion ouglit not to be punished by any cri- 
minal prosecution. Wlia! the age of discretion is, 
is matter of variety in diifcrent nations. (IJl. Coin, 
b. 4. c. 2.) 

}ly the civil law, the age is distributed into seve- 
ral periods for several purposes. The complete 
full age as to matters of contract is twenty -fl\o 
years. (Inst. lib. 1. lit. 2:1. Dig. lib. 4. tit. 4.) But 
according to the law of Knglaiul, twcnty-oiic years. 
(Co. L. lO.'J. Lit. sect. 104.) 

As to matters of crimes and criminal punish- 
ment, especially that of death, the civil law dis- 
tinguishes tlic age of minors into three periods — 
Infa VTIA, from the birth until seven years of age ; 
PuF.niTiA, from seven to fourteen years of age; 
and PuBKRTAS, from fourteen years and upwards. 
Indeed •puhertns plena is eighteen years. (Dig. 
lib. 1. tit. 7* dc Adoptionihus, c. 40. sect. 1. 
Inst. cod. tit. sect. 4.) The period of pneritia is 
again sub-divided into two equal parts. From 
seven years to ten and a half is atas infantitc proii- 
ma. From ten years and a half until fourteen is 
a:tas pnhertati proiima. Fourteen years is the age 
of puhertns in relation to crimes and punishments. 
With respect to the liist age, infanlia or infancy, 
which lasts to the period of seven years within 
that ag(* and the next period of <vtns ivjantk pmii- 
mn, that is, to ten years and a half, there C(»uld be 
no guilt of a capital olfence, and therefore the in- 
fant could not be piinislied, infants of that age 
being considered ih/i iwrayw/m. (Dig. lib. 47. tit. 
12. dc Sepulehro violalo, lib. 3. jCcI. i.) I’lie 
next period of pueritia was from ton years and n 
half until fourteen, being the age pnJnhtali proji- 
ma. Within this period the infant wa'^ prima facie 
considered doU cupax, and so miglit hr panislicd 
for a capital t>ffiiice, but with a powri ) j the judge 
to mitigate tlie rigor of tlie scntcncf., on acLuiiiit of 
the youth of the oflender. (Dig. lib. 1. lit. 4. de Ali- 
noribus, c. 37. Sec. 1. in Delict Is.) Fo or teen years 
was full age as to responsibility in relation to 
crimes and punisbment. (Dig. lib. 29. tit. 6. do 
Senatus-Coiisulto Silaniano, sr.,(. .32.) 

Thus far as to the civil law. Ily ibe law of 
FiOgland an infant under seven years of age can- 
not be guilty of felony, wbat' ver circumstances of 
discretion may apj>ear: Uh, eipremnplione juris, he 
cannot have discretion, and no averment shall be 
received against that presumption ; and in matter 
of crime there is t,o di/ference as to the age of 
male or female, thouL'b for certain civil purposes 
there is a distinction adopted between the ages of 
the dilferent se\es. (II. II. P. C. c. 3.) With re- 
spect to tlie whoie of the next period, from seven 
s to fourteen years of age, tin; law of England pre- 
sumes in favour of the infant that he is dnfi incapax, 
but this presumption may be rebutted by evi- 
dence; and if it shall app< ar that the infant was 
ddi capax, he may be ich d of a capital crime 
and executed. And our tii'v b(»oks have preserved 
sevef&l instances where child r n of the ages of ten. 


eleven, and twelve, have been convicted and exe- 
cuted. (Fost. 72. Bl. Com. h. 4. c. 2. JI. II. P. 

c. 3. p. 2(i.) At the completion of fourteen 
years of age, infants are fully responsible for any 
felonious act, being then presumed to have arrived 
at the age ot discretion. (Co. Jj. 247.) 

In certain cases of misdemeanor, however, llic 
law privileges a minor under twenty-one years of 
ag<‘ from punislmu-iit , hut these in general arc 
cases of mm feanmee, because in sucli CJise laches 
shall not be imputed to him, (Bro. Saiiver default. 
50. Cro. Ja. 465, 466. Co. L. 246. b.) as non 
repair of a bridge, &c. (Bl. Com. 4. c. 2.) 

(3) Tdcots, lunatics during tiieir lunacy, and 
madmen, are all incapable of committing crime, as 
falling within that accidental defect of the will in- 
cluded by Lord Tlalc under the term dementia, or 
insanity. An ideot is one of defective miderstand- 
ing from liis birth. He is tliiis described by Fit/ 
Herbert. (N. B. 532.) “ He wlio shall be said to 
be a sot and ideot from Iiis birth is such a person 
who cannot account or number twenty pence, nor 
can tell wlio was his father or mother, nor bow old 
he is, &c. .so as it may appear be hath no under- 
standing of reason what sliall be for hi.s profit, or 
what for his loss. But if he have such understand- 
ing that he know and imdeistand his letters, and 
do read by teaching of another man, then it secmi' 
he is not a sot or natural ideot.” But, as T^ord 
Hale ohscrves, these may be too narrow grounds 
though tlicy he evidence, and tin; question is one 
of fact, triable by a jury and soinetimes by inspec- 
tion. (li. P. C. c. 4.) 

A lunatic is one wlio has lucid intervals, and is 
only occasioiudly insane. Madness is fixed and 
permanent di.sease of mind, causing eontiniifil in^a- 
nity. If a p' rson commit a criine while undt r the 
deprivation xn' reason, lie is not erimiiKdly respnii* 
sihle ; and if t shall appear to the jury that the 
accused was ''I’muring under insanity at the lime 
tlie fact was connnit ted, they might to pronounce 
a rdicl of not guilty ; but inasmucli as it is dan- 
gerous to the public that insane per.‘ons, who have 
shewn i misci.iv vous disposili;ai, aliould be .suf- 
hred to go at large, it is enacted by the 17 G. 2, 
c. 5. that dangtrous hmarn*s, who are vagrants, 
are to be impri.sontd and sent to their proper 
bornas. But tliis act only applied »o the cases of 
vagrants, and tlicrefore, by a subsei] rent statute, 
(39 & 40 G. 3. c. 94.) it is enacted, seel. t. that 
in ail cases where it shall be given in evidence upon 
the trial of any person charged w'ith treason, mur- 
der, or felony, that .such person was insane at the 
time of committing such olfence, and such person 
shall be acquitted, tlic jury shall be required to 
find specially whether such person was insane at 
the time of the commission of such olfcncc, and to 
declare whether sucli person was acijuittcd by them 
on account of such insaulty ; and if they sliall iliul 
that such person was insane at the time of com- 
mitting such olfcncc, the court, before wliom such 
trial sliall be had, shall order such person to be 
kept in strict custody, in such place and in such 

manlier 
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OF CRIMINAL OFFENCES. 


3 


Sect. (2. Indeed it was anciently holden, in respect of that high 
regard which tlic law has for the safety of the king’s person, that 
a madman might be punished as a traitor (4) for killing or offer- 
ing to kill the king ; but this is contradicted by the later opi- 
nions. 

1 Hale,Sd, 37. 


2 Roll. 324. 
F. Cor. 3*>1. 
Hog. 309. 
Sum. 43. 

3 Inst. 6. 

Co. Lit. 247. 

4 Co. 124. 

4 Comm. 25. 


Sect. 3. And it seems agreed at this day, that if one who has |^^‘^*** 
committed a capital offence become non~compos before convic- 
tion, he shall not be arraigned; and if after conviction, that he i And. 107. 
shall not be executed. 

3 Inst. 4. 6. 

1 Hale, 34, 35. 4 St. Tr. 20.5. 8 St. Tr. 285. 4 Comm. 24, 25. 395. 


Sect. 4. And, by the common law, if it be doubtful whether a i And. 107. 
criminal who at his trial is in appearance a lunatic, be such in J 
truth or not, it shall be tried by an inquest of office, to be re- 
turned by the sheriff of the county wherein the court sits ;(.5) and 
if it be found by them that the party only feign himself mad, and 
he still refuse to answer, he shall be dealt with as one that stands 
mi/te. (G) 

Sect.!). And if one who wants discretion commit a trespass 2 R.Abr. . 547 . 
against the person or |)().ssessiou of another, he shall be com- IL Cor. 6. 
pelled ill a civil action to give satisfaction for the damage. Ca^i if 247 

289. Flow.3(M. 2 Inst. 28 1-. 414. Pop. lit. Prowiil. 197. Nuy, 129. C. Jac. 4(37.* 1 Hale, *1.5, 
1(3. 20. 3 llac. Al). l.il. 2 Coiuiii. 291. 4 Couiiu. 22. 


Sect. 0‘. And he wdio is guilty of any crime whatever through Co. Lilt. 247. 
his voluntary driujkeiuies.s, shall be punished for it as much as if 
he had been sober. 4 0). 125 . 

Dalf. c. 143. 4 Comm. 26. 8 St. Tr. 28.5. 

Sect. 


manner as to tlic court bhall seem fit, until his Ma- 
jesty’s pleasure .shall be knu>Mi. And it shall be 
thereupon lawAil for his Majesty to give such 
oriler for the safe eustody at Mieli person during 
his pleasure, iu sueh place and in such manner as 
to his Mrijesly shall .seem lit.” And hy seel. 2. of 
the same act. where an insane ])crson is indicted, 
and cannot he tried on account of his insanity, 
and his insanity is found by a jury impaimellcd for 
that purpose, he is to be deedt with in like manner. 

The next accidental defect of the will, as stated 
by Lord Hale, though not noticed here by Mr. 
Serj. Hawkins, is casualty or chance; tliat is, 
where a party has committed an act which he did 
not intend to have done. If any accidental mis- 
chief happens in the prosecution of a lawful act, 
the party not intending the thing that happened, 
stands excused. Hut if a man he doing that which 
is unlawful^ and a con.scqiiencc follows which he 
did not intend or foresee, his want .)f foresight shall 
he no excuse. (IL Com. v. 4. c. 2.) But in order 
to make a party guilty of fdmy, under these cir- 
cumstances, it should seem tliat his original inten- 
tion should be a feloniam intention. Where a party 
intending to commit one felonious act uiiiiitcntion- 
Hlly couimih' another felonious act, he is clearly 
guilty of felony ; but where the original intention 
was only to commit a trespass, a.s where a man un- 

B 


lawfully using a hand gun unintentioimlly sets fire, 
to a bam full of corn, (which is felony if wilfully 
done,) lie shall not be guilty of felony, though his 
act in u.siiig the gun was unlmvful. This al least is 
the opinion of bir M. Hale (II. P. C. vol. i. p. 
669.) cmitrary to sonic older authorities. (Halton.) 

The opinion of Hale seems most consonant to 
reason and justice, «ud accords with the mu.\im of 
Lord Hacon — “ In criminalihm sufficil "encml\s ma- 
** liiia intcnimih cum facto paris grad us.” (Rc- 
gula 16 .) 

(4) Sec 33 H. 8. c. 20. repealed by 1 & 2 P. 
& M. c. 20. 2 State Trials, 7. 

(6) It may he tried either by the inspection of 
the court, 1 Hale, .33. Tr. p. Pais, 14. Fitz. N. B. 
617. — by evidence given to the, jury, who are 
charged to try the indictment, 3 Bac. Abr. 81. 
1 Hale, 33. 36,36. Savil, 60. 1 And. 107. — or, 
being a collateral issue, the fact may be pleaded 
and replied to ore tsnas, and a venire awarded, re- 
turnal)lo instantert in the nature of an inquest of 
ollicc. Fost. 46. Kcl. 13. 1 I^ev. 61. 1 Sid. 72. 
4 Comm. Ap|)en. s. 3. And this method, in cases 
of importance, doubt, or difficulty, the Court will, 
ill prudence and discretion, adopt, t Hale, 35. 
Sav. 66. 1 And. 164. 

(6) For the consequences of standing mute, sec 
Bk. 11. c. 13. s. 9. 
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OF THE PERSONS WHO MAY BE GUILTY Bk. l. 


Kfly. 5o. 
Dalt. p, 533. 
1 JLilc,6l7. 


Sect. 7. Also he who incites a madman to do a murder or other 
crime, is a princl{)al oileudcr, and as much punishable as if he had 
done it himself. 


F. Cor. 118. 

As-S. 30. 

]}. Cor. 6. 61. 
133. 136. 

S. P.C.16. 

il 6. 11. 

1 !UiIc,431. 
660 , , 570 . 

Plow. 10, 

Pnlt. 12:». 
Kostcr, 70. 

CO lialv, 27. 


Sect. 8. And if it appear by the circumstances, that an infant 
under llie ago of discretion could distinguish between good and 
evil, as if one of the ag(' of nine or ton years kill another, and liiile 
the bqvb’, oxcuscs, or hide himself, he may be convicted 

and condeinnod, and forfeit, &c. as rnueh as if he were of full age. 
Ihit in such a case the judges will in prudence respite the execu- 
tion, in order to gel a pardon : and it is said, that if an infant, 
apparently wanting discretion, be indicted and found guilty of 
felony, the jiistice.s themselves may dismiss him without a pardon, 
&c. — t this authority to dismiss him must be understood (a) 

of a H'prieve before Judgment, or that tlie jury find the prisoner 
within the age of seven years, or not of siiflicieiit discretion to 
judge between good and evil. 


Lcijoslna*, 58. Sect. 9. As to TiiK SKCONO POINT, vK. Ijow far tliose are to be 
C. 16 . 42. excused who aix' under the powi r of others : — A feme eovert is so 
Suin.^cV. ' much favoured in respect of that power and authority which lu r 
KeJy 31. luisbaiid has over her, that she shall not suffer any jiunishment 

1 Hale, 45.516. coimuittiiig a bare theft (7) in company with, or by comcion 
n. Cor. 16. nm. 4* i i i i ^ ^ ^ 

D.ilt. 134 . 1 , 57 . ^ husband. 

4 Coniin. 28. 


:> [list. 108 . Sect. 10. Neither .shall she be deennul accessary to a hdony foi 
Sura. 65. receiving her husband who has been guilty of it, as ln‘r husband 
1 ILilc, 44. shall be for receiving her. 


S\im. 65, 66. 
.O.t]t. 104. 

F. Cor. 199. 
383. 

2 J5k. 3. 29. 
1.34. 

1 Hale, 45. 516. 


Sect. 1 1. lint if she commit a theft of her own voluntary ael, 
or by the bare command of her husband, or he guilty of tn'asoii. 
murder, or robbery, in company witli, or by coercion of, her hus- 
buml, she is punishable as much as if she were sole. 

Lucas, 63. Kdy. 31. S, P, C. 13. 142. 2 L\ mm. c, 20, 4 Comm. 29. 


Sect. 


(?) The princ'plci upo.i wlacb the \4ife is ov* 
tuM'fl from punishment for uifcnces coiuniitfcil 
in her Inisband’ii company is, that vhc ones hic.i 
the hi^liest obedience. And Miis tin* law of Fug- 
land carries so far as to excuse jier fnmi the jai- 
iiishment of certain felonies commilted in Ins pie- 
sence, whicli the law presuno to bo equivalent to 
coercion and command o»* * .s part. I5ut.slicis an- 
swerable in all rases wlien she oU’ends alone, .and 
JVlr. Serj. Hawkins sLjIcs above, that slic is rc- 
.sponsiblc in casi •» of treason, murder, and robbery, 
though commit Icsl in company with her husband. 
With respect to trca^in and murder, there is no 
doubt. J3iit it m»^ be doubted whether he is cor- 
rect when he says .lu’ i.s not })rivilpged in robbery. 
It is not a more heinous oifence than burglary, and 
in the latter case she is privileged (Kel^ugr, ,31.) 
Trejison and murder fornj L\ee)>tions, the lirst being 
founded ill policy, and marder jmiptcr odium dc~ 
licti. This presumed ^' inion, however, arising 
from the presence of th ' huslmnd, is but a 
])resunipiion, and like oln^r presumptions 


max’^ be repelh’d by evidence, to slicw Ili.nl she was 
the li'sligator of the ollVnce, in whi« h ease she, as 
well a- the hu .and, may be rtaivicled, (I H. H. 
P. C. 5l6.) Ami hen'wilb agru's the ancient law 
as slated by Uracton, (lib. ;>. c. 32.) who says, 
** Quid ent si uwr 'tun viro ivtijunctn fuerit^vel 
** eonfii'ia fuent ijuod viro suo cons’,'' urn prustlierit 
** et anxilium? ^untjuid Umehunin'^ ainho ^ hni) 
" ut vidttur” — and he goe.s on to mh’. “ sicui suvl 
yarticipts in crimine, itn debent esse pariicipvs in 
“ poena** From the same author it also appears, 
that if the stolen goods were found in her own 
peculiar possession, it was a prcsuinplion of her 
guilt. “ In Lcrtis casibiis/* says he (in the same 
chapter) ** de fnrto tcnchitur uxor si fiirtum invc~ 
** niatiir sub clavUmSt tpLUS (juidem elates ^ habere 
“ delict uxor sub citsloilia et cura sua ; claves, viu 
dispensfc sme, arctc suw ct srrin'n sni, et si «/i- 
“ (fuando fnrtum sub davibus istis mveniulur, vior 
“ curn viro rulpabilis trit,sc. vir si conscmtril tel 
“ ran tt warranlizabitC^ 



Ch. 1. 


OF CRIMINAL OFFENCES. 


a 


Sect. 12. Also a Mafo may bo indicted together with her hiis- o Roll. 39. 
band, and condcinmKl to the pillory with him for keeping a K< b. 34. 
bawdy-house; for this is an offenee as to the government of the 
house, ill which the ^^ifc has a principal share; and also such an 3 Siilk. 3 ai. 
otieiice as may generally be presumed to bo managed by the in- 
trigues of her sex. 


Sect* 1.1. And generally a feme covert shall answer, as nuicli as 
If she were sole, for any oifeiice not capital, against the common 
law, or statute : and, if it be of sucli a nature tliat it may be com- 
mitted by her alone, without the coiiciirrence of the husband, she 
may bo punished for it without the husband, by way of indict- 
ment ; nvhich being a proceeding grounded merely on the breach 
of the law, the husband shall not be included in it for an ofi’enco 
to wliich he is no way privy. And if a woman bring a malicious 
appeal for the death of her husband, known by her to be alive, 
slui may be imprisoned for the false appeal, till she make fine to 
the king, and the husband shall go at large. Hut if a wife incur 
the; forfeiture of a penal statute, the husband may be made a 
party to an action or information for the same (as he may be 
generally to any suit for a ^ause of action given by his wife), and 
shall be liable to answer what shall be recovered thereon. 


9 Co. 7*2. 

C. .Ific. 

J Sid. 210. 
Moor, 813. 

2 Kcl). 634. 
Hob. 

3 Keb, 3t. 


aihu. 4. 17. 
F. Cor. 73. 
n. Imj). 103. 
Uac. Ab. 291. 
Nov, 103. 
Suv. 25. 

1 Hull, 93. 


Sect. 14, Neither a son nor a servant arc excused the commis- Sum. 66. 
sion of any erinie, whether capita! or not capital, by the command 
or (‘ot'rcion of the father or master. (8) ^ Il!ile* 44 . 


(o') TIktc! arc nNo oilior defect** of will whidi 
die parlies IVoiii miilt and pumdnueut ; as 
“ Itrvurdnce."* Ibit this must be an ignorance of 
fiicl, as where one, upon luing alarmed in the 
ji'nht by the cry of robbers bn’.d^ing into his 
dweHing-hoii'.e, in mistake killed a person who bad 
been set reled in bis liousc by his servant, supposing 
biiii to have been one of the thieves j and not an 
igiiurame of law ; for ignoraiiee of the law excuses 
no tJiie. Every f)iie of the age of discretion and 


compos mentis Is bound to know tlu* law and pre- 
sumed so to do, “ ecrum tjna‘ scivc 

“ ienvlur vot fa(*»svyt,”(IMowden, 34.k a. II. II. P. f 
e. 6.) Compniiion am! fear are also matters of 
excuse. As where an enemy compels a inaii to 
MTvc against his lawfid sovereign, ( II. II. P. C. o. 
8. & 9.) Put those eireumstmices of excuse must 
be proved by I lie prisoner, unless they arise out of 
the evidenee against Iiim, (Foster, 255. Lord 
llayiuond, 1493.) 


CHAP. IT. 


OF HIGH TREASON. (I) 

Ol-' <,..l.'KNrF. s against MAN, some arc more immediately against Prin. P.L. 116# 
TiiF KING, others more immediately against the subject. 

Offences 


(l) It i.^, peihap.s, one of the most important rights 
of a fiee state, that the law of high treason should 
be well defined, and that what acts shall and shall 
not be considered treason should be clearly ascer- 
tained. If the erinie of higli treason be indefinite, 
says IJaron MonteM|uieu, this alone Is sullieicut to 
make the goveniinout degeneraH* into arbitrary 
powi'i —Sj), L. b. 12. e. 7, With ns the statute 
of 25 Ed. 3 c. *2. has always been considered as a 
•Jirm biilwarli and prote<*lion of the subject against 
tile oppression of sovereign power under the pre- 


text of law. Sir Edward Coke calls it a blmed 
statute. And although, since the tieriod of its first 
enactment, the Statute Hook of England, in tlie 
limes of tyranny and of faction, has been disgraced 
with iiiaiiY absurd and wanton enactments on the 
subject of high treason, yet in the healthier times 
of our constitution, we have always recurred to this 
statute as to a sluiKlard wliich ought not to have 
been departed from. 'I’he slaliile itself created no 
new tn'ason, but the matteis therein declared to be 
high treason were all clearly so considered at com- 
mon 



OF HIGH TREASON. 


Bk. 1. 


() 


Ofl'euccs more immediately against the king arc cither capital 
or not capital. Thu capital offences of this nature are either high 


TllEASON or FELONIES. 


uion law. But also before the ])assing of tliat act 
many other matters had been ruled to be treasons, 
Avhich had not been before well de/ined. Amongst 
these was ** accroaching royal power,” which was 
an oifcncc evidently so ill-deiiiicd, that whatever 
the luling power of the day chose to consider aii 
accroachiucnt of royal power, might bring a man 
within the guilt and fienalties of treason. But the 
compassing the death of the King or his heir — the 
violating his wife, or his heir’s wife. — the forgery of 
his seal — seem always to have been consideied 
such acts of treachery, that, by the. feudal eonsti- 
tutions, if a tenant had oil'cnded against his lord in 
these respects, it was a I'orfeiturc of his feud, 
being a treacherous breach of that fealty* which 
the tenant owed his lord in return fur the protec- 
tion which tlic lord, by the. .same feudal eoiistitu- 
tioiis, was bound to alford his tenant. So with re- 
^[)ect to the king and his subjects— the same acts 
were an aggravated degree of treachery’ and breach 
of that allegiance wliich the latter owed to the for- 
mer. Ifale in his History, b. i. c. gives several 
cases which had been ruled to be treasons b<‘forc 
the passing of the statute, and particularly the one 
which probably produced (lie |)ethioii of the (Com- 
mons upou which the statute was founded. The 
record of the case is, Triniti), 21 Ed. .'5. Uot. 2,}. 
.Toliii Gerbage, Knight, was indicted “ (]Uod ip$e 
** simul cuvi nliis in campo villa de lioyskm in altd 
** regia strati,'* rode armed with his sword drawn in 
his hand, ** mode guerino,** and assaulted and took 
William de Bottisford, and detained him till he 
paid £90. for his ransom, and “ Usurjiando nibi in- 
** fra regnum regis Regiani poteslattun >p!Xf domino 
“ liege In partifms eileris n intent e contra sui ligcan- 
tiam et regis et awoiM snee prrjudicium etseditumem 
'* manifestam.** He prayed his clergy, bat was 
ousted of it, because ** priiileginm rlenilrin hnjnii^ 

“ modi coAU seditumh, '.erundum rt cotMiHu- 

“ dinem, regni liacteims ohtrntas et mm ent alio^ 

“ Cfnidum,'* Biithe,refusing to plead upon the denial 
of clergy, was not conv'cted as in case of treason, 
but was put to pcii.ince, “ n / prnitenlinm srnim,** 
Two of his companions being convicted by verdkt, 
liad judgment, “ ynorf distraJiantur < t susjmifOtnUir.** 
This judgment it seemed troubleil the Commons 
in parliament, wlio tliought that the accroaching of 
royal power was somewhat it»o general acliargc of 
treason before Iheordinarv courts of justice, though 
jt ])ad been used in charges of treason in parlia- 
ment, and, therefoR, in the parliument following, 
held Crasiino Hilar'd, 21 Ed. 3. n. 15. there is a 
petition in pariiaiu^^nt in these, words — “ Item, jme 
les Commen pie emne ascuns des justices on place de- 
** vant eux on de mnei ont adjudges jmr treason, ac- 
*' croachment df royal peer, pry Ut dit Commen que le. 

** point soil deschtre en cco parlement, en qvele case Us 
** accrochent royal poer, par quei les seigneurs perdent 
“ lour profit de la forfeitu'^e de lour tenents et les ar~ 

** reynes betiefice de ikiint Eg/w.” It i.s remarkable 
in this petitioOi that tJio Commons seem sensibly 

* Sec IMirror, c 


And 

alive to the loss of tlic profits of the forfeiture of 
their tenants by thus enlarging treasons ; as in 
the case of a conviction for treason the crown took 
the forfeited estate and not tlie lord, as in cases of 
felony. And, ])erhHps, it miglit be more this feel- 
ing of self-interest that made them anxious to re- 
strain the law of treason within proper limits, than 
any enlarged views of political security against the 
iiicroacluiient of power upon private and personal 
freedom. However, it ajipears that the statute 
itself points a1 a rase such as the one above cited, 
for after enaeling what shall thereafter be consi- 
dered treason, it goes on to add, “ And if, par case, 
any man of this realm ride armed, covertly or 
“ secretly, with men of arms against any other to 
" slay him or rob him, or take lum, or retain him 
** until ho hath made lino or runsom to have his 
** deliverance, it is not the mind of the King or his 
** council, that in •'Uch case it shall he judged trea- 
** son, but sliall bo judged felony or trespass, ac- 
** corditig to tiie, laws ut the land of old times used, 
“ and according as the case requireth.” But to 
what(‘V(T motives in the Commons the p(’titioii may 
bo ascrihod, it has produced a statute which is and 
ought to be revert'd by the English people, as most 
clearly defining what sluill and what shall not be 
consitlered high treason. The enactments arc dis- 
tinct and intelligible, and Sir M, Halo observes, 
upon a review ot them and former case.s, — 1. How 
necessary it was that there should be some fixed 
and settled boundary for this great crime of trea- 
son ; and of what great importance the statute of 
Ed, o. was for that end. 2, How dangerous it is 
to depart from the letter of that statute, and to 
multiply and enhance crimes into treason by ambi- 
guous and general words, as accroaching royal 
** power,” “ subverting of fiuidamenlal laws,” ami 
the like. .i. How dangerous it is, by construction 
and analog to make treasons where the letter of 
the law has not done it. For such a method admits 
of no limi<« or bounds, hut rurn as far as the wit 
and invention of aceusers ami the odiousiiess and 
dei*’station of persons accused will carry men.’’ 
This xioctrinr w’uriliy of the great and good man 
who cl*divered it, but that it liiis been observed by 
all succeeding judges cannot be said with truth. 
For it may be Justly doubted \Hiethcp some of the 
CoiistiucUons svibscquently [mt up" \ the statute, are 
fairly warranted by its text. Thin it has been 
ruled and i.s now settled, that an> ittempt to re- 
.strain the royal person, or to conspire to levy war 
against, him, are overt acts of compassing his death. 
Does it nut look like making u constructive, treason 
where the letter of the law has iiotdune it.^ So again, 
tlie constructive levying of war. And althougli 
the statute, recpiires every treu.soii to be manifested 
by ** open deed, and the parties provably attainted 
“ by persons of their own condition,” yet we sec 
that there has been a strong inclination at some 
period.s to make mere words an '* open deed,” or, 
in other words, to create constructive overt acts of 

constructive 

, 1* Si 7. 
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OF HIGH TREASON. 
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And FIRST, of HIGH treason. 

Seel 1. IJcforc the 25 Edw. 3. c. 2. there was great diversity 
of opinions eonceniiiig high treason ; and many offences were 3 lust. 7. 
taken to be included in it, besides those expressed in the said Tna/u. 

statute ; as the killing of the king’s father, brother, or even his AsI 

messenger; producing the pope’s bull of excommunication, and Stauuf. 2 . 
pleading it in disability; refusing to accuse a man in the king’s 
courts, and summoning him to appear, and defend himself before 76to 

a foreign prince ; and other such like acts tending to diminish 87. 
the royal dignity of the crown. 

Sect. 2. But all treasons were settled by the statute of 25 
Edw. 3. c. 2. which, by 1 Mary, sess. 1. c. 1. was reinforced, and l’*J*'^* 
again made the only standard of treason. All statutes, therefore, 
between the statute of 25 Edw. 3. and the statute 1 Mary, sess. 1. 
c. 1. which made any offence high treason or petit treason, or 
misprision of treason, are abrogated ; so that no offence is, at 
this day, to be estc;enicd high treason, unless it be either declared 
to be such by the above statute of King EdwaiU the Thinly or 35 Goo. 3. c. 7. 
inaile such by some statute since the first of Queen Man/. ‘’7 Geo. 3. c. 6. 

I shall therefore consider, First, such offences as are high 
tr(‘asou within the said statute of 25 Edw. 3. or other statutes 
grounded thenion, and explaining the same. — S econdly, such 
as are made high treason by subsetpiont statutes. 

By the statute of Edward Ike Third there arc four kinds of 1 Hale, 87. 
HIGH treason ; 

1. That which immediately concerns the king, his wife, or 
children. 

2. That which concerns his office in the administration of 
justice. 

3. Thai w hich concerns his seal. 

4. That which concerns his coin. 

And 


constructive treasons. Sucli, at some periods of 
our history, has been the servility of jvul^c^ to 
royal authority. Indeed \\c need go no firtlier 
than the next reign of Itiehard IF. after passing the 
statute, to sec lio\v far a boncli could disgrace itself. 
After a ruiumissiuii had been extorted from tiiat 
weak prince, by parliauiciit, by wliicli certain 
nobles were empovvererl to administer public atfairs 
and to redress grievances arising from bis mal-ad- 
ministration, unwilling to stibmit to the restraints 
imposed upon him, in the 11th year of bis reign he 
called together divers of his judges, the two chief 
justices, and some other men of the Jaw, and pro* 
pounded to them certain (piestiuns, amongst others, 
** Qiwlrm pa mim merentur, qvi ronqudemnt sive arc^ 
tannit R€frpm,a(J conseiitieiultun confect umidicUmim 
** staiuti, ordinatioiik at commissionis ? Ad qmm qiies- 
** tiomrn upanimiier resihimicriint,qui)(l sunt ut yirecfi- 
toi'es niet'Uo puniemU. Item, iptaliter .Mint HU pn- 
** niendi qni impediverunt regem, quo minus poteral 


** eurcere qu(v ad regalia et prarogatiiam sttam pertU 
“ inierunt 1 Cmmimiier etium resimidemnt quod sunt 
** ut proilitores elinrn punictidi,'* — (State Tiials, vol. i. 
p. 107, 1 JO. N. Ed, p. 8. 13, 14. 0. E.) But this 
(loctiine was their own ruin ; for Gloucester and the 
factious nobles being predominant, the judges were 
all themselves declared guilty of Jiigb (reason for 
these opinions, and sentenced to be hanged, drawn, 
and quarteied, Tresillian, the chief justice, was ex- 
ecuted, the rest had their sentences mitigated into 
bauishnicnt to iredand. 'J'hc sentence against them 
was clearly illegal, but tliey had (aught their oppo- 
nents the way to let loose from the rigid rule of law. 
And when judges, who are the expositors of Jaw, 
or, as they have been called, ** I^x loquem/* with a 
s(atute before them, whose enactments arc so dis- 
tinct as the statute of treasons, could so far forget 
their duty to their country as to give such opi- 
nions as above stated, it is not matter of i^gret 
that the evil recoiled upon tlicir own heads. 
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OF HIGH TREASON. 


Bk. 1. 


And these three last are called Interpretative Treasons. 

High treason concerning the king, his wife, and children, is 
thus declared : 


1 11. 4. c. 10. „ 

Kcly. 20. 

3 Inst. t. 6. 113. “ 
8 Co. 28. ti 
Dyer, 98. 290. ,, 
128. 332. 

3i. Trcii. 1 , 2, 3 . 

7. 9. 11. 13. 1<5. (t 


19. 24. 27. 32. 
Co. ria. 360. 

3 Co. 2. 10. 

4 Co. 67^ 

7 Co. 33. 

13 Co. 54. 
bavii, 4. 


fi 

« 

t€ 

tt 

« 


it 


Sect. 3. Tiy the said statute of C.5 Edw. 3, stat. 5. c. 2. 
Whereas divers opinions have been before this liiiie, in wliat 
case tn^asoii shall be said^ and in what not^ the king, at the re- 
quest of the lonls and of the commons, hath made a declaration 
in the manner as hereafter followeth; that is to say, when a 
man doth compass or imagine the death of our lord the king, 
or of our lady the queen, or of their eldest son and heir ; or if 
a man do violate the kiiig^s companion, or the king^s eldest 
daughter unmarried ; or the wife of the king’s eldest son and 
heir; or if a man do levy war against our lord the king in his 
realm, or be adherent to the king’s enemies in his realm, giving 
them aid and comfort in the realm or elsewhere, and therefore be 
provah/j/ attainted of open deed by the people of their condition.’’ 


For the explication of which I shall consider. 


First, The branch relating to the king and his relations. 


Secondly, That concerning the levying of war, and adhering 
to the king’s enemies, &c. 


Thirdly, That concerning an overt act. 

1. As to the branch relating to the king and his relations, I 
shall consider the following particulars : 1. Who may be guilty ? 
2. What is the import of the words, compass or imagine the kimgs 
deaf Ilf ^ 3. Who is a king within the act? 4. What is the ex- 
tent of the clause concerning the king’s relations ? 

181. &c. Sect. 4 . As to the first point, viz. Who may be guilty? I 
3 lust. 4. 8. shall take it for granted at this day, that all subjects of the age of 
discretion, ami of sane memory, whether they be ecclesiastical 
5Duc. Ab. 112. or temporal, mt n or women, arc included \vitliiri those general 
words, When a man doth compass, 8lc.” 


(a) D. Trca. 32. 
3 ln»t. 5. 11. 
Calvin’*! case, 6. 
Co. Lit. 1 29. 
Sum. 10. 15. 

1 Hale, 96.— 
100 . 

5 St. Tr. 23. 

6 St. Tr. 87. 

(h) i);yi r, 14.5. 
Hob. 271. 

Salk. 6:31. 63:3. 
Carth. 319. 
Skin. 360. 12?. 
Fos. 186, 187. 
L. Ray. 1. 


Sect. Also it seems cl(*ar, that the subjects of a foreign 
prince coming inlo England, and living under the protection of 
our king, may, in respect of that heat //ga/wre which they owe to 
him, be guilty of high treason («), and indicted (2), that they 
contra doniinum regent (the words naturakm dominum simm being 
omitted) did compass, &c. contra ligeantuc sua debit nm {b). And 
it is said, that even an ambassador committing a treason against 
the kings life, may be condemned and executed here ; and that 
for other treasons he shall be sent home. And it hath been 
holden, that there is no need of the words contra Ugeantw suce 
debit uni in an indictment for a treason which is made such by 
statute, and is not a treason in its own nature ; and that there is 

no 


(2) On the 12lh .land’s 1707, a ruU* fo the f«l- a war with his native country, go tliithcr, and 
lowing elFect was laid n by all tJif judm*s ; " If “ tliero adhere to the king’s enemies for pnrjutses 
alt alien, seeking ])r ir« (.lion in England, and lie may be dcuit with us a traitor.’'— 

** having a family and ukc ts here, should, during Foster’s C. L. 185. 
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no necessity for the words contra Ugeum supremum dominum 3 l^’v. 396. 
suam in any indictment of treason. 

l2Mod.5l.95.inale,55: 


Sect. 6. But it socnicth that aliens, who in a hostile manner n. Trca. i. 32 . 
Invade the kingdom, whether their king w^ere at w^ar or peace 3 Inst. 11 . 
with ours, and wdiether they come by themselves or in company 7 6 ^' 

with English traitors, raniiot be punished as traitors, but shall be 5 Bac. Abilin, 
dealt with by martial law. * 5 St. Tr. 23. 


Sect. 7 . It hath been resolved (c). That one born a natural 
subject is bound to such an inseparable allegiance to our king, 
that howsoever he may endeavour to renounce it, and transfer his 
subjection from his natural to a foreign prince, yet if he practise 
what in any other subject would amount to high treason, he 
shall suffer as a traitor. 


((‘) Dr. Storej’s 
case, Dy. 300. 
Co. Lit. 129. 

1 Hale, 68, 96. 
and see Mac* 
dunald’s case, 
Foster C. L. 59. 
and 185. 


Sect. 8. As to THE SECOND POINT, VIZ. the import of the Kely. 8. 
words “ compass or imagine the king’s death since the said i iBiie, lor. 
sUitule these words have been so strictly followed, that where a 
king has been actually murdereil, yet not the killing him, but the Fost. 193.196. 
compassing his death has in the indictment been laid as the 3Iiibt. 12. 
treason, and the killing as an overt act thereof. 


Sect. 9. And such compassing the king’s death may be mani- 60 Dyer, 298. 
festt'd not only by overt acts t)f a direct conspiracy to take away 
his life, but also bv such as shew such a design as cannot be exe- \ st. Tr.'i9y. 
culed without the apparent peril thereof; as by (a) WTiting lett(Ts 206. 
to a foreign prince, inciting him to invade the realm ; or assem- ^ 
bling men together in order to (/>) imprison or (c) depose the king, 4 st. Tr. -1O6. 
or to {d) compel him by force to }ield to certain demands, or to 1 II.dt\i2(). 
levy war against his (e) person. ^ 

i^n) Ki ly. 20, 21, 22. Qn. B. Trea. 24. 60 11 Mod, 322. Moor, 621. 60 I?'. 20, 21. 

3 lost. 6. 12. 38. Kely. 20, 21, 22. Yet this was made a query iii B. Trea, 21. 11 Mod, 322. Moor, 621, 
Kely, 1 1, 15.20, 21. 


Sect. 10. But it is possible that it may not be proved by an act Inst, 6. 
which directly causes the king’s death, as the glancing of an i H.ile, 107. 
arrow' did that o( 1 1 il/iam JIuJ'ns, [yroxiiiff fatal merely through 
an unfortunate accide nt, and being accompanied with no unlaw- 
ful circumstance. 


Sect. 11. As to THE TiiiKi) POINT, vIz. Wlio is a king within 3 Inst 7 . 
this act ? it seems agreed, that every king for tlie time being, in ^ 
actual possession of the crown, is a king wdthin the meaning of * 
tliis statute. For there is a necessity that the realm should have Fosf. 188. 400. 
a king, by whom and in wdioso name the laws shall be adinini- b’omm, 77. 
stered ; and the king in possession being the only person w ho 
either doth or can administer those laws, must be the only person 
who has a right to that obedience whicli is due to him who ad- 
ministers those laws ; and since by virtue thereof he secures to 
us the safety of our lives, liberties, and properties, and all other 
advantages of government, he may justly claim returns of duty, 
allegiance, and subjection. 

Sect. V2, And this plainly appears even by the prevailing opi- 1 1 laic, 6i. 102 . 

nions ^^3. 
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Bk. 1. 


Fos. S98. 18(>. 

9 Fd. 4. 1. 

13. 1’rcas. 10. o2. 
J Tn.sf. 7. 

Dalt. 2r3. 


9 Ed. 4. 1, 2. 
1). Jiiclg. 42* 

C. of Par. 22. 
PatiMits, 21. 
])eiii;{(‘n, 3. 
Exem[>t, 4. 
Jiidtr. 42. F. 
A^ii. 29. Deniz. 

4 Inst 43. 

1 HI. Corn. 90. 
4 BI. Com. 73. 


Foster, 399. 
Cus. dc Nor- 
inand. 13. 

Flcta, b. 3. C.16. 
s. 22. 

4 Cumin. 77. 
Foj'tcf, 133. 


Foster, 402. 

11 . 


Kely. 14, 15. 
1 Kcb. 315. 
Foster, 403. 

4 Comm. 77. 


3 lust. 7. 

1 Hale, 61. 102. 
Fos. 188, 189. 


nions in the time of king Hdward the Fourth, in whose reign the 
distinction between a king de jure and de facto seems first to have 
begun ; and yet it was then laid down as a principle, and taken 
for granted in the argiiincnts of li/igot\s Case, that a treason 
against lienrt/ the Sixth while he was king, in compassing his 
death, was punishable after Edward the Fourth came to the 
crown; from which it follows, that allegiance was allowed to 
have been due to 1 ferny the Sixth while he was king, liecausc 
every indictment of treason must lay the otfeiice contra ligeautiw 
debitum. 

Sect* iS. It was also settled. That all judicial act3 done by 
Henry the Sixth while he was king, and also all pardons of felony 
and charters of denization granted by him, were \alid; but that 
a pardon made by Fjdward the Fourth before he was actually 
king, was void even after lie came to the crown. 

l. 9 Ed. 4. 1,2.11. 9 Ed. 4. 2. 

Sect. 14, And by tlie 1 1 Hen. 7. c. 1. it is declared, That 
all subjects are bound by their allegiances to serves their prince 
and sovereign lord for the time being, in his wars, for llie defence 
of him and his land against every rebellion, peiwer, and might 
reared against him, Ikc. and that it is against all laws, reason aiiel 
good conscience, that they should lose e)r forfeit any thing for so 
eioiiig and it is euacteiel, *• That from theiicefe)rth no person or 

persons that attemd on the king for the time being, and do him 
** true and faithful allegiance in his wars, within the realm or 

witliout, shall for the said deed and true duty of allegiance be 

convict of any offence.” 

Sect. 15. From hence it clearly follows, First, Thai every king 
for the time being has a right to the people's allegiance, because 
they are bound thereby to defend him in bis wars against every 
power whatsoever. 

Sect. l6. S.'i’ondly, That one on/ of possession is so far from 
havijig any right to our allegiance by virtue of any other title 
which he may set up against the king in being, that we are bound 
by the duty of our allegiance to resist him. 

Sect, 17. It is tree indeed, that after the restoration of king 
Charles the Second, it was resohed, that all tliose who acted 
against, and kept him out of possession, in (ibedieiice to the 
povvi 1.1 then in being, were traitors. 

Sect. 18. But it ought to be considered, tliat it was first re- 
solved by the same judges, that king Charles the Second was king 
dc facto as well as de jure from his father'.s death ; and it is ap- 
parent, that no other person was in possession of any sovereign 
power known to onr laws. 

Sect. 19- However, it is a general luicontested rule, that upon 
the death f)f a king in actual possession of the crow n, his heir is 
a king within the act before his coronation; for without a king 

to 



Ch. 2* 


OF HIGH TREASON. 


II 


to execute the laws, justice must fail; and therefore it is a 
maxim, that “ the king never dies'* 

Sect. (to. A titular king, as the husband of a queen regnant, iHalo,io?.io6. 
seems to be within the words, yet it is clearly not within the \ 
meaning of this la\v ; and e converso a queen regnant is not within 3 8. 
the strict words, and yet she is undoubtedly within the meaning ; 4Coiniii.76,77. 
for by the words our lord the king’* is meant any person in- 
vested with regal power. 

Sect.2\. By 1 Will. & Mary, scss. 2. c.2. s.9. “Every person 
“ that shall be reconciled to, or hold communion with, the 
“ church of Rome, or profess the Popish religion, or marry a 
“ Papist, shall be excluded, and be for ever uncapable to inherit, 

“ possess, or enjoy the ckown of this realm, &c.” and in every 
such case the people of this realm are absolved from their alle- 
giance, See. 

Scct.Q>2. As to THE rouuTJi POINT, t?/::. The extent of the Jfale, 124. &c. 
clause concerning the king’s relations ; it is to be observed, First, 

That no queen, or princess dowager, is any way Mdthin the pur- 01. 

\iew of it. Scrondli/, That if “ the companion'* (by which word 
is meant the wife) of the king or prince consent to an adulterer, 
she is no less guilty of high treason than he. Thirdh/, That 
under the w ords “ their eldest son and heir,** the son of a queen 
r(\gnant is included, and also th(^ second son after the death of 
tiu' first, and perhaps also a collateral heir apparent, especially if 
lu* be declanid such by parliament. 

II. Of iiTGii TREASON coiicomiiig thc levying of war, &.c. and iITalo, !3i.i4l. 
adhering to the king’s enemies, &c. 1 shall consider, 

® ® ' luster, 208. 

First, What acts shall be said to amount to a levying of w ar 
against the king. 

SrA’oNDLY, What shall be said to be an adherence to thc 
king’s enemies. 

Sect, 2:1. As to the i irst point, it is to be observed, that Poster, 105. 
not only those who directly rebel against the king, and take up 
arms in order to de.tlivone him, but also in many other cases, 
those w'ho in a violent and forcible manner withstand his law ful 
authority, or endeavour to reform his government, are said to 
levy war against him; and therefore, 

Sect,*l^, Those that hold a fort or castle against the king’s Foster, 1 3, 14. 

forces, or keep together armed numbers of men against the king’s t 

express commamJ, have been adjudged to levy war against liim. jj. Treas. 24. 

But those who join themselves to rebels, &c. for fear of death, Dalt. c.89. 

and retire as soon as they dare, seem to be no way guilty of this ^ 

> Jp J 146.296.168, 

ofionce. 

Moor, 621. 2 And. 5. Kely, 75. 9 St. Tr. 57. 566. Salk. 635. 

Sect. 2.5. Those also who make an insurrection in order to i Hale, i3i. 
redrtiss a public grievance, whellicr it be a real or pretended 
one, and of their own authority attempt with force to redress it, 583. 

are said to levy war against thc king, although they have no di- 589. 

reel. 
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Pop. 12?. 

? And. ‘Jy 5, 
JnM. y. 

J Von. ?;)0. 
Koly. 76. 
y VVils. .‘Jf);). 

« Si. 'IV. y«9. 
Vust«.M\ 209^ 
210, 211. 
Doiigl. 510. 


1 Halo, iXu 
1:^8. 

1 Sid. 358. 

3 And. 66. 
Pup. 121. 

3 lust. 9. 
Koly. 75. 79. 
Moor, 621. 
J..d. Hay 111 . 
l.)85. 

1 Pldtk. 47. 


rcct design against liis person, inasmuch as they insolently in- 
vade his prorogativc, by attempting lo do that by privatii autho- 
rity which he l)y public jirstice ought to do, which manifestly 
tends to a downright rebtdiion; as w here great numbers by force 
attempt to remove certain persons from the king; or to lay vio- 
lent hands on a privy councillor; or to revenge themselves against 
a magistrate for executing his ofBce; or to bring down the price 
of vict^uals; or to reform the law or religion; or to pull dowui all 
bawdy-houses; or to remove all inclosures in general, &c. (.*]). 
Jbit where a number of men rise to remove a grievance to their 
private interest, as lo pull down a particular inclosure iiitreuch- 
iug upon their common, &.c. they arc only rioters. 

Sect. Tn a special verdict, not only those w ho are express- 
ly found to have been aiding and assisting a rebellious iiisiirrec- 
tioii, but perhaps also those who are only found lo have acted in 
the execution of the intended violence, or to have attended the 
principal olVeiider from the beginning, though they be not found 
lo hav(i know u the design of the rising, shall b(‘ adjudged guilty 
of high treason. But those w’ho arc found only lo liave sudden- 
ly joined with them in the streets, and lo have llnng up their hats 
and hallooed wdth them, arc guilty of no greater offence than a 
riot at most. 


1 Hale, l;31. 
I.H. 

Halis. 14, 15. 

4 St. Tr. 6.3. 
97. 

Dyer, 98. 
K'ely. 19, 20. 
iVst, s, 31. 
lleC. 65. 

3 lubt. 9, 1 1. 
(.i) Salk. 635. 
3 Inst. 11. 1 

117. Prill. P, 


Sect. 27. HowTver it is certain, that a bare conspiracy to Icvij 
such a war cannot amount to this species of treason, unless it be 
actually levied. Yet it hath been resolved, that a conspiracy (4) 
to levy w^ar against the king^s person may be alleged as an oveit 
act of compassiug his death, and that in all cases if the treason be 
actually completed, the conspirators, &C. are traitors as much as 
the actors; and (r/) that there may be a levying of war, where 
there is no actual iighling. 

Hall*, 165 to 169. Sum. 1 1, 115. Dalis. 89. 221. 2 Vni. 31. 31.5, 316. 5 Bac. Ab. 

. L. 1 22. 10 Moil. 322. FoMrr, 2 1 1. 213. 342. 


(b) Salk. 634. 
Moor, 620. 

4 St. Tr. 317. 
cScc. 

(r) 4 St. Tr. 
317. 

3 Inst. 12, 13. 
Salk. 6.3.5. 

1 Hale, 108. 
1.59. 

3 Inst. 13, 14. 
B. I rcas. 24. 
Fos. 197. 220. 

4 (Joinni. 82. 


Serf. 2S. to i iiK sKi’OMD PoiNT, ?;/c. What shall be said 
to be an adlieieuce to the king^s ej f mios, &c. this is explained 
by the words subsequent, ^"giving aid and comfort to thein*/^ 
Irom which it apjiear.s, that atfV assi.stance given lo aliens in open 
hostility against the king, as by surreutiering a castle of the king^s 
to them for reward, i.r selling them arms, &c. or assisting (/>) the 
king’s eiieiuits against his allies, or cruising in a ship with ene- 
mies to the intent to destroy the king’s subjects, is clcaiiy within 
this Liaiich. lint there is no necessity expressly to allege, that 
such adherence (c) was against the king, for it is apparent; yet 
t!ie special manner of adherence must bo set forth. And it is 
>aid, that the succouring a rebel fled into another realm is not 

within 


(3) An atti mpt by Inlimiilaiion ami vioinnee to 
fortv the repeal of a law, a li'vVniL' of war 
against the king, ami nigb treaMni. Luril Alans- 
lii'id, Dougl. ,570. 

(4) By i3 amt 1 ^ Cur. 2. cont^piraucs to 


levy war were declared high treason ; and several 
jndgnients were given upon iliosc siiilules); but 
they bolli expired with the reigib they wca* de- 
signed to ])rotecl. Post. 213. 
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within the statute, because a ** rebel is not properly an enemy, 
and the statute is taken strictly. 

in. As to the branch relating to an omri act, there hath been 
jjonie question concerning what shall be said to be an overl act; 
as to which I shall consider. What facts amount to such an overt 
act? and, Whether any tvords be suflicieiit? 


Sect, C|). I shall take it for granted, that some overt ac^ must Fos. iiu. 
be alleged in every indictmeiil of high treason, in compassing ^ * 

the death of the king, &c. or levying war, or adhering to the 5 stM’i / 21 
king^s enemies. 22 . 

Sect, 30. As to tiil rtriST point, it seems clearly agreed by 10 Mod. .S22. 
all, that conspiring the king’s death, and providing weapons to J 
effect it, or sending letters to incite others to procure it, or ac- 
tiially assembling people in order to take the king into tludr 
power, and all other such like notorious fiicts, done in pursuance 
of a trt'asonabh' purpose against the king’s person, may be al- 
leged as overl acts to prove the compassing his deutli. 


Sect, 31 . It has also been adjudged, that the {a) levying war 
against the king’s person; or the bare {b) consnltiiig to levy such 
war; 01 meeting together and (c) consulting the means to de- 
stroy llie king and his government; or (^/) assembling with others, 
and procuring them to attempt the king’s death; or listing (c) 
men in order to depose the king; or (/’) printing treasonable po- 
sitions, as that the king is accountable to the peophs and that 
tlu y ought to take the government into their own hands, &c. or 
publishing a book to prove that (g) the king’s government is an- 
tichrislian and Ijerelical, Sic, may ho alleged as overt acts to 
prove the compassing the king’s death. 

(/) 1 Kv]y, 22. 1 St. Tr, 977, 3 St. Tr. 228. Sup. s. 24. (g) 2 Roll. 89, 90. Fos, 

322. S 13ac. Ab. 117. Prin. P. JL. 123. 


(«) Kciv. 14. 
17. 

(/>) Ki'l v. 20. 

3 St. Ti’. 1-J9. 
1;M1. 178. 228. 

1 St. i’r. (13. 
70.207. 277, 
278. 282. 
RiLshw. Struf- 
fonl’s Trial, 

081.. 

(r) Kfly, 15. 

3 St. Tr. 126. 

(d) 1 And. 106. 

(e) 2 Veil. 31(J. 
J.346. 11 Mod. 


Sect, 32. As to TiiK SI’ CON n toint, viz. Whether any words 
arc snilicieiit overt acts ? it has been liolden, that written words 
in a sermon or other wriling may amount to overt acts of com- 
passing the king’s death, though the same neither actually were, 
nor ever were intended to he, preached or published. lint this 
opinion seems to be over-severe; for though it be tine that sr;7- 
bcrc est agere, yet surely it cannot with any propriety be said, 
that to write in such a private manner est aperte agere, and it 
seems rigorous to make that amount to a malicious design against 
the king, which perhaps was only done by way of amusement or 
diversion (A). 

Sect. 33. But the great question is, W^hether words only 
spoken can amouul to sui overt act of compassing the king’s 

death ? 


2 Roll. 89. 

C. Car. J25. 
See the rever- 
sal of the at- 
tainder of A, 
Sidiicy, i W, & 
M. St. C.7, 
jirivato arts. 

1 Hale, 118. 

3 St. Tr. 733. 


S. P. C, e. 
Kely. 13. 


(5) This is Peachuni’s case. Tlie teporter 
says, that “ many of the judj^es were of opinion 
** Ihnf it wa'i not (reason it Ihen^forc weiglielli 
very little, and no j;reat regard hath been paid to 
it ever since, Foj>, J99,; and if tlie (lurk manner 


be considered in whicli the conviction of tin’s in- 
nocent clergyman was procured, .still less regard 
will be paid to it. Foster, 199. Vide Bacon’s 
Letters; 111. 117. and lluiiic’s ilist. 
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3 Inst. 5. 14. 

140. 


C. Car. lir. 
125. 

Foster, 200. 


YpIv, 107, 

2 Uoll. 90. 
Palm. 426. 

1 IJIack. .J7. 


See 6 Ann. c. 7. 
Post, seel. 106. 


death ? which having been questioned by some great men, and 
denied by otlicrs, 1 dare not be peremptory concerning it (6). 

Sect* 34. However, it seems agreed that words spoken only in 
contempt and disgrace of the king, and not directly shewing any 
purpose to rebel, or any way to hurt his person, or disturb his 
government, as those which charge him with a personal vice, as 
driinkeiiness, &c. or a personal defect, as want of wisdom or 
steadiness, &c. shall not be so far strained as to be made overt 
acts of compassing his death, &c. 

Sect. 35. Indeed it has been holdcn, that to affirm that ano- 
ther has a better title than the king is high treason, because it 
tends to draw people from their alhjgiance, and to create a mu- 
tiny, &c. : but ])erhaps this may be questioned, because it can- 
not certainly appear from such words, wliother the speaker had 
a design against the king’s person or no. However, there can 
be no doubt but that such discourses are highly punishable as 
great misdemeanors, and tending to raise doubts, and to disturb 
the government. 


1 Roll. 185. 

14 H. 8. 12. 
Prin. P. L, 125, 
126. 


Sect. 3(]. All the following words have been adjudged high 
treason : '' If king TIe/in/ the Eii^hlh will not take bac^k his wife, 
he shall not be king, bui shall die.” — “ If the king will arrest me 
for high treason, 1 will stab him.” — If 1 knew that Iberian 

Warhec/c 


(6) AItboui;li Hawkins speaks with doubt upon 
Ibis point, Wbetbov words aloju' can anumnt to an 
overt act of high treason ? ^et a man who dares to 
use his reasoning facilities unsliaekled by author 
rity, and fairly applies them to the coiiblruction of 
the Statute of Treasons, will lia\e no great doubt 
upon the subject. Words may be explanetory of 
an act. And where a man does a thing whirli in 
itself may be indidVreiit, bis words, or declaration 
be does it, may b ’ fair evidence of iiis 
intent. 13ut wori*'. taken by lbemv.'U(.» d./ not 
constitute an overt act.” Ji'bjiitebcpiK •> -lys, Sp. 
L. b. 12. c. 1,‘>, They gcjierally, when conNiden-d 
by thenisclve'», lia\e no deteriMiivile siizuificarion; 
for this depends on the foi e with which they are 
uttered. It often liajijn'ns, that In repealing the 
same words tliey have not the same meaning. 'I his 
depends on their connection with other thin^*'; 
and sometimes more is expressed by silence than 
by any discourse whatsoever. .As there can be 
nothing so ambiguous and erpiivocal as all tliis, 
how is it possible to convert into the crime of 
high treason ? Wbriever this law is established, 
there is an end not only of libertj^, but even of its 
very shadow. Such *^as the opinion of this able 
writer upon the theory of political liberty. Rut 
it is satisfactory to know, that sm-li is now con- 
sidered to be the law or England ; and we cannot 
do better than ti in‘'.ribe the wordi of JMr, East, 
one of the latest and b(sl w liters upon Crown 
Law. “ Wluitever doulM< (he says) may have 
been formerly entertained, or however »he law 
may have been stretclud i:. arbitrary tiiiies, to 
reach particular men, it is .- ow settled that bare 
words, not relative to any .i. t (,r design, however 
wicked, indecent, or repreiK.isil'le they may be. 


arc not in themselves overt acts of lilgli t reason, 
but only a misprision, punishable at common law 
by fine or im|)i’isonmcnl, or other corporeal pu- 
nishment. 'I hoy are frequently spoken in heat, 
without any iniention to art accordingly; they 
arc still more firquenlly mistaken or misroiiuMii- 
bered; and somrtime.s, it is to he feared, the sense 
of them knowingly jicrverted. It is one of the 
causes mentioned in the preamble of the statute 
1 Ma. si, 1. <. 1, for repealing all intermediato 
treasons cieal. ' since the ^tatntc of 25 Ed. on 
account of tiu si’verity of those laws, that made 
worils only, wi''i('Ut other fact or deed, to bo Iiigli 
treason. Rut words may c\|)ound an overt act, 
to sii nv w'ith wliar intent it was done. As in 
CVogtfw < Case, who when at Lisbon said, that he 
would kdl the ko if ho could come to him ; and 
afterward!:, coming to England, die oviTt act of 
coming here was extihiiucd by those words, and 
showu l»> he with an Intent lo <»ary his purpose 
into cxciMiion : wliirh sc'caie to ht the proper 
explanation of that case; the sptaiking the words, 
as well as the act of coming to Englai.d in order 
to kill the king, xverc laid as distinct overt acts. 
On the other hand, words of advice or encourage- 
ment to destroy the king, and above all, consulta- 
tions fur tliat purpose, arc entitled to far dif- 
ferent consider^itions : They expressly relate to 
such an act or design in contemplation; ami come 
directly and properly under the notion of means 
made use of for that end. Rut the conseltalion 
or incitement is tlie overt act, and the words arc 
properly evidence of it. One charge against Coke, 
one of ihe regicides, w'as the speaking as counsel 
against the king on his trial. 
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Warbeck was the son of FAward the Fourth, I would take his 
part against Henry the Seventh.** 

Sect. Blit however the laws may stand in relation to such Salk. 63i. 
conditional words, or to loose words spoken without relation to 
any act, yet it seems clear that words joined to an act may ex- 
plain it, and that words of persuasion to kill the king, or mani- illalc, ii6, 
festing ail agreement, or consultation, or directions to that pur- jj 
pose, are sufficient overt acts of compassing his death. And it 12 Mod. 7^. 
hath been strongly holden, that any deliberate W'ords which shew C. Car. 117, 
a direct purpose against the king’s life, as these, “ If 1 meet the 
king [ will kill him,” being spoken maturely and advisedly, are 57 . 
sufficient overt acts of compassing or imagining his death (7). 2 St. Tr, 133. 

13.). 

3 St. Tr, ‘295. 1001. 1 Kcb. 11. 31. 179. 231. Dull. 223, 224. 3 Mod. .53. Foster, 202. See the 
precedents cited C. Car. 118. 


Sect. 3S. And since the <!oinpassing or imagining of the king’s Yrlv. 107. 197. 
death is the trt'ason, and words are the most natural means of 
expressing the imagination of the heart, why should they not be ifuit 75 . 
good evidence of it.^ Besides, it has been often adjudged, that 
falsely to charge a man with speaking treason is actionable ; i 
which could not be if no words could amount to treason, as in the 1 lloii, 111 . 
argnments of those cases it is clearly holden that they may, and I’W. 202 , 20 . 3 . 
not so much as made a question. 


Sect. !'}{)• Besides, it is certain, that before the 2o Edw. .*). 
words might amount to treason ; and it is a general rule, that in 
doubtful cases the reason of the common law ought to govern the 
construction of a statute. Also there can be no doubt but that 
hi) who by command or persuasion induces another to commit 
treason, is himse lf a traitor (for without question by such means 
he w'onid be arcessary to a felony ; and it is an uncoiitroverted 
rule, that whate^ver will make a man an accessary in felony, will 
make him a principal in treason), and yet he docs no act but by 
w'Ofds. 


S. V, C. 2. 
Sum. 

Fo».2()i, W. 


Sect. 40. As to Sir Fjdward Cohrs argument from d lien. 7. 5 Tnsi. 38. 
c. 14. which makes the* compassing the king’s deatli, or that of 
any of his council, &.c. by the king’s servants, felony; from 
whence lie infers, that in the judgment of this parliament the 
compassing the king’s death by bare w'ords could not be treason 
before ; it may be answ ered, that this argument extends as well 
to the king’s servants compassing his death by any other act 
whatever, as to their doing it by bare words ; for all are equally 
within the 3 Hen. 7. and yet none will coiitciid but that the for- 
mer hath alw^ays been treason. 

Sect. 41. As to the argument, that compassing the king’s death Sum. 1 . 3 . 

i>y 

(7) It is said, Kolyngo 1.3, that in an indict- the rondusion ; because tlioiigli the words abovc- 
ment for “rompa.ssing the king’s deatli,” words mentioned were laid in tluit indiclinenl, yet it fur- 
Jiiay be laid as an overt act of that species of trc i- tlier charged, tliat the speaker actually came into 

son; yet Croghaii’s ea.se, Cro. Car. 333, which he Kngland for the purpose of killing die 

eites U.S a precedent for this doctrine, is said by 1 Hale, tlO. 

Mr. Justice Foster, 203, by no means to warrant 



16 


OF HIGH TREASON. 


Bk. I. 


t Halo, ms. 
115, 32;l. 

3 Iiut. 14. 
Foster, 201, 


Vide 2 Roll. 
8y, 90. 


Foster, 20o. 

1 ilale, in. 

115. J23. 


by bare words cannot amount to treason witliin 25 Edw. 3. be- 
cause many late temporary acts of parliament have made it trea- 
son, which would be needless if it were so before ; it may be 
au.swcred, tliat the principal end of those statutes was to make it 
treason to charge the king with here.sy, or schism, or usurpation, 
or to affirm that it was lawful to lake up arms against him, which 
the Romanists were apt to be guilty of at the beginning of the 
Reformation; and it maybe questioned, whether these be overt 
acts of high treason within the statute of Edward the Third. 

Sect. 42. Indeed it is recited in the preamble of 1 Mary, sess. 
1 . c. 1 . That the state of every king consists more assuredly 
** in the love of the subjects towards their prince, than in the 
dread of law^s made by rigorous pains ; and that laws made for 
'' the preservation of the commonwealtli without great penalties 
are more often obeyed and kept, than laws made with extreme 
jiunishments. And in special such laws so made whereby not 
the ignorant but also the learned, minding honesty, are often 
trapped, yoa many times for words only, without other fact or 
deed done or perpetrated; and thereupon the queen calls to 
** remembrance, that many, as well honourable persons as others 
** of good reputation, had then of late for words only, without 
other opinion, fact, or deed, suffered shameful death, and ex- 
presses her pleasure, that the severity of such like extreme dan- 
gcrous and painful laws shall be abolished.” And then follows 
the enacting clause, That from thenceforth none act or offence, 
** being by act of parliament or statute made treason, petit trea- 
son, or misprision of treason, by >\ords, writing, cyphering, 
deeds, or otherwise whatsoever, shall be taken, had, deemed, 
or adjudged to be high treason, jietit treason, or misprision of 
treason, but only such as be declarctl and expressed to be 
treason, petit treason, or misprision of treason, by 25 Edw . 3. 
nor that any pains of death, penalty, or forfeiture, in any wa} s 
** ensue to any offender for the doin;r any treasonf&c. other than 
such as by the said statute of ‘J5 Edw. .3. be ordained ; any 
statute since the said twenty-fifth )ear of Edw . 3. or other de- 
claratioii to the contrary in any wise notwithstanding.” 

Sect. 43. And it must be confess* 1, that this statute, prima 
facie, set.'iiis very nnich to favour the opinion, that no words 
whatsoever can of llicmselvcs amount to overt acts of high trea- 
son, ina.smuch as one of the principal mischiefs intended to be 
redressed by it seems to be, that men had often suffered as trai- 
tors for words only; yet the force of this objection will be very 
much lessened, if we consider that the principal purport of the 
said statute of 1 Mary seems to be, to make the 25 Eihv. 3. 
acx'ording to the intention of the makers of it, the only standard 
of treason, and to abolish all subsequent statutes, which hail 
mode many offences treason which wore not contained in the 
said statute of 25 Edw. 3. but no way to extenuate tlie crimes 
meioioned in 25 Iildw.3. or to take away the force of any natural 
exposition thereof ; for the first part of the preamble complains 
of such laws as not only inflicted punishments over-severe for 



Ch. 2. 


OF HIGH TREASON. 


17 


the crimes intended to be restrained by them, but were also 
penned in such a manner as to be often apt to entrap the wisest 
by bare words. But surely this can no way be applicable to 23 
Edw. 3. iiiasmueii as no punishments can be thought extreme for 
the crimes therein restrained, and there can be no danger from 
that statute of any man’s being punished for unwary or innocent 
words, inasmuch as there is no colour to say that any words as 
such are punished within that statute, but only the most wicked 
imagination of the heart, which may be sometimes j)roved by the 
evidence of words. And it farther appears from the next part ^ Shower, 4 lU 
of the preamble of the said statute of 1 Mary, that it has an eve 
only to such statutes as are above-mentioned, inasmuch as it 
complains of persons having suffered shameful deaths for words 
only, without other opinion, fact, or deed, which is very appli- 
cable to those many statutes in the time of Henry the Kiglitli, 
as efi lien. 8. c. 13. and 33 Hen. 8. c. 3. and some others, 
wdiich made bare words high treason, many of wbicli were so far 
from purporting a design against the king’s life, that they were 
scarc(i otherwise criminal than as they were prohibited by those 
statutes, nut surely this can have no relation to 23 ImIw. 3. 
either in punishing a man for such imaginations of the heart as 
are most porv<!r.sely wicked, or in suffering those imaginations to 
be proved upon him from Iiis own month. Also it is farther 
remarkable, that the enacting clause restrains only such offences 
as are made high treason by statutes subseciuent to 23 Kdw. 3. 
from being adjudged high treason by words, writing, cyphering, 

Sec. and seems to leave the ofl’enccs contained in the said statute 
to the same construction which they had before. 

Sect. 44. As to the authority of Sir Edward Coke in his Third 00 3. 

Institute, (a) it is of the less weight, because he is said to have J ioo*. 
been some time of the contrary opinion. 

Sect. 43. Neither does it appear to me, that my lord chief jus- 
tice Hale was at all of this opinion ; for though in the latter edi- 
tion of his treatise of the Ekas of the Crown (h) it be said, that (A)OI(iEil. 
compassing by bare words is not an overt act, &c. yet in the first 
edition published iu the year lfi78, it is twice said, that it hath 
been adjudged that words are an overt act. 

The stat. 3() G. 3. c. 7. intituled An act for the safety and 
preservation of Ills Majesty’s person and government against 
treasonable and seditious practices and attempts,” reciting that 
the Lords Spiritual and Temporal, and Commons, of Great 
Britain, in this present parliament assembled, duly considering 
the daring outrages offered to your Majesty’s most sacred per- 
sou, in your passage to and from your parliament, at the open- 
ing of this present session, and also the continued attempts of 
wicked and evil-disposed persons to disturb the tranquillity of 
“ this your Majesty’s kingdom, particularly by the multitude of 
seditious pamphlets and speeches daily printed, published, and 
'' dispersed, with unremitting industry, and with a transcendant 
boldness, in contempt of your Majesty’s royal person and dig- 

VOL. I, c nity> 
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nity, and tending to Uie overthrow of the laws, government, 
and happy constilution of these realms, have judged that it is 
become necessary to provide a further remedy against all such 
“ treasonable and seditious practices and att<mipts ; and calling 
to mind the good and wholesome provisions which have at 
different times been made by the wisdom of parliament for the 
averting such dangers, and more especially for the security and 
‘‘ preservation of the persons of the sovereigns of these realms, 
do most humbly beseech your Majesty that it may be enacted, 
and be it enacted, &c. that if any pm sou or persons w hatso* 
‘‘ ever, after the day of the passing of this act, during the natural 
life of our most gracious sovereign lord the king, (whom Al- 
mighty God preserve and bless with a long and prosperous 
reign,) anil until the end of the next session of parliament after 
“ a demise of the crown, shall, within the realm or without, com- 
pass, imagine, invent, devise, or intend death or destriiction, 
** or any bodily harm tending to death or destruction, maim or 
wounding, imprisonment, or restraint, of the person of the 
** same our sovereign lord the king, his heirs and succiissors, or 
to deprive or depose him or them from the stile, honour, or 
kingly name of the imperial crown of this realm, or of any 
other of his Majesty's dominions or countries ; or to levy war 
against his Majesty, his heirs and successors, within this realm, 
in order, by force or constraint, to compel him or them to 
change his or their measures or counsels, or in order to [)iit any 
force or constraint upon, or to intimidate, or overawe both 
houses, or either house of parliament; or to move or stir any 
foreigner or stranger with force to invade this realm, or any 
other his Majesty's dominions or countries, under the ohei- 
sauce of his Slajesty, his heirs and successors ; and such com- 
“ passings, imagiiialions, inventions, devices, or inlculions, or any 
of them, shall express, utter, or declare, by publisliing any 
printing or writing, or by any overt act or deed ; being legally 
coiivicteii tliereof, upon the oaiiis of two lawful and credible 
" witnesses, upon trial, or otherwise convicted or attainted by 
due course of law, then every such person and persons, so as 
** aforesaid offending, shall be dci med, declared, and adjudged 
to be a traitor ami traitors, and shall suffer pains of death, and 
also lose and forfeit as in cases of high treason," Made per- 
petual as to the king’s successors by si. 57 Geu. 3. c. fi. 

I’he statute 39, 40 Geo. 3. c. 93, recites that It is expe- 
dient that in cases of high treason in compassing or imagining 
the death of the king, and of misprision of such treason, when 
the overt act or overt acts of such treason, alleged in the in- 
dictmcnl for such offence, shall, be the assassination or killing 
** of the king, or any direct attempt against his life, or any 
direct attempt against his person, whereby his life may 
“ be endangered or his^ person may suffer bodily harm, the 
trial for such olFence shall not be different from trials 
ior murder or wilful and malicious shootings;” and enacts, 
’rimt in all cases of high treason in compassing or imagining 

the 
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the death of the king, and of misprision of such treason, where 
** the overt act or overt acts of such treason, which shall be al- 
Jegetl ill the indictment for such ofteiice, shall be assassination 
or killing of the king, or any direct attempt against his life, or 
any direct attempt against his person, whereby his life may be 
endangered or his person suffer bodily harm, the person or 
persons charged with such offence shall and may be indicted, 
arraigned, tried, and attainted in the same manner, and aCcord- 
ing to the same course and order of trial in every respect, and 
** upon the like evidence, as if such person or persons stood 
charged witli murder: and none of the provisions contained in 
the several acts of (8)7 Wm. 8. (c. 3.) and 7 Ann. c. 2J, respec- 
tively, touching trials in cases of treason and misprision of 
treason respectively, shall extend to any indictment for high 
treason in compassing and imagining the death of the king, or 
** for misprision of such treason, where the overt act or overt 
“ acts of such treason alleged in the indictment shall be such as 
aforesaid; but upon conviction on such indictment, judgment 
shall be ll(^vertheless given and execution done as in other 
cases of high treason; any law, statute, or usage to the contrary 
iiotwdthslanding.” 

High Treason concerning the king’s office in the adminis-* 
tration of justice, is expressed in the words following: 

Sect. 40. l?y 25 Edw, 3. c. 2. If a man slay the chancellor, i Hale, 230. 
treasurer, or the king’s justices of the one bench or the other, 
justices in eyre, or justices of assize, and all other justices 
‘‘ assigned to hear and determine, being in their places during 
their offices.” 


Sect. 47. Tt hath been liolden, that this part of the statute shall Sum. 17. 
not be extended by equity to any other high officers of state be- 
side these expressly named, nor even to these when they are not 4Cum. ai. 
in actual execution of their offices, nor to any attempt to kill 
them, nor even to the actual wounding of them unless death 
ensue ; therefore the barons of the exchequer, as such, are not 
within the protection of this act ; neither do the lord keeper or 
commissioners of the great seal seem to be within it by virtue of 
the statutes 5 Eliz. c. 18. and 1 W. & M. c. 21. But it is made 
high treason by 7 Anne, c. 21. s. 8. to slay any of the lords of 
session or justiciary of Scotland, in the exercise of their office. 

High treason relating to the king’s seal. 


Sect. 48, Is said to have been high treason at the common STnst. 15. 
law, and by 25 Edw. 3. c. 2. is e.xpressed in the following w ords : 

‘‘ And if a man counterfeit the king’s great or privy seal.” i87.^ ’ ^ 

Sect. 49. It hath been holdcii, that these words extend to the Kely. 80. 
aiders and conseiiters to such counterfeiting, as well as to the 4 Comm. 
actors. ^ 

Sect. 50. But not to an intent or compassing to do it, if it be 
not actually done. 

Sect. 

(8) For these statutes, vide Chapter on Evidence, B. 2. 
c2 
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1 Roll, r>(). 61. 

2 Hull, 60. 


To counterfeit 
ilie kings motwy 
is high treason. 


Con. Dalt. Sect. 51. Nor to the fixing of the great seal to a patent with- 

out a warrant for so doing. 

Kely. 80. Scc{, 52. Nor to the razing of the name of one manor out of 

12 C ) ^1 " r ^ jiutting ill tliat of another, nor to any artificial re- 

S^Keb. 74 ! liioving of the tnuj writing, anti adding matter altogether new : 
R. 'J’reds. ,s. 17. iior, by the better opinion^ to the taking oft’ the wax impressed 
with the great seal from a true patent, and fixing it to a writing 
purporting a grant from the king. 

1 Roll, r>(). 61. Sect. 51]. Nor to the counterfeiting of the sign manual, or 

2 Hull, 60. privy sigiu't. Hut this is made high treason by the first of Mary, 

st. 2. chapter the sixth. 

t And by 7 Anne, e. 121. s. f). to counterfeit the seals used 
and continued in according to the twenty-fourth article 

of the union, is high treason. 

To counterfeit lIiGli TREASON respecting the coin is either with respect to 
is hMurca^o^^ counterfeiting the king's coin, or with respect to bringing false 
money into the realm. 

Serf. 54. As to the first branch, of counterfeiting, it is de- 
clared by 125 Edw'. 3, c. 12. That if a man counterfeit the king's 
** money he shall be guilty of high treason." 

1 TIule, 2ia, Sect. 55. As to what degree of counterfeiting w ill amount to 

high treason, it is said, that those wlio coin money witliout the 
yuuirig 20 .' authority, are guilty of high treason wdthin this act, w lu'- 

127. * ther they utter it or not ; and that those w'ho have the king’s 

if’ authority to coin money, are guilty of liigli treason, if they make 

s II. 7. lib* ^^* baser alloy than they ouglit;(ij) and that tliosi? also are guilty 

2 Inst. 375. of the same crime, who receive and comfort one w ho is know n 

s Inst. 17. ijy them to be guilty thereof; but that clippers, ijc, are not within 

this statute. (10) 

Kdy, 33. f’uii. Uyer, 290. & 213 1 Hale, 233. 

Varlcy’s Case, ft has beoii h< Id, that to <ounterfeit the impression of a 

2 at . 0 . 12 . half-guinea on a piece t)f gold pn viously hammered, not round, 
and in a state not passabU , is not high treason, for the crime is 
incomplete. 

311.7. 10 . . 5 ceiiis that those who barely utter false money 

B?*Treas?i9. Ji^ade within the realm, knowing it to be false, are neither guilty 
1 Hale, 214. of liigli trea.soii, nor of a misprision thereof, but ^mly of a high 

373.376. niiiipiision. 

Rut by 8 9 ^ 

Will. 3. r. 26, (hoy are in some cases made guilty of felony, for which sec the next chapter. 

3ln!t r^’ AVrZ. 57. As to what shall be said to be the king’s money, it 

2 Kek. 3 n .seems, (bat such only as is coined by the king’s authority either 

bait. c. 89. in gold or silver within tlnj realm, and consequently not brass Jar- 

1 Hale, 196. thulirs, Sjo.io) shall coiue under this denomination. 

192. 210 to » > ^ V / 

213* 1 Bum, 369. 1 Coiiiiu. 270 Foster, 227. <tl2 Alod.lO. Co. Lit. 107. (a) But sec ch. 18. s. 5. 

Sect. 

(9) The weight, /incurs?, and denomination of coin of this country, see 11. II. P, C. vol. 1. 
the coin is settled by .ndiuitares between the king c. 17. 

and the master of (he For a history of the (10) But see jiost, s. 61, and 62. 


1 Hale, 213, 

21 1. 229. 

B. Treas. 27. 
yuiu. 19,20. 
127. 

3 lust. 16. 

Con. 6 II. 7. 13. 
3 II. 7. 10. 

2 Inst. 375. 

,3 Inst. 17. 

Brit. f. 10. 


2 Black. 632. 


3 H. 7. 10. 
Sum. 128. 

B. IVeas. 19. 
1 Hale, 214. 
373. 376. 
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Sect. 58. But the mischiefs intended to be remedied by this 
statute, having been found by experience not to have been sufti- 
rieiitly redressed by it, as thus restrained^ the same have been 
farther provided for by subsequent slatutes. 

Sect. 59. For by 1 Mary, sess. 2. c. 0. If any person or To counicrfoit 
“ persons falsely forge and counterfeit any such kind of coin of mrm/t rain 
gold or silver as is not the proper coin of this realm, aiyl is or j/aic * j 07 !*” 
“ shall be current within this realm by the consent of the crown, T. Jones, ^>33. 
they and their counsellors, procurers, aiders, and abettors, shall 
be guilty of high treason.” 


Sect, (So. And by 14 Eliz. c. 3. ^‘If any person or persons To counterfeit 
falsely forge or counterfeit any such kind of coin of gold or sil* mithcr 
“ ver as is not the proper coin of this realm, nor permitltul to be niisjX 
current within this realm, they and their procurers, aiders, and sion. 

“ abettors, shall be guilty of misprision of treason.” 1 


iSer/. f)l. And it is enacted by 5 Eliz. c. 11. s. 2. That To clip, wash, 

“ clipping, washing, rounding or filing, for wicked lucre or gain yr 

'' sake, of any the proper monies or coins of this realm, or the or^mrent 

dominions thereof — or of the monies or coins of any other coin (»f the 
realm allowed and suffered to be current within this realm or 
tiu' dominions tluai'of, at this present, or that hereafter at any 
time shall be the lawful monies or coins of this realm, or of the 
dominions thereof, or of any other realm, and by proclamation 
“ allo\\ed and suffered to b(' current here by ibe erovvii, or conn- 
selling, consenting and aiding therein, shall he decimid to be 
“ treason. And the offenders therein, their counsellors, con- 
sealers, and aith'rs, shall be ailjiidged as offenders in tia^ason, Dyer, ?3(). 

“ and being lawfully convicted or attainted shall lose and forfeit 
all his goods and chattels, and all his lands and tenements 
during his natural life.” But no corruption of blood or loss 
of dower. 


Sect. 62. And by the 18 Eliz. c. 1. " [f any person or persons Toimpnlr, 
shall for wicked lucre or gain sake, by any art, w^ays, or means [he prll” 
whatsoever, impair, diminisli, falsify, scale or lighten the proper pn- or current 
monies or coins of this realm, or any the dominions thi'ieof— coin is tre^on. 
“ or the monies or coins of any other realms allowed and suffered 
to be current at the time of the offence committed within 
“ l^aiglaml or any the dominions of the same ])y the proclama- 
tiou of the crown, their counsellors, conscnlers, and aiilers 
shall be adjudged offenders in high treason, and lose and lorfeit 
‘‘ all their goods and chattels absolutely, and all tbeii lands, tene- 
ments ainl hereditaments during his or their natural lives only 
But no corruption of blood or loss of dower. 


t Sect. 63. By 8 & 9 Will. 3. c. Cfi. made perpetual by 7 To make or 
Anne, c. 25. it is enacted, “ That no smith, engraver, founder, 

•• or other person or persons whatsoever (other than and except rounter-pun- 
the persons employed hi or for his Majesty's mint or mints in 
“ the Tower of London, or elsewhere, and for the use and ser- oVitVprcss Uie*^ 
vice of the said mints only, or persons lawfully authorised by iimilitude of the 

“ the lords coniinissioners of the treasury, or lord high treasurer com, is 

° of theasok. 
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of England for the time being) shall knowingly make or mend^ 
or begin, or proceed to make or mend, or assist in the making 
or mending of any puncheon, counter-puncheon, matrix, stamp, 
dye, pattern, or mould of steel, iron, silver, or other metal or 
metals, or of spaud or fine founder’s earth, or sand, or of any 
" other materials whatsoever in and upon which there shall be, 
or be made or impressed, or which will make or impress, the 
** fignie, stamp, resemblance, or similitude of both or either of 
the sides or flats of any gold or silver coin current within this 
'' kingdom, on pain that every such oftendcr and offenders, their 
“ counsellors, procurers, aiders, and abettors, shall be guilty of 
** HIGH TiiKAsoN.” But 110 attainder under this act shall work 
any corruption of blood, (11) or create any loss of dowser, and 
the prosecution must be commenced within three months after 
the offence committed. 


t Sect, ()4. It is said, that in an indictment on this statute, 
every thing necessary to shew that the defendant is not within 
the exceptions must be negatively averred ; («) and the most ap- 
proved precedents are certainly in that form ; (A) but it is not 
necessary for the prosecutor strictly to prove these negative 
facts, (c) for it is incumbent on the defendant to prove the affir- 
mative. {d) 

(d) 2 Burr. 1036. 


(i«) Rt x r. Jar- 
vice, 

1 Burr. 148. 
lU'x V. Pem- 
berton, 

« Burr. 1037. 

Add. P. L. 149, 

(h) Cro. Car. 

Comp. 6 Edit. 

21 . 5 , 

(c) Willis* Case, October Session, 1791 


Hugh Lennard’s 
case, 2 Bl. Kep, 
822. Cases in 
Cro. Law, 

2 Edit. 87. 

See form of 
indictment, 

Cro. Cir. Ass. 
48. 


(e) See Bidge- 
la^^’s Case, 
Cases in Crown 
Jjaw, 2 Edit. 
174, Tor the 
diircrence be* 
tween the 
jnuicheon and 
counter-jmv’ 
cheon. 


+ Sect. G5. It has been resolved, that an indictment charging 
the oftendcr on this branch of the statute with mending a monhl, 
** in and upon which was made and iniprcss(?d the figures, resem- 
blance, and similitude of one of the sides, to wit, tlie head side 
** of the lawful silver current coin of the kingdom called a shil- 
" ling, &c.’’ is sufficiently supported by tvideiicc of meudiiig a 
mould, which has only the resemblance of a shilling inverted, viz. 
the convex parts of the shilling being concave in the mould ; l!i() 
head or profile being turned the contrary way of tlic coin; and 
all the letters of the inscription rc^ ersed ; for although this is an 
instrument which would rather make and impress the resemblance 
of ihe current coin than an instrument on which the same is made 
and impressed; yet as the convexities of the current coin form lln^ 
concavities of the mould, (e) it is an instrument on which there is 
made and impressed the stainp of one of the sides of the silver 
coin. But it se<&ins to be agreed, tliiiL it would be more accu- 
rate to describe it as a mould that would make and impress the 
similitude, for the statute clearly distinguishes between 

such as will make and impress the similitude, Sec. as matrix, 
die, and mould,” and such on which the same may be made 
and impressed, as a puncheon, counter-puncheon, or pattern. 


(/) By Lord 
Hurdwicke iir 
Sutton’s Case, 
Easter, 10 
Geo. 2. B. R. 
II. 371. 


t Sect. 6d. But it has been doubted, (/) whether an iron 
stamp which will make and impress only part of one side of the 
current coin, as one of the sceptres on a half-guinea, is high 
TREASON within this act.(g) 


(jg) This is now provided for by 15 Geo. 2. c. 28. Sec post, s. 82. 


(1 1) But sec the case of Sir S. Lovcl, 1 Sulk. 85. 


t Sect. 



Ch. 2. 


OF HIGH TREASON. 




t Sect. 67. It has also been resolved^ that an ihstrnment on Rowland 
which there is the outline only of the profile on the current coin, Hidgeiay’s 
and no marginal letters, is a puncheon within the meaning of this Crowi/uw 
art; although such an instriiineiit may be used for other pur- SEUii. iM.* 
poses, as making seals, buttons, medals, and other things of the 
like nature; for it is sufKciently complete to make au old shil- 
ling or a base shilling current. 

+ Sect. 08. 8 & y Will. 3, c. 20. s. 1. it is further enacted. To make or 

Thai no smith, engraver, foumler, or other person whatsoever 
“ (otli(*r than and except the persons employed in the mint, &c. for graving 
See.) shall knowingly make or mend, or begin or proceed to money round 
make or mend, or assist in the making or mending of any edger 
or edging tool, instrument, or engine, not of common use in coin, is men 
any trade, but contrived for marking of money round the edges tkeason. 
with letters, grainings, or other marks or figures resembling 
those on the edges of money coined in his majesty’s mint ; nor 
any press for coinage 5 nor any cutting engine for cutting round 
blanks, by force of a screw, out of flatted bars of gold, silver, 
or oilier metal ; on pain that every such offender or offenders, 
their counsellors, procurers, aiders, and abettors, shall be 
^'guilty of men treason.’’ litit no attainder under this act 
shall work any corruption of blood, or loss of dower. — And by 
7 Ann, c. 0.5. s. 2. The prosecution for making or mending, or 
hoginning or (iroceoding to make or mend any coining tool or 
instrument herein prohibited, or by marking of money round 
the edges with letters or grainings, may be commenced at any 
“ lime within sijc 7nonth$ after such offence committed.” 

i' Sect. fiy. It has been determined by a majority of the judges, Case of John 
that a press of the same sort as that which is used in the mint for hosier’s 
coinage, and proper to be made use of for coining guineas, shii- ^^4.30 
lings, and louis-(fors, or any other less pieces, but not large ' ^ 
enough for coining crowns or half-crowns, and which is proper to 
b(‘ made use of for making medals, dial-plates for watches, but- 
tons, and several other things, and is like those presses in many 
tradesmen’s shops for the purpose of making watch keys, watch 
chains, cane heads, &,c. is not a tool or instrument the making or 
mending of which wull amount to high treason, if it clearly 
appear that the person in whose custody it is found intended to 
make use of it only in coining louis-cTors, and not any of the cur- 
rent coin of this kingdom, 

t Sect. 70. Jiy 8 & 9 W^ill. 3. c. 26. s. 6. No smith, engraver, To hide, con- 
founder, or other person or persons whatsoever (other than and oi have in 
except the persons employed in the mint, and for the use and coining lolur 
service of the mint, or persons lawfully authorised by the com- iniirumcut b 
** rnissioners of the treasury, or lord high treasurer for the time thea- 
being), shall knowingly buy or sell, hide or conceal, or, without 
lawful authority, or sufficient excuse for that purpose, know- 
ingly have in his, her, or their house, custody, or possession, 

“ any such puncheon, coimter-pimchcou, matrix, stamp, dye, 

'' edger, cutting engine, or other tool or instrument before meii- 
tioned, on pain that any such offender or offenders, their coun- 

“ sellors. 
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(«) Ante, 
sect. 63. 

(h) Hex V. 
nard, 9 Bl. Ilej). 
807, 


Rex V, Lennard, 
3 Bl llcp. 809. 


The case of John 
Bell, Foster’s 
Crown Law, 

3 Edit. p. 430. 


Case of John 
Bell, Fojjter’s 
Crown Law, 
3 Edit. 430. 


Rex i’. Sutton, 
3 Srra. 1074v 
B. K. n. 370. 


To convey any 
tool or iubtru- 
ment out oi ilic 
king’s mint, 
which is there 
used for the pijr- 
pose of coihiiig, 

is IltGII TllEA* 
SON. 


'' sellors, procurers, aiders, and abettors, shall be adjudged guilty 
" of HIGH TREASON.” Blit no attainder under this act shall 
work any corruption of blood, or loss of dower; and the prosecu- 
tion must be commenced within three months after such oflence 
committed. 

t Scct.TX, It is observable, that the words ** pattern ^ and 
“ ?nou/(F are expressly mentioned among the articles eiiumerated 
in the first section of this act (a), but that they arc omitted in this 
clause of it. It has, however, been determined (/>>), that a person 
may be indicted under this clause of the act for having feloniously 
and traitorously in his custody and possession a mould made of 
lead, on which is made and impressed the figure of the current 
coin ; for that a mould is comprised under the general words of 
this clause, ** other tool or instrument;” and therefore having the 
custody thereof without lawful autliority or excuse, will amount 
to the crime of niGii treason. 

f Sect, TO.. It has also been determined, that as a mould is ex- 
pressly mcnlioned by name in the first clause of the statute, with 
respect to the making or mending, an indictmont for having tluj 
possession of a mould is good, without averring it to be a tool 
or instrument” within this clause of the act. 

f Sect. 73. It has also been determined, that ** a press for 
coinage” being mentioned among the tools and instruments 
enumerated in the first clause of the statute, is also within this 
clause of the statute other tool or iiislnuncnl.” 

f Sect. 74. It has also l)ecn determined, that if a press of llie 
same sort as those used in the mint, and proper to be made use 
of ill coining guineas, shillings, and louis-cTors, or oilier less 
pieces, but not large enough for coining crowns or half-crowns, 
be found in the possession of a person, his iiiteiidiiig to make use 
of it only in coining louis-d'ors, and not the current coin of the 
kingdom, is “ :: sullicicnt excuse” i or his having such a press in 
his custody. 

i' Sect. 75. It is said, that it is the intent with which the person 
has these instruments in his custody hat creates the o[l'cnce, ami 
therefore it has bee?) detei mined, that a person having in his pos- 
session two iron .stamps, with intent to impress the .‘^eeptres on 
sixpenecs, and to colour and pass them oft’ fin* ha! ^-guineas, is 
imliei.ible as a inisdeineanor at common law. 

t Sect. 7fi. By 8 8c 9 Will. 3. c. 2(5. s. 2. If any person or 
persons w'hatsoever shall, without law'ful authority for that pur- 
pose, willingly or knowingly convey, or assist in convoying out 
** of his majesty's mint, any puncheon, connter-punclieon, matrix, 

** d\c, stamp, tdger, cutting engine, press, or other tool, engine, 

" or instrument, used for or about the coining of monies there, 

“ or any useful parts of such tools or instruments, the said person 
and persons so offending, their counsellors, procurers, aiders, 

** or ahettors, as also all and every person and persons knowingly 
reet iving, hiding, or concealing the same, shall be adjudged 
guihv of HIGH TREASON*” But no attainder under this act 

sliall 
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shall work corruption of blood or loss of dower : add the prose- 
cution must be cuiuineiiced within three months after the oftence 
coiniuitted. 

t Sect, 77. Hy 8 8c y Will. 3. c. 20. s. 3. If any person or Tomrk the 
persons (other than the persons employed in his majesty’s 
“ mint or mints, or such as have authority from the conimis- oian/couX^^^ 
sioners of the treasury, or the lord high treasurer for the time frit coin, with 
“ being), shall mark on the edges any the current coin of this 
“ kingdom ; or if any person or persons whatsoever shall mark treason. 
“ on the edges of any of the diminished coin of this kingdom, or 
any counterfeit coin resembling the coin of this kingdom, with 
“ letters or grainings, or other marks or figures like unto those * 
on the edges of money coined in his majesty’s mint, every such 
“ ofteiider, his counsellors, procurers, aiders^ and abettors, shall 
“ be adjudged guilty of inoii theason.” But no attainder shall 
work corruption of blood or loss of dower; and the prosecution 
must be commenced within three months after the olfence com- 
mitted. 


t Sect, 78. By 8 8c 9 Will. 3. c. CG. s. 4. If any person or To colour, giki, 
“ p( rsons whatsoever shall colour, gild, or case over with gold 
“ or silver, or with any wash or materials producing the colour of i„akc it roKciu- 
gold or silver, any coin resembling any the current coin of this ble Mio current 
“ kingdom, or any round blanks of base ni(‘lal, or of coarse gold 
** or coarse silver, of a fit size and figme to b(‘ coined into 
counti'rfeit nulled money, resembling any the gold or sil\er 
“ coin of this kingdom; or if any person or persons shall gild 
over any silver blanks of a lit size and iigiire to be coined into 
“ pieces resembling the current gold coin of this kingdom, all 
“ and every sucli person and j)ersons so olfending, their conn- 
“ St Hors, procurers, aiders, and abettors, sliall be guilty of tn(;ii 
rn EASON.’’ Hut no attainder for this offi‘nee shall work cor- 
ruption of blood, t)r loss of dower; ami the prosecution must be 
coinnu'uced within three months after the offence coJiiinitted. 


‘f Seri, 7i). It has been resolved, th:it if the colour of silver be R<’x t-. Laev ;»mt 
produced by melting a small portion of gootl silvtr with a large 
portion of base metal, and throw ing it, after it has been cut into lu)!^ 
round blanks, into Offini Joriis, and thereby draw ing to the sur- 
face whatever silver there is in the composition, and making it 
assume tlic colour and appearanc e of real silver, is “ a colouring 


with u wash and mater ials’‘ 


within the meaning of the statute. 


+ Sect. 80. It seems also that a count on this clause of the Hams ami 
statute, and a count on the statute 25 Edw. 3. c. 2. (n) ought not CrT’ 

to be introduced into the same indictment. Law, 

(«) AiJle, J». 54. 

+ Sect. 81. It is said, that the money thus counterfeited must 5nac, Abr. i^9. 
resemble the true and law'ful coin; but it has been dctei mined, i Hale, i8k 
that a countcifeit shilling or sixpence, although they are quite 
smooth ( 12), and no impression of any sort or kind discernible upon 

the 


(ly) Wlietlicr the counterfeit resembles the cur- 
rent coin, is, it i.s H|)]H*eiioiuie(l, a question of fuel. 
At tlic time of the above decibiunj tlic circulating 


silver coin, from long wear, hud. In many instances, 
ciilircly lost all traces of the original impression, so 
that a round silver blank did then resemble the 

current 
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(ft) Welch's 
Case, Cases 
Cro. J^aw, ‘JDJ. 

To alter a a/o/- 
liiig or a six- 
pence, whether 
legal or counter- 
fcUcdi with in- 
tent to make the 
shilling resemble 
a guinea, or the 
sixpence a half- 
guinea, is II I on 
TllKASON. 


To alter a half- 
penny or 
tVififf, will) in- 
tent to make 
the halfpenny 
pass for a bhil- 
linir^ or the 
farthing pa.ss for 
a shj)entr, is 

men TU EASON. 


1 Hale, ‘22.5. 
228, 229. 817. 
Sinn. 21. 

S. P. C. 8. 
Pobler, 227. 


1 Hale, 228, 
226. 317. 

3 H. 7. 10. 
S, P. C. 3. 

3 Inst. 18. 
Sum. 12. 


tjhe surface of them, are sufficiently resembling the silver coin of 
this kingdom to make the otfender guilty within the meaning of 
the act (h). 

t Sect. 82. By the 15 Geo. 2. c. 28. If any person whatso- 
** ever shall wash, gild, or colour, any of the lawful silver coin 
called a skilling or a sixpence, or any counterfeit or false shilling 
** or sixpence ; or add to or alter the impression, or any part of 
“ the iinpression, of either side of such lawful or counterfeit shil- 
ling or sixpence, with intent to make such shilling resemble or 
look like or pass for a piece of law ful gold coin called a guinea , 
** or with intent to make such sixpence resemble or look like or 
pass for a piece of lawful gold coin called a half-guinea, the 
“ person or persons so offending in any of the matters afore- 
" said, their counsellors, aiders, abettors, and procurers, shall be 
adjudged to be guilty of high tkeason.’^ But the blood of 
the heirs of such offenders Shall not be thereby corrupted, nor 
shall his wife thereby forfeit or lose her dower. 

f Sect. 8J. By 15 Geo. 2. c. 28. s. 1. If any person wliat- 
** soever shall file, or any wise alter, wash, or colour any of the 
brass monies called liaf-pemnes or farthings, or atld to or alter 
** the im[)ression or any part of the impression of cither side of 
an halfpenny or farthing, with intent to make an halfpenny re- 
scmble or look like or pass for a law ful shilling ; or with intent 
to make a farthing resemble or look like or pass for a lawful 
sixpence ; the person or persons so offending in any of the 
matters aforesaid, their counsellors, aiders, abettors, and pro- 
carers, .shall be adjudged guilty of iiHiH treason.’^ But the 
blood of the heirs of such offenders shall not be thereby cor- 
rupted, nor shall his wife thereby forfeit or lose her dower. 

Sect, 84. As to the second branch, concerning the bringing 
false money into the realm, the following particulars are ob- 
servable. 

SerL 85. Jmrst, That the moncj ^.o brought must be counter- 
feited according to the similitude of l:)ngiish money. But by 
I 2 Phil. & Mar. c. 1 1 . it is made high treason " to bring into 
'‘the realm moiie> counlorfcjted urding to the similitude of 
" foreign coin cunc;.t here, to the intent to nu rchaiidi/e tlicre- 
“ with:*' 

Serf . Bfi. Secondly, That it must be brought Ey one who 
knows it to be false. 

Sect. 87. Thirdly, That it must be brought from a foreign 
uaiion, and not from Ireland or other place subject to the crown of 
England; for though to some purposes they be distinct from tlie 
realm of England, and consequently moiujy brought from thence 
may, within the letter of the statute, be said to be Brouglit into 

the 


current silver coin. Hut is ap|)rehcri<le<l, tliat in 20.) when* niarkini; a liamnicrcil piece of gold, not 

the present Alale of tiu' ilver coinage, when, upon ronwl. with (he iiiipres.sioii of a hidf-giiiiica, was 

nil the coin, the mint itnpa i-sioris arc tlistinct and Iichl not to he treason, because the olIiMice was not 

^har{), a round blank couiti 'eit he said to resemble complete, (hat is, (he likeness was not completed, 

the current coin. See itisc Varley’s case {ante, p. Sec (he case of P. and J. WcIaIi, (1 E. P. C. 10*1.) 
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the realm, yet inasmuch us the counterfeiting is punishable there 
by the laws of our king, as much as in England, the bringing 
money from such places has been constiacd to be no more within 
the act than if they were actually in England. 

Sect. 88. Fourthly, That the bare uttering of such money 
here, by one who brought it not over, is not within this branch. 
But by force of an ancient statute, if false money be found in the 
hands of a suspicious person, he may be arrested till he have 
found his warrant. 

Sect. Sfj. Fii'TiiLY, That it is not necessary that such false 
money be actually paid away or merchandized withal, for the 
words are, to merchandize or make payment,” &c. which only 
import an intenlion to do so, and are fully satisfied whether the 
act intended be performed or not. But quccre, because both 
Vtike{a) and llaletj)) seem to hold otherwise. However it is 
clear, that bringing over money coiiiilcrfeited according to the 
similitude of foreign coin is treason within 1 & 2 Phil. 8c Mar. 
c. 1 1. 

Seel. 00. Also in the said statute of 25 Edw. 3. c. 2. there is 
this clause, And because that many other like cases of treason 
may happen in lime to come which a man cannot think nor 
ileclare at this present lime, it is accorded, that if any other 
'' case of supposed treason, which is not above specified, doth 
“ happen before any justices, the justices shall tarry w ithout any 
going to Judgment of the treason, till the cause be shewed and 
“ dc'clurcd before the king and his parliament, whether it ought 
to be judged Ireason or other felony.” 

Serf. 91* By virtue of this clause, many offences which are not 
high treason within this statute, as the murder of an ambassador, 
?vc. were declared by the parliament to be high treason. But 
these and all other such like decle'alions arc made void by 
1 Mary, c. I. Ami it seems that the parliament have no sucli 
power at this day by virtue of the said clause, innsmiicli as the 
said statute of 1 Mary expressly enacts, That no offence shall 
“ be deemed high treason, but oidy such as is declared and ex- 
“ piessed to be so by 25 lulw. ‘1.” and takes no notice of the said 
claus<j relating to the j)arlianient. 

And now we arc come to offences which, besidcis those already 
mentioned respecting Tuiii coin, have been made iiioii trka- 
SON since the said statute of 1 Mary, viz. 

I. Offences in upholding or favouring the j) 0 WT'r of the pope. 
— II. Offences against the Protestant succession. — III. Offences 
of corresponding with rebels or enemies. 

I. Offences in upholding or favouring the pow er of the pope 
seem reducible to the following heads: First, Extolling the 
pope’s power. Sf.conoly, Putting in ure l^opish bulls. 
Thirdly. Perverting others, or being perverted to Popery. 
Fourthly, Receiving Popish orders or education in Popish 

seminaries. 


TL Troas. 10. 
D.iU. 89. f. 2^5. 


Sum. 21. 

3 In&t. 18. c. 18. 
s. 4. 


Sum. 21. 


(u) 3 Inst. 18. 
(/.) 1 Halo, 229. 


1 Halo, 308. 
,» In^i. 8. 

12 Co. !(?. 
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1 o maintain by 
advice, writing, 
or speaking, the 
authority of tlic 
see of Jloino, is 

moil TREA- 
SON. j Hall', 

33 1,. m Prill. 
P. L. 1 14. 


Dyer, 282. 
Jenk. Cent. 4. 
f. 29. 

9 Co. 59. 

7 Co. I. 

2 Kcb. 502. 


Two of the 


jiidgos dissonl- 
cd from this 
opinion, Sav. 


4(i. 


'lo put in lire 
any bull or in- 
strumoni of 
absolution, is 
inis[)risioii of 
TREASON. 

Prill. P. L. 144. 


To be recon- 
ciled, or to en- 
deavour lo re- 
concile others 


scniiii«*iries, and not submitting, 8cc. Fiitiily, Refusing a 
second tender of tlie outlis. 

And First, The offence of extolling the pope’s power. 

SecL 92. By 5 Eliz. c. 1. s. 2, 10. it is enacted, “ That if any 
person within the (jueeii’s dominions shall by writing, cypher- 
ing, j)rinting, preaching, or teaching, deed or act, advisedly and 
wittkigly hold or stand with to extol, set forth, maintain, or 
defend the authority, jurisdiction, or power of the bishop of 
Rome, or of his see, heretofore clainu'd in this realm, or by any 
speech, open deed or act, advisedly or wittingly attrihnte any 
such authority or pre-eminence lo the see of Home, he shall be 
“ guilty of i\ prtanunire by the first offence, and of iiion tuka- 
SON by the second ; but wdthont con iiption of blood or loss of 
dower.” 

Sect. 9‘3. It has been holden, That he who, knowing the 
effect of a Look written beyond sea, brings it over and secretly 
sells it ; and also. That he who, by report hearing the contents 
thcreofj commends it; and also. That lie who, knowing its con- 
tents, secretly conveys it lo a friend, with an intent lo p(*rv(Tt 
him, is in danger of the statute : and it has been resolved, That 
lu^ who, having read the book, doc\s afterwards, in discoursing of 
it, allow it lo be good ; and also, That whoever writes or [irinls 
such a book, and aftiir publishes it, is clearly guilty : but it is 
said, That he who, having heard of the eunleuts, barely buys and 
reads the book, is not within the statute. 

See/. 9 1- It has also been holden, That if one who is con- 
victed and condemned for an oflence of this nature, being after- 
wards demanded by I lie judges, whellu'r he be still of the same 
opinion ? answer that he is, he is guilty of high treason, as having 
ad\isedly maintained the pope’s power a second lime. 

Sf.condt.y, The offence of putiiug in me a Popish bull. 

Sect, 9o. liy 13 Eli/, c. 2. s, 2, 3. If any within the queen’s 
dmniiiioiis shall put in me any bull or instrument of absolution 
** or reconciliation obtained from the see of Rome, or shall take 
upon him by colour thereof lo absolve or reconcile any person, 
or to grant or promise any absolution or recom iliation, or shall 
“ willingly receive any such absolution or reconLiliation, or shall 
obtii'.n from the see of Rome any bull or writing whatsoever, 
or publish, or any ways put the same in lire, he is guilty of 
“ high treason. And by s. 4. accessaries after the offence incur 

a pmtnunire. And by s. 5, (>. Those who within six Aveek.s 

disclose not an offer of such bulls, &c. to some privy counsel- 
lor, &c. are guilty of a misprision of treason.” 

Tic 111 1 ) 1 . V, ’Jlie ofi’eiice of perverting others, or being per- 
^*‘J ted to Popery. 

Si’Ct. 9fi. By 23 Eliz. c. I. s. 2. & 3 Jac. 1. c. 4. s. 22, 23. 

it ih ( nacted, “ That if any one shall |)retend to have power, or 

shad \ty any ways or means put iu practice to withdraw a sub- 

‘'jeet 
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ject from liis natural obedience to the king, or to withdraw to the soo of 
them for that intent to the Romish religion^ or to move to pro- Home, is uion 
mise any obedience to any foreign power, or to do any overt { 
act to that intent, or to reconeiJe one to th(3 see of Home; and 3:>8. 

‘‘ if any jterson shall by any means be willingly withdrawn, or it Mod. 56. 
promise obedience as aforesaid ; he is guilty of fiioii tkkason.” ^ Bolton 

Mich. i2() G. a. form of indiclincnl, Cro. Cir. 573. 

Sect. 97. Rut by Jac. 1. e. 4. If any person who is*recon- Cawlcy, 187. 
ciled to the see (f Home beyond the seas, n turn into the realm 
and submit himself, &e. and take the oaths within six days 
after his return, he is excused.*^ 

Sect. 9H. It scemeth that the bare pretending to such a power, The case of 
without any farther act in endeavouring to persuade persons from Gampion the 
their allegiance, or the bare endeavouring so to persuade them, 
without any pretence of such a power, is high treason within 
these acts. 


Fourthly, The offence of receiving Popish orders or educa- 
tion, 8cc. 

Sect. 99. Ry 27 Eliz. c. 2. s. 3. If any ecclesiastic born in Popish pm^ts 
tlie (jueeirs dominions, and ordained or professed by Popish takini; flu* 

** authority, shall remain in the queen\s dominions, or come from 
beyond sea, and tioi submit to some bishop or justice of peace sf).v. 
within thrcf' days, and take the oaths, tkc. he shall be guilty of 33(i,337. 
JIIGII TREASON.’^ 


Sect. 100. Ry 27 Kliz. c. 2. s. lo. If any subject, not being 
“ ail ecch'siaslic, shall not return from a Popish seminary witliiu 
six months after a proclamation to that purpose in London, and 
submit, &c. w'ilbin two days, he shall be guilty of HKai trea- 
SON' wdiencverlie shall otherwise return.’^ 


Sect. 101. Ry 27 Eliz. c, 2, s. 13. If any subject shall know 
that any such priest is wdtliin the realm, and not discover him 
to some justice of peace, &c. within twelve days, he shall be 
lined and imprisoned at the quccirs w ill ; and if any justice of 
peace, &c. to whom such matter shall be discovered, shall not 
give iiiforinatiou to some of the privy council, &c. within 
twenty-eight days, he shall forfeit Iw^o hundred marks.’’ 

Ill the construction of this statute it hath been resolved. 


Sect, 102. First, That in an iiuliclnicnt grounded on this sta- Southwell’s 
tiitc against a priest remaining here beyond the lime limited by Case, Pop. 49. 
the statute, it must be alleged, that he was born in the realm, 

&c. and also that he w^as ordained, 8cc. by authority challenged 
or pretended from the nee of Home, but that there is no need to 
shew in what place in particular he was born, or whether he were 
ordained within the realm, or beyond the sea. 

Sect. 103. Secondly, That one in Popish orders, being in a Rex. v. O’Cul- 
ship ill order to go to Ireland, and driven by a storm into hn, Ray, 377» 
Fnglandf and immediately apprehended, is not guilty of high 

treason 
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Persons slicing 
or hearing 
priralc mass, and 
refusint; the 
oatlis, of 

TRE.<\SON. 

Vide infra, 
C.19. 

See 1 W. Si. M. 

c. 8. 


Every person 
wlio ^llall be 
reconciled to, 
or hold comiim- 
iiication with 
the see of 
Koine, or who 
.shall profess 
Popery, or 
marry a Papist, 
is excluded from 
ascending tiik 

THRONE of 

Great Britain; 
and THE scEr- 
THE shall, ill 
such case, pass 
into the hands 
of the next 
Vratestant suc- 
cessor. 


The crown of 
England limited 
to tile Prates^ 
tant successetrs of 
Sophia, the. 
daughter of 
James the First, 
after the death 
of KING WlL- 
LiAiM and 
QUEEN Anne. 


MalicioiLsly, 
advisedly, and 
directly to at- 


treason within this act ; for his design of going to Ireland was 
prevented, et nil ejficil conatas, 7im serjuafur ejfectns, and he was 
forced into England by the act of God, anti against his will ; 
neither can he be said to remain here within the intent of the 
statute, because he was compelled to it by reason of the pro- 
secution. 

Fiithly, The offence of refusing a second tender of the 
oaths. 

ISect, 104. By 5 Kliz. c. 1. s. 11, 12. & 20. “If any person 
“ who shall have a charge, cure, or office in llic cliurt'li, or an 
“ office or ministry in an ecclesiastical court, or if any person 
“ who shall wilfully refuse to observe the riles of the cliurch t)l‘ 
England, after having been admonished by the ordinary, &c. 
“ or that shall say or hear private mass, &c. shall rcfu.se a second 
“ tender of the oatlis, he shall be guilty of high treason, but 
without corruption of blood.’' 

II. Offences against the Vroteslnnt Succession, 

+ Sect. 10.5. By titp; Bili. of Rights, the I Will. & Mary, 
st. 2. c. 2. S.9* it is recited. That it had been found by experi- 
ence inconsistent with the safety and welfare of this Vrolesianl 
kingdom to be governed by a Popish prince, or by any ki N c; or 
QUEKN marrying a Papist; and enacted, “That all and every 
“ person and persons that is, are, or shall be reconciled to, or 
“ shall hold communion with the sec or cliurch of Rome, or sliall 
“ profess the Popish religion, or sliall marry a Papist, sliall be* 
“ excluded, and be for ever incapable to inherit, possess, or enjoy 
“ THE CROWN and government of this realm and Ireland, and 
“ the dominions thereunto belonging, or any part of llie same ; 
“ jind in all and every such case or cases, the people of lliese 
“ realms shall be and arc hereby absolved of their allegiance ; 
“ and the said crown and government shall, from time to time, 
“ descend to and bo enjoyed by such person or persons, being 
“ Profesfants, as should have inherited uid enjoyed the same, in 
“ case the person or persons so recoiiciliMl, holding communion, 
“ or professing or marrying as aioicsaid, were naturally dead.” 

t Sect. lOG. By the act of sevtlExMi.nt, the 12 Sc IG Will. 
3. c. 2. the princess So/jhia, clectrcss and dnche.«s dowager of 
Hanover, daughter of Elizabeth, late queen of llohemia, wlio was 
daughter of kino James the first, is declared to be^iex: in suc- 
cession in the Protestant line to the crown of Great Britain, after 
death of his MaJe^tj/ and the princess Anne of Denmark, without 
issue. “ Provided always, that all and every person and 
persons who shall or may take or inherit the said crown by 
“ virtue of the limitation of this present act, and is, are or sliall 
“ be reconciled to or hold communion with the sec or church of 
“ Rome, or shall profess the Popish religion, or shall marry a 
“ Papist, shall be subject to such incapacities as in the said Bill 
OF Rights are provided, enacted, and established.” 

Sect, 107 . By 1 Ann- st. 2- c. 17. s. 3. “If any person or 
“ persons shall endeavour to deprive or hinder any person who 

“ shall 
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shall be the next in succession to the crown for the time tempt, by overt 
being, according to the limitations of the Act oi* Settle- 
MENT, and according to the JIill oe Rights, from succeeding 
“ to the imperial crown of this realm, anti the dominion and ter- hii^h ireabon. 

“ ritories thereto belonging, according to the limitations in the 
two before-mentioned acts, and the same maliciously, advisedly, 
and directly shall attempt by an overt act or deed, every such 
oftence shall be adjudged high treason.” t 

Sect. 108. By G Ann. c. 7. s. 7. If any person or persons To nv.uutain or 
shall maliciously, advisedly, and directly, by writing or printing, 
maintain and allirni that the king that now is, is not the law- h/k kino is 
“ ful and rightful king of these realms, or that the pretenoed »<‘t rightful 
prince of \\’ales, or any other person or persons, hath or have 
any right or title to the same, otherwise than arconling to the laimot limit the 
^MiiLL OE Huarrs, and the Act or Settlement, and the ^icseciit of iiu- 
“ Act of Union; or that tlui kings or queens of this realm, 

“ with and by the authority of parliament, are not able to make See (he case of 
laws and statutes of sufficient force and validity to limit and J. Matthews, 

** bind the crow n, and the descent, limitation, inherilance, and 
government thereof, any such person or persons shall be guilty Sep. i7h>.* 
of HIGH treason (^/).” W 

that directly to 

aflTirm tlic same by preacbhig, teaching, or advised speaking, is a pruinuuirc. 


Sect. 109 . By 13 Will. 3. c. 3. If any of the subjects of the To hold any 
crown of Kiarlinnl shall, within this n^alm or w ithout, hold, cn- 
“ tertam, or keep any mtolligt^nrc or correspondence m person, irNnKR,orany 
“ or by letters, messages, or otherwise, with the Pretender, or either of his 
or with any person or persons employed by him, knowing such . 

persons to bt? so employed; or shall, I)y bill of exchange, or {doy^M^y^ 
otherwise, remit or pay any sum or sums of money for the use or them, is mo 11 
or service of the said Pretender, knowing such money to be 
for such use or service; such person so offending shall be 
guilty of high treason.” 


f Sect. 110. By 17Geo. (2. c. 39. the statute of 13 Will, 3, 
c. 3. is extended to the. eldest or any other son or sons of the 
said Pretender, or to any or either of tlnuii; and if the eld- 
est, or any other son or sons of the said Pretender (1) shall 
land or attemjit to land, or shall be found in Great Britain or 
Ireland, or any of the dominions or territories belonging to the 
crown of Great Britain, or shall be found on board any ship, 
vessel, or boat, being so on board with intent to land in Great 
Brilahi or Ireland, or any of the dominions or territories afore- 

said 


If any or chher 
of tlu! sons (if 
Till'. I’ltEfLND- 
TR bhull land, 
or altcriijit to 
land in Great 
Jiritain or Ire- 
Umdf or any the 
dominions 
tluTCof, they 
stand attainted 
of HIGH TRl'A- 


(1) James the Second married a I'.rlncess of the 
House of Modetuif and died at St. Gerituum on the 
17th September, 1707, leaving one sou Jams 
Francis, the pretended Prince of Wales here al- 
luded to, James Francis married Maria Clementina 
Sahiesky, grand-daughter to the king of Poland, and 
died ill the year 1765, leaving two sons, viz. 
Charl£s Fsdu'ard Lewis Casimir Stuart, created Duke 
O f Albany, and Henry Benedict Stuart, created 


Cardinal of York. Tlic Count married a 
princess of SUdberff, in Germany, and dii'd at 
Home on the 31st December, 1788, leaving only 
a natural daughter, created Duchess of Albany. 
The Cardinal was born at Home on the 6th March, 
172.5, and died at the same place, 1805, without 
issue. By his dcaili the furaily of Stuart became 
extinct. 
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** said, lie and they respectively shall, by this act, be adjudged 
“ attainted of nunc tkeason.” 


III. Ojfeiue of Corresponding icilli Iti’ht’k 01- Enemies. 


If any ofliccr or 
soldier 

either abroad or 
at sea, holt! cor- 
rc.spomh‘na* 
witJi a rehti or 
enemy, he is 
guilty of iiioti 
TRFAhON. 

1 Hale, JJI). 

(tf) Sed qu. if 
this statute Is 
not c\pired. 

All crimes and 
olb nccs that 
are high 
TUCASON by 
the laws of 
England, and 
no other, shall 
be HIGH 
TUKASON ill 

Scotland. 


i" Sect. 11 J. Jly *2 & 3 Ann. c. 20, if any officer or soldier 
in his majesty’s army shall, either ii])on land out of Eng/aml, 
or upon sea, Jiold corn‘spondence with any nffiel or enemy, or 
giv^ them advice or intelligence either by letters, messagi^s, 
signs, or tokens, or any manner of way whatsoever, or shall 
treat with such rebels or enemies, or enter into any condition 
with them, without the king’s licence, or licence of the general, 
lieutenant-general, or chief commander, every person so of- 
“ fending, shall be adjudged guilty of high tkkason.” (f/) 

Sect, 115. Notk, liy 7 Ann. c. 21. s. 1, it is enacted, That 
“ such crimes and offences which are iiK ii tukasom, or mis- 
prision of high treason, within England^ shall bi^ constiued, 
“ adjudged, ami taken to be high treason and misprision of high 
treason within Scotland, and that no crimi's or offences shall 
be high treason or misprision of liigh treason w ithin Scotland, 
but those that are high treason or misprision of liigh treason in 
** England; and that the crown may issue out commissions of 
ot/cr and terminer in Scotland, under the seal of (iKKAT liin- 
TAIN, to such persons as the king shall think lit, and that three 
lords of the justiciaiy be in the said commission of ot/cr and 
terminer, whereof one to be of the (/aoram, to enqniri^ of, hear, 
and determine such high treason and misprision of high Irea- 
son ill such manner as is used in Knglano.” 


CHAP. III. 

OFFEXCPS AGAINST THE KING. 

Offences iiioie immediately affecting Tin: King are, Fiusr, 
against the bullion. Skcomily, against the coin. Thirdly, 
against the privy coiiiieii. FoliMITLy, serving a foreign prince. 
FifTHLV, injuring the king’s armour. 

1 . OtJ cnees against Bullion- 

Tlie law' respecting bullion is applicable to the iVdlow iig mat- 
ters: 1. TJegulatioiis respecting articles maiiufactureil fr< m bul- 
lion. 2. The exportation of bullion. 3. The sale of bullion. 
4. The having bullion in possession without being able to ac- 
cimut for that possession. 5. Counterfeiting bullion. As to 
the lirst point ; as to the several law's relative to the manufactur- 
ing of articles from bullion, Hawkins has been wholly silent. 
We therefore subjoin from Mr. East’s Pleas of the Crown, 
Vol. 1, p. 188, the regulations upon this point. “ By the sta- 
tute 28 Ed. 1. s. 3. c. 20: * No goldsmith shall make any ves- 
sel, jew » I, or any other thing of gold or silver, except it be of 
good and true allay oz. gold, not worse than the touch of 

Paris 
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Paris and silver of sterling allay or better : And th^t the latter 
should be assayed by the wardens of the Goldsmiths’ Com- 
pany, and marked with the I^copard’s Head; and any such 
made otherwise may be seized; and if he be attainted of the 
fact, he shall be punished by imprisonment and ransom at the 
king’s pleasure/ The standard of sterling was, that one 
pound of sterling gold contained 23 carats, 3 grains and a half 
of line gold, and half a grain of copper alloy, making together 
24 carats of Troy weight. But for many years past, the stand- 
ard has been fixed at 22 carats of fine gold and two carats of 
copper. And by the same standard, every pound weight of 
sterling silver must contain 10 oz. 2 penny-weights of fine silver, 
and 18 penny-weights of copper alloy, making together twelve 
ounces. And by the statute of 17 Ed. 4. c. 1. it is provided. 
That no goldsmith shall sell any gold under the fineness of 1 8 
carats^ nor silver undfiNthe allay of sterling. By statute 4 Hen. 7. 
c. 2. all silver fined or parted, shall be made so fine that it may 
bear 12 penny-weights of allay in a pound weight, and yet be 
as good or better than sterling. By statute 18 Eliz. c. 1.5. gold- 
smiths’ wares arc required to be not less in fineness than 22 
carats of gold, nor of silver less than 1 1 ounces 2 penny- 
weights. JJy statute 8 Wm. 3. c. 8. after the 25th March, 
1697, no person shall work or make any manufacture of silver 
less in fineness than 1 1 ounces and 10 penny-weights of fine sil- 
ver ill every poiuul Troy; nor put to sale, exchange, or sell any 
such, made after that time, (unless it be silver wire or such small 
things as are not capable of receiving a mark,) until such time 
as the same shall be marked as therein described. And if the 
wardens and masters of the said mystery, mark any plate for 
good contrary to the act, they shall also forfeit the value of the 
plate so deceitfully marked, to be recovered in the manner pre- 
scribed by the act. By statute of 6 Geo. 1. reciting, that it may 
be requisite for encouraging the several manufactures of wrought 
plate, to continue both the standard of plate of 1 1 ounces 10 
penny-weights, and also the standard of 11 ounces 2 penny- 
weights (see statute 18 Eliz. c, 15.) to the pound Troy, enacts, 
that from the first of June, 1720, all silver vessels of plate, or 
manufactured of silver, shall not be less in fineness than those 
respective standards, each to be marked with distinguishing 
marks; the greater standard with the workman’s mark, the mark 
of the wardens of the Goldsmiths’ Company, and wdth the figure 
of a lion’s head erased, and the figure of the Britannia; and the 
lesser standard w ith the workman’s mark, that of the wardens of 
the Goldsmiths’ Company, and the figure of a lion passant, and 
the figure of a leopard’s head ; and that it shall not be lawful to 
make any manufactures of silver of a coarser allay than above 
specified, under the penalties and forfeitures prescribed, by any 
laws then in force concerning WTOught plate. 

The statute 12 Geo. 2. c. 26. reciting several prior statutes 
for regulating the standards of gold and silver plate, enacts, 
‘‘ That after the 28th day of May, 1739# No goldsmith, silver- 

YOL. I. D ** smith. 
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siKiithi or other person^ making, trading, or dealing in gold or 
silver wares, within England, shall work or make, or cause, 
&c. any gold vessel, plate, or manufacture of gold whatsoever, 
less ill lineiiess than 22 carats of line gold in every pound 
** weight Troy; or any silver vessel, &c. less in iineness than 11 
ounces 2 penny-weights of fine silver in every pound Troy; 
** nor sell, exchange, or expose to sale, or export out of this 
“ kinjjdoni, any gold or silver manufacture, &c. less in fineness 
•• than such respective standards, on forfeiture of £\0 for every 
“ such ofi'ence, one moiety to the king, the other to any in- 
“ former who will sue; and in default of payment, the defend- 
ant shall be committed by the court, in which judgment shall 
“ be given thereon, to the House of Correction for thii county, 
8cc. where convicted, there to be kept to bard labour not ex- 
“ ceeding six months, or until payment,” The act contains ex- 
ceptions of certain small wares, particularly described. Jly s. 3. 
Persons (other than the makers or workers thereof) dealing, 
&c. in gold and silver wares, exporting, selling, or exposing to 
sale the same, worse than the respective standards, who shall, 
within fourteen days after notice of the coarseness thereof, dis- 
cover to the party grieved, or to the master, wardens, or clerk of 
any of the companies of goldsmiths of the place where such 
dealer resides, the name and place of abode of the maker or 
worker thereof, or of the person of whom such dealer really 
bought the same, and shall produce him if living, so that he may 
be prosecuted ; and if such dealer shall give material evidence 
against such person, and the judge before whom the trial is had 
shall, under his hand, on the record certify the same, and also 
that there did not appear any ground to believe that such dealer, 
8cc. was privy to the fraud; or if such dealer shall, on the trial 
of any suit or prosecution against himself concerning the pre- 
mises, prove that he delivered to such maker or worker a suffi- 
cient quantity of standard gold or silver to make the said wares, 
and paid a reasonable price for the fi^shion thereof, or paid the 
maker or worker, or otlier person, a learkct price for standard 
gold or silver of that weight, bijsides a reasonable price for the 
fashion thereof, then such dealer, &c. shall be dischargiKl from 
any penalty or forfeiture to be iiKurred oy this act for exporting, 
selling, or exposing to sale, such coarse gold or silver wares, and 
from any action, suit, or prosecution for the same. Provided 
(s, 4.) that such dealer, &c. need not give material evidence, or 
produce such certificate as aforesaid, in order to indemnify him- 
self from any penalty or forfeiture under this act, unless such trial 
against such maker, worker, or other person, of whom the said 
w'ares were bought, shall be had within four terms after such 
discovery made, nor unless reasonable notice shall be given to 
such dealer, &c, of the time of such trial. 

By s. 5. after 28th May, 1739, No goldsmith, silversmith, or 
other p*jrson whatsoever, making or selling, trading or dealing, 
in gold or silver wares, shall sell, exchange, or expose to sale 
wdtbiii England, any gold or silver manufactures whatsoever 

made 
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made after that time, or export the same out of this kingdom, 
until such manufacture of gold, (being of the standard of 22 
carats of fine gold per pound Troy,) and such manufacture of 
silver, (being of the standard of 1 J ounces 2 penny-weights of 
fine silver per pound Troy,) shall be marked with the mark of the 
worker or maker, which shall be the Jirst letters of his Christian 
and surname, and with the marks of the Goldsmiths’ Company 
in London, viz. the leopard's head, the lion passant, and a distinct 
variable mark or letter to denote the year in which such plate 
shall be made, or with the mark of the worker or maker, and with 
the marks of the assayer at York, Exeter, Bristol, Chester^ ISlor^ 
toich, or Netocastle upon Tyne, or plate (being of the standard 
of 1 1 ounces 10 penny-weights of fine silver per pound Troy,) 
%vith the worker or maker's name as aforesaid, and with these 
marks of the said company, viz. the lion's head erased, the figure 
of a Britannia, and the said mark or letter to denote the year as 
aforesaid, or with the worker or makers mark, and the marks of 
one of the said cities or towns; upon pain of forfeiting *£10, half 
to the crown, and half to any informer who will sue; and for de- 
fault of payment, the offender shall be committed by the court 
in which judgment shall be given thereon, to the House of Cor- 
rection for the county, &c. where convicted, not exceeding six 
months, to hard labour, or until payment be made of the said 
forfeiture. By sect. 6. certain wares, by reason of their thin- 
ness or smallness, are excepted from being marked. By statute 
24 Geo. 3. c. 53. s. 5. (to denote the payment of a certain duty,) 
over and besides the other legal marks, there is required on the 
same manufactures, when sent to be assayed and marked, the 
mark of the king's head; on pain of forfeiting, by s. 8. under the 
like circumstances as arc before mentioned in the former act, 
c£50, to be recovered and disposed of as aforesaid, or, in default 
of payment, to be committed, in like manner to the House of 
Correction, not exceeding one year nor less than six months, or 
until payment; and also forfeiting the gold or silver manufacture 
so sold, exchanged, or exposed to sale without such mark, one 
iiioiely to the crown, the other to any person who will sue, with 
the like exceptions as in the former statute. The statute 
30 Geo. 3. c. 31. repeals the exceptions in the two last men- 
tioned acts as to the silver wares, and enacts others in lieu there- 
of. 

Lastly, by statute 38 Geo. 3. c. Gy. it is enacted, that from 
and after the first day of October, 1798, it shall be lawful 
for any goldsmith or other person, making, trading, or dealing in 
gold wares in Great Britain, to work or make any gold vessel, 
plate, or manufacture of gold whatsoever, of the standard of 18 
carats in every pound weight Troy, and to sell, exchange, or ex- 
pose to sale, or export the same out of the kingdom. By s. 2. 
after the said 1st of October, 179B, no person shall sell, ex- 
change, or expose to sale, or export out of the kingdom, any 
siicii manufacture of gold made after that time until marked with 
a crown, and the figures 18, instead of the mark of the lion pas- 

D 2 sant, 
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saiit/on forfeiture of <£l0; which mark is (by s. 3.) to be affixed 
by the respective Companies of Goldsmiths in London, Edin- 
burgh, IMrniingham, and Sheffield, and by the wardens and as- 
sayers of gold at York, Exeter, JbistoJ, Chester, Norwich, and 
Newcastle upon lync. Ey sect. 4. c. 5. this is not to prevent 
the making, selling, &c. manufactures of gold of the standard of 
(12 carats directed by former laws; but not to authorize assaying, 
or mailcing with the mark used before the act, any gold manu- 
factures of lower standard than 22 carats per pound Troy. 

Hence it appears, that by statute 28 Ed. 1. s. 3, c. 20. all 
gold manufactures were required to be made of good and true 
alloy; that is, not worse than the touch of Paris. By statute of 
17 Ed. 4. c. I. gold was not to bo manufactured under the fine- 
ness of 18 carats in the pound Troy, which was increased to 22 
carats by statute 18 Eliz. c. 15. and so continued by the statute 
of 12 Geo. 2. c. 2(j. s. 1. in respect of all goods manufactured 
after the 28th May, 17»19. But by the statute 3S Geo. 3, c. ()[}, 
s. 1. it was again permitted to be manufactured of the lower 
standard of 18 carats after the 1st of Oct. 1798, 

By statute 12 Geo. 2. c. 26. s. 5. manufactured gold of the 
standard of 22 carats, shall have, 1 . the worker or maker’s mark, 
vk, the first letters of his Christian and surname. 2. The marks 
of the Goldsmiths’ Company in liondon, viz. the leopard’s head, 
the lion passant, and a distinct variable mark or letter to denote 
the year in which it was made: or else it shall have, l.’l'he 
worker or maker’s mark, together with, 2. The marks of the as- 
sayer at York and other places named, i. e. respective!}, accord- 
ing to the parties’ place of residence. By the statute 28 Geo. 3. 
c. 69 . s. 1. manufactured gold of the standard of 18 carats shall 
be marked with a crown and the figures 18, instead of the lion 
passant, to be fixed by the respective companies of goldsmiths 
in London, Edinburgh, Birmingham, and Sheffield, and by the 
wardens and assayers, &e. at York, Er.cter, 8cc. Jly statutes 28 
Ed. 1. s. 3. c, 20. and 17 Ed. 4. c. 1. silver manufactures were 
to be of true sterling allay or better, the value of which has been 
noticed before. By statute 4 Hen. 7- c. 2. the silver was to 
be made fine enough to bear ^2 pCi»uy-weights of allay per 
pound weight. By statute 18 Eliz. c. 5. the standard was set- 
tled at 11 ounces 2 pciiny-w'eights to the pound IVoy. This by 
statute 8 VV. 3. c. 8. was raised to 1 1 ounces 10 penny-weights 
in respect of goods manufactured after the 25th Manli, 1697. 
But the statute 6 Geo. 1. c. 11. s. 41. confirmed by the statute 
12 Geo. 2. c. 26. s. 3. ratified both 'the standards again under 
diitliiguishing marks, the one from the 1st of June, 1720, the 
other from the 1st of October, 1798^ as after-mentioned. Sil- 
ver manufactures of sterling allay were, by the statute 28 Ed. 1 . 
s. 3. c. 20, to be assayed by the wardens of the Goldsmiths’ 
Company, and narked with the leopard’s head. The marks 
were afterwards varied on the change of the standard b^ the sta- 
tute 8 VVm. 3. c. 8. and distinguishing marks given by the sta- 
tuteOGeo. 1, c. 11. s. 41. upon establishing the two different 

standards 
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standards before mentioned. The marks in use since the !2dtli 
May, 1739> are fixed by the statute H Geo. 2. c. 2(). to be for 
manufactured silver of the standard of 1 1 ounces 2 penny- 
weights per pound Troy, the same marks as arc before set by 
the same statute for manufactured gold of 22 carats, and for 
manufactured silver of the standard of 11 ounces 10 penny- 
weights; the worker or maker’s mark as aforesaid, and these 
marks of the Goldsmiths’ Company in London, viz. the lion’s 
head erased, the figure of a Britannia, and a distinct variable 
mark or letter to denote the year in which it was made, or else 
with the worker’s or maker’s mark, and the marks of the assay- 
ers at York, Exeter, 8cc. In addition to the marks above-men- 
tioned, there is another mark, common to both gold and silver 
manufactures of whatever standard; namely, the mark of the 
king’s head; which^ by statute 24 Geo. 3. c. 53. is required in 
all instances where other marks are necessary, to denote the pay- 
ment of a certain duty. 

I’hc principal offences created by these statutes are the making, 
working, putting to sale, exchanging, selling, or exporting any 
gold or silver manufactures .of less fineness than the standards 
respectively fixed at the time by the several acts. Besides the 
particular penalties and forfeitures inflicted on the delinquents 
on default of payment, the commitment to the House of Cor- 
rection, it is to bo remembered that the statute of 28 Ed. 1. 
s. 3. c. 20. is still . in force, (Ilex v* Jackson, Cowper, 297.) 
which subjects them to a discretionary fine and imprisonment: 
and thougii the description of the offence therein is not so large 
as in the subsequent statutes, yet the penalty of it seems virtually 
to be adopted in the latter, by general words of reference to for- 
mer laws. Besides which, 1 conceive that offenders of this de- 
scription, fraudulently fixing public and authentic marks on 
goods of a value inferior to such tokens, are liable to suffer at 
common law upon an indictment for a cheat. 

Joseph Fabian, a working goldsmith, was indicted for falsify- 
ing plate, by putting in too much allay, and then corrupting one 
of the assay master’s servants to help him to the proper marks, 
with which he stamped his plate; and being convicted, was 
fined,i’irK), and adjudged to stand three times in the pillory; 
and was also forejudged of his trade, that he should not use that 
trade again as a master workman. Such a judgment must have 
been at common law. (Fabian’s Case, Kelyng. 39.) 


Exportation of Bullion. 

Sect. 1 . The oflcncc of diminishing the quantity of the bullion of 
the kingdom has always been thought of very ill consequence (^), 
as tending to impoverish the nation, and to embarrass trade (5); ^49/ 

and therefore, wdth an eye to these inconveniences, the statute Hob. 970 , 

17 lulw. 3, c. 15. which was never printed (r), made it felony to ^ 

transport silver, except when wrought into plate, and carried over 66* 

by great men to serve their houses ; and aiterw^ards the exporta- (r) 3 Inst. 92. 
tion thereof was prohibited by many other statutes (d)i 

Sect. 5 Rich. 2. c. 2. 


2 lieu. 4. c. 16. 2 Ilcu. 6. c. 6. 3 lien. 8. c» 1. 
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whatsoever 
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ed, unless first 
marked at Gold* 
smiths Hall, or 
a certificate that 
no part thereof 
was of the silver 
coin or the 
urought plate of 
the kingdom. 
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Sect. 2. But this general restraint being found by experience 
prejudicial to trade, which, by exporting money and bullion to 
one market, may bring back such goods from another as will more 
than make up the loss, it is enacted by 15 Car. 2. c. 7. s. 12. 

That it shall and may be lawful to and for any person or per- 
** sons whatsoever, to export out of any port in England or WalcSj 
" in which there is a customer or collector, or out of the town of 
** Berwick^ all sorts of foreign coin or bullion of gold or silver, 
first making entry thereof at such custom-house respectively, 
without paying any duty, custom, poundage, or fee for the 
** same.’’ 

Sect, 5. But this licence to export having been often abused by 
exporting such silver as, having been coined into English money 
or wrought into plate, was afterwards melted down into the form 
of foreign coin or bullion, it is, in order to prevent this mischief, 
enacted, by the 6 & 7 Will. 3. c. 17. s. 3. " That no person do, 
or shall presume to cast ingots or bars of silver in imitation of 
Spanish bars or ingots of silver, nor to stamp any mark or im- 
** pression upon any ingot or bar in likeness of the Spanish marks 
" or impressions, upon pain that the person herein offending 
shall, for every such offence, forfeit the silver so cast, and also 
** the sum of five hundiied pounds ; one moiety to his majesty 
** and the other to the informer, to be recovered, witli costs of 
** suit, by action of debt, bill, plaint, or information.” 

Sect, 4. By 6 & 7 Will. 3. c. 17. s. 5. ** No goldsmith or other 
person whatsoever shall transport, or cause to be transported, 
** out of this kingdom of England into any parts beyond the seas, 
** any molten silver whatsoever, but such only as shall be marked 
" or stamped at Goldsmiths Hall by the wardens, some or 
one of them, belonging to the said company of goldsmiths, 
which mark or stamp the said wardens are hereby required to 
** provide, and therewith to mark or stamp all such silver as shall 
“ be proved beffne them, or one of them, in such manner as 
is hereinafter mentioned, to be lawful silver; nor unless a cer- 
tificate be first had and obtained uiuIlt the hand of one or more 
of the said wardens, of oath having been made before him or 
** them by the owner or owners of sue!, rnoltm silver, and like- 
** wise by one credible witness, that the same is lawd’id silver, and 
that no part thereof was (before the same was molten) the cur- 
** rent coin of this realm, nor clippings thereof, nor plat( wrought 
'' within this kingdom; which oath the said wardens, or any one 
** of them, are and is hereby required and authorised to adminis- 
tCT ; and likewise to make and grant A oeiitificate thereof 
without fee or reward ; an entry of which certificate shall be 
duly made by the said wardens in a book to be kept for that 
purpose ; and in case any person whatsoever, who shall offer 
“ any molten silver to be marked, as is aforesaid, shall not prove 
by his or her oath, and likewise by the oath of one credible 
" witness, that the silver offered to be marked is lawful silver, 
" and that the same was not, before the melting thereof, the cur- 
rent coin of the kingdom, nor clippings thereof, nor plate 

wrought 
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wrought within the samc^ then, and in every auch case, it shall 
be lawful to and for the said wardens, or any one of them, to 
seize and detain such molten silver so offered to be marked, 
until such time as such oath and proof shall be made as is 
aforesaid. 

Sect. 5, By 0 & 7 Will. 3. c. 17. s. 6. If any person whatso- Molicn .siiy<T 
ever shall ship, or cause to be shipped, or put on board any 
vessel, any molten silver not stamped or marked by the said being 

wardens, or one of them, and without certificate first obtained first stamped, is 
of oath having been made before the said wardens, or one of 
them, of the lawfulness of such silver, in manner as is aforesaid 
(which certificate shall be shewn to some one of the commis- 
sioners of the customs for the time being, before any cocket be 
granted for the exporting such molten silver), in such case it 
sliall and may be lawful to and for any officer or officers of his 
majesty's customs to seize such silver so sliipped and put on 
board ; one moiety to the king, the other to the officer or offi- 
cers so seizing the same." 

Sect. G. By 6 8c 7 Will. 3. c. 7. s. 14. " And if any person or Bullion expon- 

persoiis enter or sliip aiiy bullion allowed by this act to be ex- inanyutiu r 

ported beyond the seas, other than in the name of tlie true 

owner or proprietor, or mporlcry the exporter thereof shall for- cr, is sciaable. 

foil the same, or the full value thereof; one moiety to the king, 

and the other moiety to the person who shall seize or discover 

the same." 


Sect, 7. By G Sc 7 Will. 3. c. 17. s. 13. " In case any seizure 
shall happen of any bullion shijiped to be exported, and a doubt 
arise thereon whether the same be English or foreign huUiim^ 
the proof shall lie upon the owner, claiiner, or exporter of such 
bullion tliat the same is foreign bnllion, and had not been melted 
down in this realm of lingland, dominion of Wales, or town of 
Ilcrwkk upon l\oeedJ^ 


If, on scizurt*, 
a doubt blmll 
arise whether 
the bullion 
seized be 
Ml or foreign, 
th(; proof .shall 
lie on the cx« 
porter. 


Sect, 8. By 7 & 8 Will. 3. c. 19. s. 6. No person or persons No person to 
whatsoever shall ship or cause to be shipped, or put 011 board ship molien sil- 
‘‘ any vessel or ship whatsoever, any molten silver or bullion w^[|,ouUerUfi- 
w'lialsocver, cither in bars, ingots, wedges, cakes, pinas, or in cate and oath 
any other form wliatsoever, unless a certificate be first had and tliat the same is 
obtained from the court of tlie lord mayor and aldermen of the coirm^^ 

city of London, oath having been made before the said court clipt,&c. in 
by the owner or owners of such molten silver or bullion, and Mid, By 9& 
likewise by two or more credible witnesses, that the same 
molten silver and bullion, and every part and parcel thereof, wrought 
was and is foreign bullion, and that no part thereof was (before plaK*! &c. may 
the same was molten) the coin of this realm, or the clippings Reexported, 
thereof, nor plate wTought within this kingdom ; which oath 
the said court of the said lord mayor and aldermen of the city 
of London, are hereby required and authorised to administer, 
and to examine strictly all and every such person or persons as 
shall make such oath concerning the premises, and likewise to 
make and grant a certificate thereof, as aforesaid, without fee 
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or reward ; which certificate shall also contain and express the 
name and names of the owner or owners of such molten silver 
or bullion^ and of the witness or witnesses, and the true weight 
of such molten silver or bullion ; an entry of which certilicate 
shall be duly made to the said court, in a book to be kept for 
that purpose ; which certificate shall be shewn to the coinuiis- 
sioners of the customs for the time being, or four of them, 
before any cocket be granted for the exporting such molten 
silver or bullion; and an entry thereof shall be also duly made 
by the said commissioners of the customs, in a book to be kept 
by them for that purpose/^ 


Molten silver or Sect. 9- By 7 8c 8 Will. 3. c. 19» s. 7- " If any person or 

persons whatsoever shall ship, or cause to be shipped or put 
&c. oificeniwy ** ^11 board any vessel or ship, any molten silver or bulliju what- 
•eiic, Ate. soever, as aforesaid, without oath, certificate, and entry, first 

“ made and obtained, as is before provided ; in every such case 
it shall and may be lawful to and for any officer or officers of 
his majesty’s customs, or any other person or persons, to seize 
" such molten silver and bullion so shipped and put on board, as 
forfeited ; one moiety whereof shall be to his majesty, his heirs 
“ and successors, and the other moiety to the officer and officers, 
** or persons so seizing the same ; and the owner or owners, 
proprietor or proprietors of such molten silver or bullion shall 
forfeit double the value of such molten silver or bullion ; one 
moiety whereof shall be to his majesty, and the other moiety to 
“ the person that slnill sue or inform for the same, to be reco- 
vered, with costs of suit, by action of debt, bill, plaint, or in- 
formation, wherein no privilege, protection, or wager of law, 
shall be allow ed, nor any more than one imparlance ; and the 
Master or cap- ** captain or master of such ship or vessel (if the same belong to 
** ^ subject) who shall knowingly permit the said molten silver or 
^ bullion to be [)iit on board his said ship or vessel, shall forfeit 

“ to such person or persons as shall i ue or inform for the same, 
** the sum of two hundred pounds, to be sued for and recovered 
" in manner as aforesaid ; and in case the ship or vessel be a 
** man of war, or vessel belonging to his majesty, then the captain 
** thereof shall forfeit the sum of iwo hu.idrod pounds to any per- 
son that shall sue for the same as aforesaid, and shall forfeit his 
“ employment, and be made uncapable of any office or employ- 
“ ment, civil or military. 


Penalty on 
coiuiiiiiiMouers, 
^c. granting 
cocket, SiCt 


Sect. 10. By 7 & 8 Will. 3. c. 19* s. 8. '' If any commissionei 
Of commissioners, officer or officers of the customs, shall grant 
any cocket for exporting of any molten silver or bullion 
“ whatsoever, before such certificate first had as by this act is 
directed, and entry thereof made in a book hereby directed to 
be kept by the commissioners of the customs; every such coni- 
missioiier and officer of the customs so offending shall forfeit 
the sum of two hundred pounds, and be made uncapable of 
** any other office or place of profit or trust whatsoever. 

Sect, i K By 7 and 8 Will. 3. c. 19. s. 9. Incase any seizure " 

‘‘ of 


111 cH^e uf «t'i> 
ann; of bullion, 
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" of any molten silver or bullion shall happen to be made in pur- proof to lie on 
siiance and execution of this act, or that any action, bill, plaint, owners; 
or information, shall be brought for any of the forfeitures or 
penalties incurred by this act, and a doubt or question shall 
arise thereon, whether the molten silver or bullion then in 
“ question were really and truly foreign bullion, or prohibited to 
** be exported, or otherwise forfeited by this act ; in every such ami on failure 
case the proof shall lie on the part of the owner, proprietor, or forfeited, 
claimer of such molten silver or bullion ; and unless the owner, 
proprietor, or claimer, or the party sued, shall prove that the 
molten silver or bullion in question was, at the time of the 
seizure or forfeiture thereof, foreign bullion, and that no part 
** thereof was (before the same was molten) the coin of this 
realm, nor clippings thereof, nor plate Nvrought within this 
“ kingdom ; in every such case, for want of such proof, the 
‘‘ molten silver and bullion in question shall be fidjudged, deemed, 
construed, and taken to be molten silver and bullion forfeited 
by this act, and liable to the penalties before mentioned.’* 

\\y st. 43 Geo. 3. c. 49. entitled an act to amend so much of the silver ami Bul- 
acts of the (i, 7, & Btli of Will. 3. as relates to the exportation of cx- 

silver bullion, enacts, that it shall be lawful for the lord high 
“ treasurer, or any three or more ot the commissioners or the treasury, 
treasury, to authorize any person to export from Great Britain 
any molten silver or bullion by licence, under his or th('ir respec- 
live hands, &<:. without any oath, certificate, or other document 
“ whatsoever, now requisite for the lawful shipping or exportation 
of any such molten silver or bullion.” 

Sale of Bullion. 

Sect. VL By 6 & 7 Will. 3. c. 17. s. 7. ‘‘ If any broker or bro- No BROKER nut 
“ kers, not being a trading goldsmith or refiner of silver, shall buy 
“ or sell any bullion or molten silver, every such person shafi X^buyurTdJ 
sulfer, for every such ofl'eiice, imprisoiimeiit for six mouths, bullion. 

“ without bail or iiiainprize.” 


Possession of Bullion not accounted for. 

Sect. 13. ]?y ( ) & 7 Will. 3, c. 17. s. 8. It shall and may be 
^ lawful to and for one or more of the wardens of the said 
' company of goldsmith.s, with any two or more of the court of 
' assistants of the said conijiany, within tlie compass of the 
‘ weekly bills of mortality, and to and for any two justices of the 
peace within any county, city, or town corporate out of the 
compass of the weekly bills of mortality, to enter into the house, 
room, or workshop of any person who shall be suspected to be 
guilty of buying or selling unlawful bullion, and to search for 
the same ; and in ease t!ie occupier or occupiers of such house, 
room, or workshop, shall refuse to permit the said warden and 
assistants, or justices, to make such search as aforesaid^ it shall 
and may be lawful to such warden and assistants, and justices, 
with the assistance of a constable, to break open any door, box, 
trunk, chest, cupboard, or cabinet, in order to search for and 
discover such bullion as is aforesaid ; and in case the person so 

searching 


For the disco- 
\cry of olfend- 
cr**, one or more 
of tiio wardens 
of the Gold- 
smiths’ Com- 
pany, with two 
of tlie court of 
assistants, and 
two justices, 
may enter any 
suspected house 
or workshop, 
to searcli for 
bullion unlaw- 
fully concealed. 
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Persons in 
whose posses- 
sion bullion is 
found, not 
proving it to be 
neither coin nor 
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lobe imprisoned 
six months. 
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awy heavier 
than silver and 
wearing like 
Matidard goUlf is 
felony. 

4 Comm. 98. 

1 Hale, 214. 


1 Hale, 644. 
D^er, 88. 


searching shall at any time find any such unlawful bullion^ the 
persons so finding the same are hereby required to seize as well 
** such bullion as the person or persons in whose possession the 
same shall be found ; and the said wardens, assistants, and con- 
stables, shall bring him and her before the next justice of the 
peace ; which justice within the weekly bills of mortality, and 
the said two justices without the said bills of mortality, shall and 
may* examine the person so brought before him, or found by 
" them respectively, upon oath, whether the bullion so found be 
lawful silver, and whether the same was not (before the nielting 
thereof) the current coin of this realm, or clippings thereof; 
" and in case the said person so examined shall not prove by his 
or her oath, or by the oath of one credible witness, before the 
said justice and justices respectively, that the bullion so found 
is lawful silver, and that the same was not, before the melting 
thereof, the current coin of this realm, nor clijipings thereof, 
then and in such case the said justice or justices respectively 
shall commit the person so examined to prison, and shall secure 
'' the bullion so found, and shall likewise oblige the persons that 
can give any evidence concerning the same, to enter into a rc- 
“ cognizance to prosecute the said oflFender and offenders ; and 
in case such offender and offenders in whose possession such 
unlawful bullion shall be found, shall not, upon his, her, or their 
** trials oil an indictment for melting the current silver coin of 
" this realm, prove, by the oath of one credible witness at the 
least, the bullion so found to be lawful silver, and that the same 
was not the current coin of this realm, nor clippings thereof, 
then, and for want of such proof, such offender shall be found 
guilty of the offence contained in such indictment, and shall 
suffer impiisoiinieiit for the space 'of six months, without bail 
or mainprize.” 

Counterfeiting BuHmi, 

Sect, 14. By S & 9 Will. 3. c. 20. s. 6. made perpetual by 
7 Anne, c. s. 3. Whoever sliaii blanch copper for sale, or 
" mix blanched copper with silver, or knowingly buy or sell, or 
offer to sale blanched copper alone or mixed with silver, and 
shall knowingly or fraudulently buy ; sell, or offm* to sale, any 
malleabh; composiUen or mixture of metals or minerals which 
shall be heavier thiin silver, and look, and touch, and w ear like 
staiida»d golil, but be inaaifestly worse than standard, shall be 
guilty of felony/’ 

Sect. 15. The endeavours of some persons in making use of 
evtraordinary methods for the producing of gold and silver, were 
found by experience to be so prejudicial to the public, both from 
the lavish waste of many valuable materials, and also from the 
vuin of many families, which had been occasioned by such useless 
expenocs, that it w'as thought necessary to put a check to such 
practices by some severe law', and for that purpose it was made 
felony by 5 Hon. 4. c. 4. ** to multiply gold or silver, or to use 
the art or craft of multiplication/’ And it was holdcii, that the 
practising to find out the philosopher’s stone, by which it is 

imagined 
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imagined that all metals may be made gold, was feloT^ within this 
statute : but this restraint having been found to have no other 
elFcct upon the unaccountable vanity of those who fancied such 
attempts to be practicable, but only to send them beyond sea to 
try their experiments with impunity in other countries, the sta- 
tute of 5 Hen. 4. was at last wholly repealed by 1 Will. & Mary. 


II. Offences against the Coin* 

Sect. l6. The coin of Gteal Britain must be made of sterling 
or standard metal (a), which, for the coin, at present con- 
sists of two carats of copper melted with twenty-two carats of 
line gold(A) ; and for the silveii coin, of eighteen pennyweights 
of copper melted with eleven ounces and two pennyweights of 
line silver (c). It is said, that the king’s prerogative does not cx- 
t('ud to the alteration of tlie standard {d) ; that it is neither safe 
nor honourable to debase the coin below sterli)]g(c); and that in 
legitimating even foreign coin, the value of it should be fixed 
comparatively with our own standard (y); and indeed the legisla- 
ture has ever appeared anxious to preserve the coin of the realm 
pure and una(lulterated(g). — By a statute 17 Edvv. 3. s. 13. which 
was never printed, the importation of bad money was made 
felony (//)• — By Hen. (i. c. 9. the making of payments in blanks 
whicli were made of base alloy, was felony. — By 3 Hen. 3. c. 1 . 
the coining or bringing in gatky-ha/fpence, seskins, or doydekins, 
was felony. — And now, by "the ^23 Edw. 3, c. 12 . and 1 & 12 Philip 
& Mary, c. 11. it is, as I have shewn in the preceding chapter (/), 
high treason to bringyhAc money into the realm. 


(a) 15 Edw. a. 
c. 

Cowp. 279. 

(fc) Ward’s Ma- 
thematics, 118. 
(<•) 12 Goo. 2. 
c. 26. 

(d) 2 Inst. 577. 
(c) 1 Halo, 197. 
(y ) 1 lil. Com. 
278. 

13kScl4Car. 
2. c. ;»i. 

8 Will. 3. c. 8. 
6 Goo. 1. c, 11. 
12 Geo. 2. C.26. 

9 Goo. 3- c. 37. 
14 Goo. 3. c. 42* 
16 Geo. 3. c. 46. 
1 8 Goo. 3. c. 4,>. 
(/i) 2 last. 92. 

(i) Ante, p, 26. 


Sect. 17. By 6 8c 7 Will. 3. c. 17« s. 4. for the belter pre- To buy or soli 
venting the clipping, diminishing, or impairing the current coin 
of this kingdom, it is enacted, That if any person whatsoever nnmit coin, in- 
shall buy or sell, and knowingly have in his custody or posses- a ponaiiy 
sioii, any clippings or filings of the current coin of this king- 
doni, he shall, for every such offence, forfeit the said clippings Mmuient liU 
“ or filings, and also the sum of rivK hundred pounds; one paid. 

inoitity to his majesty, and the other to the informer, to be re- 
'' covered, with costs of suit, by action of debt, hill, [daint, or 
information ; and the offender shall be also branded in the right 
“ check with a hot iron with the letter It; and, until payment of 
"" the said five hundred pounds, shall suffer imprisomiieut.” 

Sect. 18, By G Sc 7 Will. 3. c. 17. s. 2. ** If any person or To sell, buy, rc- 
persons whatsoever shall, at any one time or payment, ex- nm 

‘‘ change, lend, sell, borrow, or buy, receive or pay, any broad foHew iban 

“ silver money, or silver money undipped, of the coin of this coined for, in- 
“ kingdom, for more in tale, benefit, profit, or advantage, than 
“ the same was coined for, and ought by law to go for, be lent, forever^ luwiiy 
sold for, borrowed or bought, received or paid, shall forfeit the shUUngb. 

“ sum of ten pounds for every twenty shillings that shall be so 
“ exchanged, lent, sold for, borrowed, or bought, received or 
paid, and so in proportion for any greater or lesser sum ; one 
moiety thereof to his majesty, and the other moiety to the per- 
sou who shall sue or inform for the same, to be recovered (with 

“ costs 
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" costs of suit) by action of debt, bill, plaint^ or information, 
** wherein no privilege, protection, or wager of law shall be al- 
‘‘ lowed, nor any more than one imparlance.” 


To take, receive, 
Vay, or put oil* 
aii^ milled 
money at a 
lower rate than 
itsdeiioniiiiatioii 
import!), is fe- 
lony. 

Scofi&7Will. “ 
S. c. 17. s. 2. « 

u 
u 


Sect. J 9. By 8 & 9 VV^ill. 3. c. Q6. s. 6. If any person or 
persons shall take, receive, pay, or put off any counterfeit milled 
money, or any milled money whatsoever, unlawfully diminished 
and'iiot cut in pieces, at or for a low'cr rate or value than the 
same by its denomination doth or shall import, or was coined 
or counterfeited for, all and every such person and persons 
shall be adjudged guilty of felony. — But no attainder shall 
make any corruption of blood to any heir, or any loss of 
dower to the wife of such offender; and no prosecution shall 
be, unless commenced within t/iree months after such offence 


‘‘ committed.” 


To buy, sell, 
pay, receive, or 
put u\\ copper 
motiep for less 
lhaii their deno- 
minated value, 
iii felony. 


Wooldridge’s 
Case, Cases in 
Crown Law, 

‘J Kdit. !2ol. 


To utter or ten- 
der in payment 
any false or 
counterfeit m<»- 
ney knowingly, 
incurs for the 
first offence s/t 
viontlis, for the 
second two 
years imprison- 
ment, and fur 
the third 

DEA'Jll. 


Sect* 20. By 1 1 Geo. 3. c. 40. If any person or persons 
shall buy, stdl, lake, receive, pay, or put off any counterfeit 
“ copper money, not melted down or cut in jiicces, at or for a 
lower rate or value than the same by its denomination doth or 
“ shall import or was counterfeited for, every such person and 
persons shall be adjudged guilty of felony.” 

S€ct.2\. It is said, upon the construction of these statutes, 
that if the act of palling off' the counterfeited coin be woi Jinally 
completed, it docs not amount to the crime described in the sta- 
tute ; and therefore, although one party has agreed to sell, and 
the other has agreed to buy, yet if the parties be apprehended, 
and the monies seized while it is counting out, the offence is not 
completed; for the money is not pnt off until it come into the 
actual custody and possession of the intended buyer. 

Sect. 22. By 15 Geo. 2. c. 28. s. 2. Whereas the uttering 
of false moiu y, knowing it to be f dse, is a crime frcujucntly 
“ committed all over the kingdom, and the offenders therein are 
** not deterred, by reason that it is oiiiv a misdemeanor, and the 
punishment very often but small, though there be great reason 
to believe that the common ulterers of such false money are 
either themselves the coiners, or in confederacy with the coin- 
ers thereof: for preventing whereof, be it hereby further 
enacted, if any person whatsoever shall, after the said 29th day 
of September, utter or tender in payment any false or countcr- 
feit money, knowing the same to be false or counterfeit, to any 
person or persons, and shall be thereof convicted, such person 
*<0 offending shall suffer six months imprisonment, and find 
sureties for his or her good behaviour for six months more, to 
be computed from the end of the said first six months ; and if 
“ the same person shall afterwards be convicted a second time 
of the like offence of uttering or tendering in payment any false 
or counterfeit noney, knowing the same to be so, such person 
** shall for such second offence suffer tw'o years imprisonment, 
aiui find sureties for his or her good behaviour for two years 
“ more, to be computed from the end of the said first twTo years; 

“ and 
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and if the same person siiall afterwards oiFciid a third time in 
uttering or tendering in payment any false or counterfeit money, 
knowing the same to be so, and shall be convicted of such 
third offence, he or she shall be and is hereby adjudged to be 
“ guilty of felony without benetit of clergy.^’ — llut the blood of 
the heirs of the offender shall not tlicreby be corrupted, nor 
shall his wife thereby lose her dower, and there shall be no 
])roseculion for this otFence, unless commenced within six taonths 
after the offence committed. 

Sect. 23. By 15 Geo. 2. c. 28. s. 3. If any person wliatso- Uttering false 
ever shall utter or tender in payment any false or counterfeit "!• s 

money, knowing the same to be false or counterfeit, to any or having other* 
person or persons, and shall either the same day, or within the moiu y in 
space of ten days then next, utter or tender in payment any 
more or other false or counterfeit money, knowing the same to year's imprison- 
be false or counterfeit, to the same person or persons, or to any 
other person or persons, or shall at the time of such uttering or 
tendering have about him or her, in his or her custody, one or 
“ more piece or pieces of counterfeit money, besides what was so 
uttered or tendered, then such person so uttering or tendering 
the same, shall be deemed and taken to be a common utterer 
of false money, and being thereof convicted shall suffer a year^s 
imprisonment, and shall find sureties for his or her good beha- 
viour for two years more, to be computed from the end of the 
said year ; and if any person having been once so convicted as 
a common utterer of false money, shall afterwards again utter 
or tender in payment any false or counterfeit money to any per- 
son or persons, knowing the same to be false or counterfeit, 
then such person being thereof convicted, shall for such second 
offence be and is hereby adjudged to be guilty of felony without 
benefit of clergy.'' — But the blood of the heirs of such offender 
shall not be corrupted, nor shall his wife lose her dow(5r; and 
no prosecution shall be by this act, unless commenced within six 
months after the offence committed. 

Sect. 24. By 1 5 Geo. 2. c. 28. s. ff. If any person shall be Second oflciicc 
convicted of uttering or tendering any false or counterfeit 
money as aforesaid, and shall afterwards be guilty of the like cript of former 
off'ence in any other county or city, the clerk of the assize, or conviction evi- 
“ the clerk of the peace for the county or city where such convic- 
tioii was so had, shall at the request of the prosecutor, or any 
other on his majesty's behalf, certify the same by a transcript 
in a few words, containing the effect and tenor of such convic- 
tioii; for which certificate two shillings and sixpence, and no 
more, shall be paid : and such certificate being produced in 
court, shall be sufficient proof of such former conviction." 

Sect. 25. By 15 Geo. 2. c. 28. s. 6. Whereas the coining or Coinrrs of r,>/)- 
counterfeiting of any of the copper money of this kingdom is 
only a misdemeanor, and the punishment often very small, it is . 
enacted, if any person whatsoever shall make, coin, or counter- 
" feit unj brass or copper money commonly called a halfpenm/ 

or 
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Now felony to 
coin copper 
money by 11 0. 
3. c. 40. »ii(i 
37 G. 3. c. 120. 


R. V. West ami 
others. (). 13. 
Sept. 17 «0. 


Conspiring to 
murder the king 
or peer is felony* 


To wound a 
juivy coniisellor 
in duty is death. 


Persons going 
abroad to serve 
a forcigfi prince 
without takhig 


“ or a farthing, such person offending therein, and his, her, and 
their aiders, abettors, and procurers, being thereof convicted, 
shall suffer two years imprisonment, and find siiretie.s for his or 
her good behaviour for two years more, to be computed from 
the end of the said first two years/* 

Sect, 20. But the coining or counterfeiting of the copper 
monies of this realm, from being punished only as a misdemeanor, 
continuing greatly to prevail, to the great prejudice of trade, it is 
enacted by 11 CJeo. 3. c. 40. That if any person or persons 
shall make, coin, or counterfeit any of the copper monies of 
this realm commonly called a halfpemn/ or a farthing, such 
person or persons offending therein, and his, her, or their 
counsellors, aiders, abettors, and procurers, shall bo adjudged 
guilty of felony.’* 

By stat. 37 Geo. 3. c. 12fi. The provisions of the two last- 
mentioned statutes (by name) and all other acts concerning the 
copper momes of this realm called a halfpenny and a farlliing, 
or any other copper money of this realm, shall extend to all 
such pieces of copper money as shall be coined and issued by 
“ order of his majesty, 8cc. and as shall by royal proclamation be 
ordered to be deemed and taken as current money of this 
realm, as if such pieces had been particularly mentioned in 
such acts respectively.** 

It may now be a question whether, under this latter statute, it 
is not optional to prosecute either for a misdemeanor, as the 
offence is made by the slat. 15 Geo. 2. or for a felony, as it is 
made by that of 11 Geo. 3. since the provisions of both statutes 
are extended to the new copper coinage? And yet such an 
option, without varying circumstances, is unusual, and incongruous 
with the general rule of law, that the misdemeanor is merged in 
the felony. The punishment, however, under the 11 Cico. 3. is 
only a year’s inlp^ i.^omncut; which is founded on the general sta- 
tute of the 18 Itllz, c. 7. «. 3. (E. P. C/. vol. i. p, l(i2.) 

in. Offences against the Privy Council, 

Sect, 27 . By 3 Hen. 7. c, 14. “ If an ^ sworn servant in thk 
CHKQiJKR-KOLi. of the king’s household, under ll>e state of a 
lord, make any confederacy, compassing, mnspiracy, or irnagi- 
“ nation with any person, to destroy or murder llie kiUj^', or any 
lord of this realm, or any other person sworn to the king’s 
council, he shall be guilty of felony.” 

Sect. 28. By 9 Ann. c. iC. If any person shall attempt to 
kill, assault, strike, or wound any privy counsellor in execution 
of his office, he shall suffer as a felon without clergy.” 

IV. Semng a Foreign Prince, or State, and deserting his Service, 

Sect, Cil By 3 Jac. 1. c. 4, s. 18, 19. Every subject who 
shall out of the realm to serve any foreign prince or state, 
or shall pass over the seas, and there voluntarily serve any such 

foreign 
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'' foreign prince or state^ not having before hfs goitUg taken the the oaths of ai- 
oath of obedience (a), shall suffer as a felon.” icgiance, & l *. 

' arc guilty of 

felony. 3 lust. 80. Dalt. c. 107. Caw!. 182. (a) N. B. Tills oath of obedience is taken away by 
1 Will, and Mary, sess. 1. c. 8. s. 2. and the new oaths of allegiance and supremacy enjoined in the 
room thereof. Vide c. 20, s. 41. 

Sect. 30. And by 3Jac. 1. c. 4. s. 20, 21. If any gentle- 
man, or person of higher degree, or any person who hath born 
any office or charge in camp or army, shall go out of the*realni 
to serve such foreign prince y Ss c. without being bound with two 
sureties in a bond, conditioned, that he shall not be reconciled 
‘‘ to the see of JlomCy nor enter into any conspiracy against the 
king, he shall be a felon.” 

By statute of 59 Geo. 3. c. 69. repealing former statutes on 
this subject enacts, If any natural-born subject of his Majesty, 
his heirs and successors, without the leave or licence of his 
Majesty, his heirs or successors, for that purpose first had and 
obtained, under the sign manual of his Majesty, his heirs or 
“ successors, or signified by order in council, or by proclamation 
of his Majesty, his heirs or successors, shall take or accept, or 
shjill agree to take or accept any military commission, or sliall 
otherwise enter into the military service as a commissioned or 
ntm-comniissioiied officer, or shall enlist or enter himself to 
enlist, or shall agree to enlist or to enter himself to serve as a 
“ soldier, or to be employed or shall serve in any warlike or niili- 
lary operation in the service of or for or under or in aid of any 
foreign prince, state, potentate, colony, province or part of any 
province or people, or of any person or persons exercising or 
assuming to exercise the powers of government in or over any 
foreign country, colony, province, or part of any province or 
people, either as an officer or soldier, or in any other military 
capacity; or if any natural-born subject of his Majesty shall, 
without such leave or licence as aforesaid, accept, or agree to 
take or accept, any commission, warrant, or ap[)ointinciit as an 
officer, or shall enlist or enter himself, or shall agree to enlist or 
“ enter himself, to serve as a sailor or marine, or to he employed, 

“ or engaged, or shall serve in and on board any ship or vessel 
of war, or in and on board any ship or vessel used or fitted 
out, or eejuipped or intended to be used for any warlike pur- 
pose, ill the service of or for or under or in aid of any foreign 
power, prince, state, potentate, colony, province, or part of any 
province or people, or of any person or persons exercising or 
assuming to exercise the powers of government in or over any 
foreign country, colony, province, or part of any province or 
people ; or if any natural-born subject of bis Majesty shall, 
without such leave and licence as aforesaid, engage, contract, 
or agree to go, or shall go to any foreign state, country, colony, 
province, or part of any province, or to any place beyond the 
seas, with an intent or in order to enlist or enter himself to 
serve, or with intent to serve in any warlike or military opora- 
tion whatever, whether by land or by sea, in the service of or 
for or under or in aid of any foreign prince, state, potentate, 
colony, province, or part of any province or people, or in the 

service 
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service of or for or under or in aid of any person or persons ex- 
“ ercising or assiitning to exercise the powers of government in 
or over any foreign country, colony, province, or part of any 
province or people, either as an officer or a soldier, or in any 
other military capacity, or as an officer or sailor, or marine, in 
any such ship or vessel as aforesaid, although no enlisting 
money or pay or reward shall have been or shall be in any or 
cither of the cases aforesaid actually paid to or received by 
him, or by any person to or for his use or benefit; or if any 
))erson whatever, within the united kingdom of Great Britain 
and Ireland, or in any part of his Majesty’s dominions elsc- 
where, or in any country, colony, settlement, island, or place 
belonging to or subject to his Majesty, shall hire, retain, en- 
“ gage, or procure, or shall attempt or endeavour to hire, retain, 
engage, or procure, any person or persons whatever to enlist, 
or to enter or engage to enlist, or to serve or to be employed 
“ in any such service or employment as aforesaid, as an officer, 
soldier, saihu', or marine, either in the land or sea service^, for or 
“ under or in aid of any foreign prince, state, potentate, colony, 
province, or part of any province or people, or for or under or 
in aid of any person or persons exercising or assuming to excr- 
cise any powers of government as aforesaid, or to go or to 
agree to go or embark from any of his Majesty’s dominions, 
for the purpose or with intent to be so enlisted, entered, en- 
gaged, or employed as aforesaid, whether any enlisting money, 
pay, or reward shall have been or shall be actually given or 
received, or not ; in any or either of such cases, every person 
so offending shall be deemed guilty of a misdemeanor, and 
upon being convicted thereof, upon any information or indict- 
ment, shall be punishable by fine and imprisonment, or either 
of them, at the discretion of the court before which such off ender 
shall be convicted.” 

OlTcnccs committed out of the kingdom, by s. 9* n^ay bo tried 
in the court of King’s liench at Wesiminsler, and the venue laid 
at Westminster iu the comity of Miclillescx. 


Di'tcriio?i* 

By 18 lien. 0. c. IQ. it is enacted, * That soldiers retained 
“ in the manner prescribed by the act, departing from their eap- 
tains without licence, shall be guilty of tVloiiy.’’ Jiiit this sta- 
tute is ii'AV of little use, because the method of relaiiiiiig soldiers 
therein referred to is disused ( 1 ). 

t Sect, 2, However by 7 Hen. 7. c. 1. and fl Hen. 8. c. 5, 
still iu force, If any soldier, being no captain immediately re- 
taiiied with the king, who shall be in wages and retained, or 
take any prest to serve the king upon the sea, or upon the 
land beyond the sea, depart out of the king’s service, without 
licence of his captain, he shall suffer as a felon, without the 

“ benefit 

(1) At the time of pa.s'.Ii'.g this statute, it was indenture with tlie king, to serve him, for a certain 

a common mode of raising an n for the king's scr- time, witli a stipulated number of men, in any en- 

vice, for any landholder, or mihiary adventurer, terprize which the king might tlicn have in hand, 
who had influence with olLtrs, to contract by 
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benefit of the clergy. And all justices of peace in every shire 
“ in England^ where any such ofieiidcrs be taken, have power to 
enquire of the said offences, and the same to hear and diiter- 
mine, as they may do of felony, trespasses, and of other offences 
expressed in the king’s commission to them made, as though 
the said offences were done in the same shire.” 

+ Sect. 3, And by 2 Edw. 0. c. 2. If any soldier serving the 
king in his wars, in any of his dominions, or on the seas, or be- 
yoiid the seas, or in Scotland, depart without licence of the 
“ lieutenant, or admiral, or captain, &c. with booty, or otherwise*, 
being in the enemy’s country, or elsewhere in the king’s ser- 
vice, or out of any garrison where he shall be appointed to 
** serve, he shall be adjudged a felon, and excluded from his 
clergy ; and the justices of every shire where such offender 
shall bo taken, may enquire of and determine the offence, &c.” 

t Sect. 4. Uy 1 Geo. 1. st. 2. c. 47. it is enacted, ^^7’hat if 
any p(*rson or persons whatsoever (other than such as are or to 
“ shall be enlisted as soldiers, against whom sufficient remedy is forfeit 4ol. 
already provided by law) shall, in Great Jtritain or Ireland, or 
the ivsles of Jerset/ or Guernsey ^ by words or otiicr means what- 
soever, directly or indirectly, persuade or procure any soldier 
or soldiers in the service of his majesty, his heirs or successors, 
to desert or leave such service, or shall go about and endeavour 
in manner aforesaid, to persuade, prevail on, or procure sucli 
soldier or soldiers to desert or leave such service as aforesaid, 
every such person or persons so offending as aforesaid, and 
being thereof lawfully convicted, shall, for every such offence, 

“ forfeit to his majesty, his heirs or successors, or to any other 
person or persons who shall sue for the same, th(5 sum of 
" forty pounds, to bo recovered by bill, plaint, or information, in 
any of his majesty’s courts of record at IVestminster, wherein 
“ no essoin, protection, or wager of law shall be allowed ; and if 
it shall happen that any such offender so convicted as aforc- 
said, hath not any goods and chattels, lands or tenements, to 
the value of forty pounds, to pay and satisfy the same, or that And not i 
from the circumstances and heinousiicss of the crime it shall 
bo thought proper and convenient, the Court, befonj which the L'lU'dsUiii^ 
said conviction shall be made, as aforesaid, shall award the without bail, 
said offender to prison, there to remain for any time not ex- 
ceeding six months, without bail or maiiiprizc, and also to ai»d stand iu the 
stand in the pillory for the space of one hour, in some market- 
town next adjoining to the place wdicrc the offence was com- 
mitted, in open market there, or in the market-town itself 
where the said offence was committed.” 

+ Sect. 5. By 1 Geo. 1. st. 2. c. 47. s. 2. it is provided, Prosecution in 
That no such action shall be brought, or prosecution carried 
** on, by virtue of this act, unless the same be commenced w ithin 
six months after the offence committed.” (1) 

VIL 

(1) There is an act of Parliament passed annually for the regulation, pay, and discipline of the army, 
which is usually called the Mutiny Act. 

VOL. I. 


E 
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Seld. Ja. Angl. enlarging his incroachments^ and in this king's reign began to 
send his legates hither; and prevailed at first with (letmj the 
First, and afterwards with A//?g John, to give up tlje donation of 
bisluiprics; and in the time of King Stephen, gained the prero- 
gative of appeals^ and in the time of Jlenrj/ the Second exempted 
all clerks from the secular power. 

Seld. Epinomis, Seal. S. Indeed this king did at first strenuously withstand 
<'•8* these innovations, and abolished most of them by TriE oonsti- 

Davis, 91. tu'i ions oE Clares DON : but upon the death of 7>V(*A:c7, who, 

for having violently opposed the king, was slain by some of his 

servants, the pope got such an advantage over the king, that he 
was never after able effectually to execute ilios(‘ laws. 

Seel. 9. And not long after this, by a general excommuiiicalioii 
of the king and people, for several years, because they would not 
suft’er an archbishop to be imposed upon them. King John was 
reduced to such straits, that he was obliged to siirn'iider his king- 
doms to THE pope, and to receive them again, to hold of him for 
the rent of a thousand marks. 


!2 Tnsf. /ift i. Sect. 10. And in the following reign of ITenrp the Third, partly 
Davis, 9j. from the profits of our best church benefices, whicrh weni gene- 
rally given to lUilians, and others residing at the court of Rome, 
and partly from the taxes imposed by the pope, there went 
yearly out of the kingdom seventy thousand pounds sterling. 


2 Inst. 530. Sect. 11 . The nation, being under this necessity, was obliged 
to provide for the prerogative of the prince and the liberties of 
the people by many strict laws. And in the reign of Fdward the 
First, religious houses were prohibited, under high penalties, to 
send any thing to their superiors beyond seas ; and it was de- 
clared by parliament, that the pope's taking upon hhn to dispose 
of English benefices to aliens, was an incroaehment not to Ixi 
endured. And soon after these grievances produced those? more 
severe laws against the above-mentioned f>ffcnces of this nature, 
the j>articulars whereof arc before set fort*'. 


Whoever shall 
purchase, pur- 
sue, or use any 
pupal bulls, shall 
be ftuilty 
v'lumre. 

Ileg. 64. 

:3 Tnst. 127. 

27 Ed. 3. s, 1. 
c. 1. 

38 Ed. 3. s. 1. 
c. 4. 

Stat. 2. c. 1, 2, 
3, 4. 

Sold, in Fiet. 
10 . 4 . 

3 Rich. 2. c. 3. 
7 Rich. 2. c. 12. 
12 l&ch. 2. c. 
15. 


Sect. V2. The first offence, viz. Tiiat of making use of 
papal bulls, is made a prccniunire by many ancient as w ell as later 
statutes; for it is enacted by 25 Iiidw. 3 . st. (). called the statute 
of provisors, “ that whoever shall, by a pa^ .1 provision, disturb 
“ any patron to present to ' benefice, &c. shall be fined and im- 
prisoned till he make full renmieiatioii, dec.” : by > Edw. 9. 
st. 5. c. 22. “ that if any one purchase a provision of an abbey or 
" priory, he ahall he out of the king's protection by 38 lubv. 3. 
and 12 Rich. 2. c. 13. and 13 Rich. 2. st. 2. c. 2. that wlioever 
shall accept a benefice contrary to 2.5 Edw^ 3. shall be bariish- 
ed l»y 13 Rich. 2. st. 2. c. 3. that whoever shall bring a 
sentence of excommunication against any person for executing 
" the :;aid statute of 25 Edw. 3. shall suffer pain of life and mem- 
ber;" by IC Rich. 2. c. 5. ** that whoever shall purchase or 
“ pursue, or cause to be purchased or pursued, iu the court of 
Rome or elsewhere, any translations, processes, sentences of 
excommuiiication, bulls, instruments, or other things, contrary 
to the tenor of that statute, which touch the king, against him, 

his 
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his crown, his regality, or his realm, or bring them within this 
realm, or receive them, &c. shall be out of the king’s protection, 
and their lands and tenements, goods and chattels, forfeited to 
the king; and they shall be attached by their bodies, &c.”: by 
12 Hen. 4. c. 4. that whoever shall purchase from Rome a pro- 
vision of exemption from ordinary obedience:” and by ‘2 Hen. 4. 
c. 4. that whoever shall put in execution Ijulh purchased by 
those of the order of Chleaux to bo discharged of tithes? shall 
incur the like penalty.” Also offenders of this nature are far- 
ther restrained by the 6 Hen. 4. c. 1.; the 7 Hen. 4. c. 8.; the 
9 Hen. 4. c. 8.; and the 3Hcn. 5. c. 4.; by which the statutes 
abovementioned are enforced and explained. And by 23 Hen. 8. 
C.21. S.22. " whoever shall sue for or execute any licence, dis- 
j)ensation, or faculty, from the sec of Rome;'* and by 28 Hen. 8. 
c. 1 6. (by which all bulls, briefs, 8lc. heretofore obtained from 
Rome, are made void) whoever shall use, allege, or plead the 
same in any court, unless they were confirmed by that statute, 
or afterwards by the king, shall incur the like penalty.” Yet it 
hath been holden, that the alh;ging of an ancicttl hull in order to 
induce another princi|)al matter whereon to ground a title, with- 
<»iit claiming any thing froiirMc bull itself, is not wiUiin this 
statute. 

Sect. 13. By 13 Tiliz. c. 2. those who purchase any bull, &c. 
from Rome, are guilty of high treason. But those ancient sta- 
tutes still continue in force; and it is in the election of the 
i iiowN to proceed either upon them, or 13 Kliz. c.2. Also by 
the said statute of 13 b^liz. ‘‘ the aiders, comforters, and main- 
tainers of such oifeiiders after the oflence, to the intent to uphold 
the said usurped power, incur apramunire*" 

Sect. 14. Tin: secoxd ofi-eisce of this nature, viz. That of 
derogating from tlie king’s common-law courts, is said to have 
been a high ollence at common law, and is made a pmmunire by 
many ancient statutes; for by 27 Edw. 3. c. 1. and 38 Ktlw. 3, 
of provisors, Jf any subject draw any out of the realm in plea, 
“ whereof the <!ognizance pertains to (he king’s courts, or of 
“ things hereof judgments be given in the king’s court, or sue 
in any other court, to defeat or impeach the judgmeiils given in 
the king’s court, he shall be warned to appear, &c. in proper 
person, at a day containing the space of two months; at which 
if he apj>ear not, he and his proctors, &.c. shall be put out of 
the king’s protection, his lands and chattels forfeited, his body 
imprisoned and ransomed at the king’s will, &c.” Also in 
21 Jac. 1. c. 3. s. 4. to procure any action to be delayed after 
notice, other than by regular process, is a pmmiinire. 

Sect. 15, And by l6 Rich. 2. c. 5. Both those who shall 
“ pursue or cause to be pursued in the court of Rome or else- 
where any processes or instruments, or other things whatsoever 
which touch the king, against him, his crown, and regality, or 
his realm, and also those who shall bring, receive, notify, or 
“ execute them, ami their abettors, &c. shall be put out of the 
king’s protection, 8tc.” 


2 Lev. 251. 


1 Hale, 613. 
Vide suj). c. 3. 
Davis, a t. 


If a subject sue 
in any I'orcign 
court, to defeat 
any proceeding 
in the coinnion- 
Jaw courts, it id 
a pru'ntimire. 

2 H. Ah. 176. 
Hast. 466. 

11. 2. c. 4H. s. 9. 
.S Iiisl. 125. 

J5. Praemu.3. • 


Sect. l6. 
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S Bulst. W, 
S Ii)st. 125. 
C* Jac. 33(3. 


3 Inst. 123. 

4 11. 4. <:. 23. 

2 Clia. Cas. 97. 
1 ). 201. .‘>01. 

1 Le v. 241. 
Har<I. 125. 

1 D. Abr. 764. 
1 ShI. 4()3. 

1 Mod. 59. 

3 Kcb. 221. 

2 Buis, 299. 

1 Boll. 120. 

(tf) 3 Tnsl. 120. 
121,122. 

13. Pra'inim. 5. 
12. 16. 31. 

1.5 H. 7. 9. 

12 Co. .37. 

2 R. Abr. 177. 
Moor, 838. 

C. Jac. 134. 


To appeal to 
the court of 
Rome ib aprtf- 
munhe. 


To exercise the 
oflice oi' lisujjra^ 
gun is a pramii- 
nire» 


To refuse con- 
seeiation to a 
bisbop after 
election, is a 
pmmumre. 


To maintain 
the power of 
TllK I'OPE* 

5 Lliz. c. 1. 


Sect, l6. In the construction of these statutes it Mras holden, 
that certain commissioner.s of sewers for summoning one before 
them who had got a judgmeiit at Uiyf, and imprisoning him till he 
would release it, were guilty of a praemunire. 

Seel. 17. Also there have been formerly many strong opinions, 
that suits in equity to relieve against a judgment at law are within 
these statutes ; especially if the end thereof be to controvert the 
very jioiiit determined at law% or to seek relief after judgment in 
a case wherein the law may relieve, as against excessivencss of 
damages, &c. 15iit it seems to be generally agreed at this day, 
that no such suit is within the intention of the said statute. 

Sect. 18. It hath been said, that suits in the admiralty or eccle- 
siastical courts within the realm are within \G Rich. 2. c. 5. by 
force of those w ords, ** or elseivhere,^^ if they concern matters the 
cognizance whereof belongs to the common law ; as w^here a 
bishop deprives an incumbent of a donative, or excommunicates 
a man for hunting in his parks, 8cc. or where {«) commissioners 
of sewers imprison a man for not releasing a judgment at law. 

Sect. 19 . But it seemeth, that a suit in those courts for a matter 
which appears not by the libel itself^ but only by the defendant's 
plea, or oilier matter subsequent, to be of temporal cognizance, 
as w here a plaiiitifi' libels for tithes, and the defendant pleads 
that they w ere severed from the nine parts, by which they became 
a lay-fee, is not within the statute, because it appears not that 
either the plaintifl' or the judge knew that they were severed. 

Sect. 0,0. The titiro offence of this nature, viz. That of 
appealing to Rome from any of the king^s courts, is made a pvc- 
munire by 24 IJcn. 8. c. 12. and c. 20, 21. and 25 Hen. 8. c. 19. 
by which it w as enacted, that all such appeals as formerly were 
made to Rome, shall from henceforth be made to the high court 
of chaucciy ” 

Sect. 21, The fourth offence of this nature, viz. That of 
exercising the jurisdiction of n suO'ragau without the appointment 
of the bishop of the diocese, is made a p/vcmuuire by 20 Hen. 8. 
c. 14. which sets haih at large for wdiat tow^iis sucli suffragans 
may be nominaled by the king, and also how they may be nomi- 
nated, consecrated, and commissioned. 

Sect. 00. The fifth oftkncc of this n.^iure, viz. That of re- 
fusing to elecl or consecrate the person nominated by the king to 
a bishopric, is made a praemunire by 25 Hen. 8. c. 20. s. 7. by 
which it is enacted, that if any dean and chapter refuse to elect 
“ the person named in the king’s letter for a bishopric, and to 
signily such election to the king within tw'enty days after the 
licence shall come to their hands, or if any archbishop or bishop 
alter such election (or nomination by the king in def^ault thereof 
sigiiitied unto them by the king), shall refuse within twenty days 
'' to confirm and consecrate the person so signified to them, they 
“ incur a preernunire.** 

Seel. 03. The sirTii offence of this nature, viz. That of 
maintaining the pope’s power, is made a pramunire upon the first 
convictions ancl high treason upon the second. 

Sect. 24. 
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Sect. 24. Tub seventh offence of this nature> viz. That of 
bringing in Agnm Dei, is made ^dpmmumre by 13 Eliz. c. 2. 
s. 7, 8. by which it is enacted, that if any one shall bring into 
the realm, &c. any Agnus Dei, crosses, pictures, beads, or such 
like superstitious things, pretended to be hallowed by the bishop 
of Home, &c. and shall deliver or offer the same to any subject 
to be worn or used in any wise ; or if any one shall receive the 
same to such intent, and not clear himself by discovering the 
offender, &c. he shall incur a preemunire.^^ 

Sect, Q.5. And so shall a justice of peace in the same county, 
who having any offence in that act declared unto him, shall not 
ileclare it to a privy counsellor within sixteen days. 

Sirt.2(). The EIGHTH offence of this nature, That of 
contributing to the maintenance of a Popish seminary ^ is made a 
pramunire by 27 Eliz. c, 2. s. 6. 

Sect. 27. The ninth offence of this nature, t7Z. That oi 
rtifusing the oaths, is made a preemunire by sevtjral statutes ; for 
by 1 Eliz. c. 1. s. 1(). it is enacted, that all ecclesiastical per- 
sons, and all ecclesiastical and temporal officers, and all persons 
having the king’s fees or wages ; and all persons taking orders, 
or any ^legrec in any university within the lealm, shall take the 
oath of supremacy, under pain of losing their benelices and 
offices.*’ 

By 5 FJiz. c. 1. s. 5. All the persons above-mentioned who 
are required by th<^ said statute of 1 Eliz. c. 1. to take the said 
oath, and all school-masters, public and private, barristers, 
benchers, readers, ancients in any house of court, &c. atlornies, 
sheriff’s, and officers belonging to the common or any other 
law, or to the crown, or to any court whatsoever, shall take the 
said oath in open court, before they shall be admitted to any 
such vocation or office, &c. or before commissioners appointed 
under the great seal, 8cc.” 

l^y 5 Eliz. c. 1. s. (). Any bishop may tender the said oath 
to any spiritual person within his diocese, as well in places 
exempt as others and by s. 7. that commissioners may be 
appointed by the lord chancellor to tender the same to such 
“ persons as by their commission they shall be authorised to 
tender it unto.” 

By 5 Eliz. c. 1. s. 8. If any person, compellable by either 
of the said acts, or appointed by such commissioners to take 
the said oath, shall refuse to take it on a tender thereof, he 
" shall incur a prccmunipe.^* 

And by 5 Eliz. c. 3. s. 2. Such refusal shall be certified 
within forty days before the king in his court of king’s bench, 
by those who have authority to tender the said oath, under the 
penalty of one hundred pounds ; and that the sheriff’ of the 
county wherein the said court shall sit, may impanel a jury, 
“ who shall enquire of such refusal, in such inanner as if it had 
happened in the same county.” 

In the construction of these statutes it hath been resolved. 

Sect. 


To import any 
Agnus Dei or 
other sii])ersti- 
tious ornaments, 
is pramunirc, 
Cawley, 52, 53. 


Cawley, 54. 


Keeping a po- 
pish school. 


Refusing to 
toko the oaths 
is a p'Amunire. 

N. H. The 1 
Eli;^. c. 1. as 
far ns concerns 
the oath, is re- 
pealed hy J 
W.&M. c, 8. 
s. 2. 
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Kavm. 
t Veil. 17 1. 
^2 Kcb. 


Ra^m. 445. 


D^cr, 234. 


1 HuUt. 197, 
198. 

2Bul!>l. 200. 
1 Veil. 172, 
173. 


Rajm. 4-1.5. 


D^ er, 234, 363. 


Dyer, 234. 


D^cr, 234. 


See the books 
above cited. 

The 3 Jac. 1. 
c. 4. :\b iur as 
concerns the 
oaths, is repeal- 
ed bjr I W. 

M. c. 8. s. 2. 


Skinner, 11. 


Sect, 28. First, That the obligation to take the said oath con- 
tinued after the death of Queen Elizabeth, though the statutes 
say nothing of her successors; and the like resolution also ha.s 
been made in relation to the oaths appointed by subsequent 
statutes. 

Sect. 29. Secondly, That in a commission authorising persons 
to tender the said oath, a general description of the persons to 
wlioni it shall be tendered is sufficient, without naming them 
particularly by their names. 

Sect. 30. Thirdly, That if any person who tendered the oath 
as bishop, was not a bishop at that time, the defendant may give 
it in evidence upon the general issue. 

Sect. 3 1 . Fourthly, That the said oath must in substance be 
taken in the very words expressed in the acts, and cannot be qua- 
lified with any reserve whatever : yet it hath been resolved, that 
to use the words ** in consciened^ instead of in my conscience 
or “ sea of Rome” instead of see of Rome,” makes no material 
variance. 

Sect. 32. Fifthly, That a certificate of a refusal of the said 
oath made to the judges of the said court of the King’s Jieiicli 
by name, and not to the king in his said court, is sufficient within 
the meaning of the statute. 

Sect. 33. Sixthly, That an ecclesiastical person is well de- 
scribed in such a certificate by the addition of legtim doctor, et 
sacris ordinibus conslitutus, without adding clericus, 6iX. 

Sect. 34. Seventhly, That such a certificate being entered of 
record, as brought into court such a clay and year per A. 15. Can- 
cellar. of such a bishop, is good, without entering that it was so 
brought per mandatum episcopi. 

Sect. 38. Eighthly, That the trial must be by a jury of the 
county wherein the oaths were refused ; for the statute only au- 
thorises an indictment by a jury of the tounly wherein the court 
sits. 

Sect. 3(), Ninthly, That any mis-recitol of the veiy words of 
the oath, in an indictment for nol taking it, is erroneous. 

Sect. 37. By 3 Jac. 1. c. 4. s. K's 14. Any bishop, or two 
justices of peace, wlicioof one is to be of the quorum, might 
tender the oath of obedience therein prescribed, to ?my person 
above thv age of eighteen years, being under the de^^-ree of 
nobility, and convicted or indicted of recusancy, or not having 
** received the sacrament twice in the year past, and also to any 
suspected stranger who shall not purge himself upon oath ; 
and shall certify the names of such as take the said oath to the 
next quarter sessions, and commit those who refuse it till the 
next assizes or sessions, where the same shall be again ton- 
dered ; and if the said persons, or any other persons whatso- 
ever of the age of eighteen years, other than noblemen or 
noblewomen, shall there refuse to take it, tliey incur a preemu- 
** /lire, imjess they be femes covert, who shall be committed till 
" they take it.” 

Sect. 
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Sect. 38. By 3 Jac. 1. c. 4. s. 41. "The lords of the council Sec 3i Geo. 3, 
in like manner may tender the said oath to any nobleman or *52. 
woman of the age of eighteen years, who refusing tlie same 
" incur a praemunire, femes covert excepted.” 

Seel. 39 . By 7 Jac. 1. c. 6. s. 26, 27. "All persons whatso- 
" ever, as well ecclesiastical as temporal, of what estate, dignity, 
pre-eminence, sex, quality or degree soever he or she shrill be, 
above the age of eighteen years, being in that act mentioned 
and intended, shall take the said oath; and any privy counscl- 
lor, or bishop withiii his diocese, may require any baron or ba- 
roness, of the age of eighteen years ; and any two justices of 
the peace, wlujreof one to be of the (juorum, may require any Scc Cawley, 

" other person of that age to take it. — And if any person of or 246, ficc. 

" above the said age and degree shall be presented, &c. for not 
coming to church, &c. then three of the privy council, whereof 
" th(j lord cliaiicellor, &c. to be one, shall require such person to 
take the said oath. — And if any person whatsoever, of the said 
age and under the said degnie, shall be presented, &c. for not 
" coming to clinrch, &c. or if the minister, &c. sliall complain to 
any justice of peace, &c. and the justice shall find cause of sus- 
picion, then any one justice of peace shall retpiire such person 
to take the said oath, &c. And all such persons refusing a 
" tender of the said oath, shall be bound over to the assizes or the 
sessions, where, if they refuse again, they incur a pnemnnire 
And s. 27 . All such refusers arc disabled to execute any public 
" place of judicature, or bear any other office (being no office of 
inheritance or ministerial function), or to practise the common 
or civil law, physic or surgery, or the art of an apothecary.” 

Sect. 40. In the construction of these statutes it hath been re- Cu. 130 , 
solved, that the justices of peace, &c. may send their warrant to 
bring such persons before them, but that they cannot authorise 
the constabh; to break open the doors to take them. 

Sect. 41 . But by 1 William & Mary, c. 8. tlie oaths oi snpre- 
maej/ and nhedience prescribed by these acts were abrogateil, and 
tli(‘ f()ll(>wing odlh and declaralinn substituted in their room : — 

" 1 ji. /?. do sincerely promise and swear, that [ will be faithful Vide, 1 Geo, i. 

and bear true allegiance to his majesty king (Jkorgi:.” — " 1 3^ c.53. 

" A. li. do swear, that I do from my heart abhor, detest, and 
" abjure, as impious and heretical, tliat damnable doctrine and 
position, that princes excommunicated or deprived by the pope, 

" or any authority of the see of Uome, may be deposed or nnir- 
" deied by their subjects, or any other whatsoever.” And I 
do declare, that no foreign prince, person, prelate, state, or 
" potentate, hath or ought to have any jurisdiction, power, siipe- 
" riority, pre-eminence or authority ecclesiastical or civil within 
" this realm.” 

Sect. 42. And by 1 Will. & Mary, c. 8. s. 3, 4, 5. All per- Vido ch. 6. 
sons who are required to lake, or authorised to lender the said 
“ abrogated oaths, or cither of them, are in like manner required 
" and authorised to take and tender the said oath and declaration, 
under the same penalties, &c.” 

Sect. 
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t Comm. 368. Sect. 43. By 7 Will, 3. c. 24. " Serjeants at law, counsellors, 
4 Comm. 115, attomies, solicitors, proctors, clerks or notaries, practising as 
116, 123. court whatsoever, vi'ithout taking the said oatJis 

and subscribing the said declaration, incur a precmunireJ^ 


+ Sect. 44. Tiif: tenth offence of this nature, viz. Illegally 
solemni/ing marriage with any of the royal Jamili/, or assisting 
therein, is made a prcemimire by 12 Geo. .3. c. 1 1. which enacts 
No doscenclant that 110 descendant of the body of his late majesty king George 
than^&r^ ca Secoiid, male ur female (other than the issue of princesses 

lAii, t . capa married, or may hereafter marry, into foreign families), 

shall be capable of contracting matrimony without tlic previous 
consent of his majesty, his heirs or successors, signilied under 
the great seal, and declared in council (which consent, to pr<;- 
serve the memory thereof, is hereby directed to be set out in 


bic of coiilract- 
lug niatriiiiuny 
without con- 
sent, &iC. 


the licence and register of marriage, and to be entered in the 
books of the privy council) ; and that every marriage, or matri- 
monial contract, of any such descendant, without such consent 
first had and obtained, shall be null and void, to all intents and 
purposes whatsoever.” 


+ Sect. 45. By 12 Geo. 3. c. 11. s. 2. In case any such de- 
sccndaiit of the body of his late majesty king George the 
Second, being above the age of twenty-five years, shall persist 
in his or her resolution to contract a marriage disapproved of, 
or dissented from, by the king, his heirs or successors ; then 
such <lescendant, upon giving notice to the king’s privy council, 
which notice is hereby directed to be entered in the books 
thereof, may at any time from the expiration of twelve calendar 
months after such notice given to the privy council as afore ■ 
said, contract such marriage ; and his or Iht marriage with the 
person before proposed, and rejected, may be duly solemnized, 
without the previous consent of his majesty, his heirs or suc- 
ccssors ; and such marriage shall be good, as if this act had 
“ never been made, unless both houses of parliament shall, be- 
fore the expiratinu of the said twelve months, expressly declare 
their disapprobytiou of such intended marriage. 


Persons who f By IC Geo. 3. c. 1 1. s. 3. Every person who shall know- 
as^sf'^i^c^i'ncur wilfully presume to solemnize, or to assist, or to be 

the pL-naltics present at the celebration of anv inar^’age with any such dc- 
proviiicd by sceiuiaiit, or at his or her making any matrimonial contract, 
16 Rich. 2. u vvithout such consent as aforesaid first had and obtained, except 
in the case abovementioned, shall, being duly convicted thereof, 
incur riiid suffer the pains and penalties ordained and p 'ovided 
by the statute of provisions and prcemiinire.^^ 

iind now I am in the second place to consider those offences 
agalni-t the authority of king and parliament, which come under 
the notion o{ preemunire. 

Maliciously to Serf. 4 1 . By 6 Ann. c. 7. "If any person shall maliciously 
preach or affirm « and directly, by preaching, teaching, or advised speaking, dc- 
(lir has any^^^* clarc, maintain, and affirm, that the pretended Prince of Wales 
Tight to TJiE " hath any right or title to the crown of these realms, or that any 
" other person or persons hath or have any right or title to the 

same. 
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same^ otherwise than according to 1 Will. & Mary» c. 2. and 
Will. 3. c. £, and the acts then lately made in England and 
Scotland^ mutually for the union of the two kingdoms ; or that 
the kings or queens of this realm^ with tlie authority of parlia- 
nient^ are not able to make laws to limit the crown and the de- 
scent, &c. thereof, shall incur a pra^munire.^^ 

By G Ann. c. 23. It shall not be lawful for the peers of 
Scotland assembled and met together for the electing sixteen 
peers to fit and vote in the house of peers in the parliament of 
** Great Britain, to act, propose, debate, or treat of any other 
matter or thing whatsoever, except only the election of the said 
sixteen peers; and every peer who shall at such meeting pre- 
suine to propose, debate, or treat of any other matter or thing 
contrary to the direction of this act, shall incur the penalty of 
VL pr{cniunire.’* 

Sect. 45. As to the second geneeal point of this chapter, 
viz. In what manner offences of this nature are punished. It is 
to be observed, that most of the statutes of prtemnnire refer the 
punishment to IG Rich. 2. c. 5. which enacts, that those who 
oft’end against the jnirport thereof shall be put out of the king’s 
protection, and their lands and tenements, goods and chattels 
forfeited to our lord the king ; and that they be attached by 
their bodies, if they may be found, and brought before the king 
and his council, there to answer to the cases aforesaid ; or that 
process be made against them by pramiinire facias, in manner 
as is ordained in other statutes of provisors.” 

Sect. 4G. Inasmuch as this statute expressly saith, that such 
offenders shall be put out of the king’s protection, and also the 
statute of 25 Edw. 3. s. 5. c. 22. had farther added, that any 
“ one might do with a purchaser of the provisions therein prohi- 
bited as with the king’s enemy, and that he who should oft'end 
against such a one in body, lands, or goods, should be excused,” 
it was formerly holden, that a person attainted in a prcemiinire 
might lawfully be slain by any one, as being the king’s enemy, 
and out of the protection of the laws ; but the latter opinions 
seem to have disapproved of this severity. However, it is ex- 
pressly enacted by 5 Eliz. c. 1. s. 21, 22. that it shall not be 
lawful to kill any person attainted in praemunire, saving such 
pains of death or otlier hurt or punishment as heretofore might, 
without danger of law, be done upon any person that shall send 
or bring into the realm, or within the same shall execute, any 
process, &c. from the see of JtomeJ* 

Sect. 47. But howsoever the law may stand in relation to such 
persons as are within the exception of this act, it is certain that 
no person whatsoever attainted of any praemunire can bring an 
action for any injury whatsoever ; and that no one knowing him 
to be guilty can with safety give him aid, comfort, or relief. 

Sect. 48. But it hatli been resolved, that those general words 
in the statute, IG Rich. c. 5. that all the lands and tenements 
shall be forfeited,” extend not to land entailed after the death 
of the offender. 

Sect. 


CROWN, Is a 


If any peer of 
Scotland met for 
the flection of 
tlic sUieen peers 
propose any 
other matter, he 
is guilty of a 
pramunire. 


4 Comm. 117. 

I Didst. 11)9. 
Co. Liu H;9. 
51n.st.l25,218. 


Co. Lit. 130. 
12 Co. 68. 

3 Inst. 128. 
13. Cor. 197. 
Jeiik. 199. 


1 Inst. 130. 

1 Eliz. 1. c. 39. 
Staunf. 44. 
PJoxv. 97. 

4 Comm. 118, 

3 Jac. 333. 


1 Inst. ISO. 

3 Inst. 126. 

2 Lev, 169. 

B. 2. C.49. S.28. 

C. Car. 172, 
Jones, 217. 
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1 V( n. 173, Sect, 49. Also it hath been resolved, that a statute, by appoint* 

oftender shall incur tlic penalty and danger inentioiied 
tnw/</Ve, sec b. 2. iu the iCi Rich. ^2. c. 5. does not confine the prosecution for the 
r. 48. s. i>. to oftbnee to the particular process thereby given. 


The following ofTcuecs also have been made 
subject to the ja'iiuilies of n pramunire. 

1, To molest the possessors of abbey lands 
granted by parliaiueiit (o Henry the Kighth and 
Edward the Sixth, 1 Al 2 Ph. & Mary, c. 8. s. 40. 

2. To obstruct the process of making gunpowder, 
or to prevent the importation of the ingredients of 
which it is made, by virtue of a pretended autho- 
rity from the crown. 16 Car. 1. c. 21. 1 Jac. 2. 
c. 8. 


3. To send any subject of this realm a pri^soriiT 
beyond the seas in defiance of (he /i/tbeoA rorpu.s 
act, 31 Car. 2. st. 2. See book 2. cha]>. sect. 

4. To conspire to avoid the scizun; or forfeiture 
upon the iinportatioji of cattle, as mentioned in llie 
act, 20 Car. 2. c. 7. 

5. To project any scheme hy public subscription 
to the prejudice of great numbers in their trade, 
and similar to the South-Sea project. 6 Geo, 1, 
ch. 18. Sec Sir. 472. L. Ray, 1361. post. ch. 


CHAP. V. 


OF MISPRISION OF TREASON. (1) 


2 11, 3, 10. 

S. 1\ 37. 

H. Cor. 174. 
'Jre.is. 25. 31, 
Skin. 636. 

I Hale, 374. 
708. 

3 1 list. 36. 

4 Comm. 119, 


H.ile. 4Jk .371 
Sum. J27. 
Hraci. 118. 

S. P. C. 37. 

3 In.st. .36. 


Kely. 17, 21. 
4 Comm. 120. 


The word misprision* has not any certain .signihcutioii, but 
is generally applied to all such high olfcnces as are under the dt*- 
grec of capital, and nearly bordering lliereiipoii. It is said, that 
a misprision is contained in every treason or felony whatsoever, 
and that one who is guilty of felony or treason may be proceeded 
against for a misprision only, if the king please. 

Hudson of the court of star-cliambcr, MSS, in Mus. Rrit. 

MispiiisioNS are generally said to be twofold. — b^irst, Nega- 
tive 7nisprisions, which consist in the omission of something which 
ought to be done. — Secondly, Positive ynisprisions, which consist 
in some misdemeanor actually committed. 

Sect. 2. The negative mispii.sion more immediately against the 
king is commonly called jnisprision of treason y which is an offence 
consisting in the bare knowledge and concealment of high treason 
(w In thcr it be such by 25 Fdw. .*3. or subsequent statutes) without 
any dt'grt^e of assei t thereto; aiul this .s declared to be a mispri- 
sion only by 1 cfc 2 Mary, c. 10. But :*.coniinon law, any delay 
in discovering /(f/gA fm/ser/, whatever excuses the party might have 
for it, was deemed an assent to it, and ctniscqiienlly liigli treason. 

Sect. 3. And at this day, if the concealment of higli treason be 
accompanied with any ciicumstances which shc\^' an approbation 
thereof, it amounts to high treason ; as if one, having n itice be- 
fore-iiaiid that persons designed to meet in order to conspire 

against 


(l) By the law as it stood in the time of Edw. I, 
we learn from P.rartcn, it was a nio.st imperious 
duty to discover inimv«<'jately to the king, or his 
ministers, any tie ».-oiis which a man knew to be in 
coiUcmplation against him. Having described of 
\tbat treason or the /«>«,• nwjf^iati'i consisted, viz. 
'* ut si quis ausu temenmo '•nachinutUH sit in inortem 
dmniui regis, rel illiquid r^inf rri agi ]n'ocurhi(rrit lul 
mlitiffnetn tlominiregis vet eyi 'citus procnranli- 

bfis atuilhim et concilium pr^ilfuenty licet id quod in 
voluntate kobiimt non perdujoic nd effecitim, 


“ Si sit aliqnis qui alium noverit inde few culpidnhm vel 
m aliqiio crinmiosum, stalim ctsine intcnmllo aliqiio ac- 
cedere debet nd ipsum rcffem si jutssit^ r-el mittere si 
venue non possU ad aliqnem regi famdiurem et omnia 
ei mariifestare per ordinem. Non euim delmt monni 
in lino Lico per dum noctes. vel per dms dies antequam 
personam reffis videat, ncc debet ad aliqua negotia 
quamvis vrfjrentissinui se convpj'tere, quia vix permit- 
titur ei c|uod retro aspicial,’^ (Lib. 3. de Coroiib, 
p. 1186.) 
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against the government, go into their company and hear their 
treasonable consultation and conceal it; or if one who has been 
once accidentally in such company and heard such discourse, 
meet the same company a second time, and hear such like dis- 
course, and conceal it. 

Sect, 4. Also whoever receives and comforts a traitor, know- 3 H. 7 . 10 . 
iiig him to be such, whether by counterfeiting of coin, [a) or ^ 

otherwise, is himself a principal traitor; for such a receipt of a cL” 
felon makes the receiver an accessary to the felony, and whatever int. 

makes an accessary in felony, makes a principal in treason. («) 

IIIhIpi ^33* 

ir,7. 619. Kely. S. P. C. :37. 


Sect, 3. Neither can a person who has knowledge of a trea- 
son, secun'. himself by discovering that iherc will be a rising in 
g('neral, without discovering the very persons intending to rise; 
nor even by discovering of these to a jirivate person who is no 
magistrate. 

SccL 6. But it seems that one who is only told in general that KcJy. 22 . 
tliere will b<i a rising, without knowing any of the persons or 
particulars of the design, is not bound to make any discovery at 
all. 


. 7 . There is one positive misprision which is made mispri- 1 IThI^, 37r;. 
treason by 1 3 Eliz. c. 2. by which it is enacted, that 


Sect, 

sion of treason by 

those' who forge foreign coin not current here, their aiilers, 
abetters, and procurers, are guilty of inisprisiou of treason, 
« Sicr 


CHAP. VI. 

OF CONTEMPTS ACiAINST THE KING, IIIS 
COURTS, GOVERNMENT, &c. 

1. Of Contempts against the King*s Courts, 

o rilER positive misprisions more immediately against the 
K iNc; seem reducible to contempts against his palace or courts 
of justice; against his jirerogative: against his person or govern- 
inent: and against his title. 

CoNTEAiPTs against the king’s palace, &c. have alw^ays been ;iilcn. 7 . c. 14. 
looked upon as very high misprisions. By the ancient law, be- A«n. c. 16. 
fore the conquest, lighting in the king’s palace was a capital of- ’”. 3 ^ 

fence; and now by 33 lien. 8. c. 12. s. 7. “ Malicious striking L.L. AUmMl 
in the king’s palace, whereby any blood shall be shed, is pu- ^jjl*** 
nishable with the loss of hand, perpetual imprisonment, and 
“ line at the king’s pleasure.” 

Sect, It seems questionable, from the construction of the See first part of 
whole act, and the general tenor of the law-books, whether striking 
in a palace wherein the king is not at the time actually resident (a), I 3 , Eun, 16 *. 

be Dalt. c. 90. 
r>Mod, 75, 76. 

3 Inst. 140. 4 Coin. 125. (a) See the case of tlia liarl of Devonshire and Col. Culpepper, 11 Slate 

Trials, 133. 
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L. L. Ina. c. 6. 
L. L. Canuti, 
c. 5(5. 

L. L. Aluredj 
C.7. 

2 Inst. 549. 

3 Inst. HO. 

S. P. C. 38. 
Dalt. c, 90. 

41 Ass. 25. 

22 K. 3. 18, 
J)ycr, 188. 

See b. 2. c. 48. 
s. 11. 

Dalis. 23. 

2 R. Abr. 76. 
iKeb. 751. 

12 Co. 71. 

(h) Owen, 120. 
C. Elu. 405. 


be within the statute; and it is said that the instance which 
is given in the Third Institute, of a person’s hand being cut 
oft' for striking in the tower, is not warranted by the record. 

Sect. 3. However it is certain, that, by the common law which 
continues to this day, striking in West minster-hall, where the 
king is only present as represented by his judges, and by their 
administration distributing justice to his people, is more penal 
than any striking in another place in his actual presence ; for the 
latter is not punished with the loss of hand unless some blood 
be drawn, nor even then with the loss of lauds or goods ; but if 
a person draw his sword on any jndg<; in the presence of the 
court of kings bench, chancerij, common pleas, or exchequer, or 
before the justices of assize, or ot/er and terminer, wlietlicr he 
strike or not; or strike a juror; or any other person, with or 
without a weapon, he shall lose his hand and his goods, and the 
profits of his lauds during his life, and sufler perpetual imprison- 
ment (b), if the indictment lay the otfence as done coram domino 
rege. (I) 


1 L<*v. 106. 
6 Mod. 172. 
Noy, 104. 
0. J ftC. tjt)7 m 


Sect* 4. Neither can one who is guilty of such offence excuse 
the same by shewing that the person so struck by him gave the 
first assault. 


22 E. 3. 13. 

3 Inst. 141. 
Con. Sum. 151. 


Sect* 5* Also he who rescues a prisoner from any of the courts 
abovementioned, without striking a blow, shall forfeit his goods 

and 


(l) In a late case, the information set forth a 
special commission to several of the jvwlges and 
Olliers, for the trial of Arthur 0’(-oimor and 
others, for high treason, at Maidstone, &c. ; and 
tliat pending the sessions, after the ac<|uittal of 
O’Coimor, and before any order or direction had 
been made hy tlie court for his discharge, the de- 
f(>ndants in open court, &c. made a great riot, and 
riotously attempted to rescue him out of the cus- 
tody of the sheriff of Kent, to whose custody be 
had been assigned by the said justices and coin- 
niissioiicrs and tiie better to etfect such lescuc 
and escape, <lid at the said sessions, bi ojii n court, 
and bi tlic presence of the ‘•aid justi«:es and coiii- 
missiuiiers, riotously, &c. nial>e an aasault on one 
J. R., Sind did then and th* r<’ beat, bruise, wound, 
and ill-trcal J. 11., ainl thereby inijsedc and ob- 
struct the said justices. See. This was the sub- 
stance of the three first counts. The fuurtli com *. 
after staling the holding of the said session before 
the justices and commissioners, barely charged 
that the defendants unlawfully and maliciously 
intending to break the pcac- , and hinder the due 
and peucf'able holding of the said sessions, did 
witli divers others in open court, at and during 
the continuance of the said session, and in the pre- 
sence of the said justices and commissioners, on, 
&c. at, &c. riotously, ^c. assemble together to 
break the peace, and iiinder the due and peace- 
able holding of the said sessions j and being so as- 
sembled, did then ajid tlicie will) force and arms 
at tlie said sessionsi in open court, and in the pre- 
sence aforesaid, riotously, make a g'-eat riot 
and disturbance, &c. and thereby for a long time 
interrupt and obstruct the «.sid justices, &c. in the 
lawful and peaceful holding of the said session, to 


the hinderance of j)ublic justice. The fifth count 
was still more general. Two of tlie doiendiiuts 
wore found guilty gcneially ; sind when they were 
brought uj> to receive judgn'ent, Lonl Keiiym in- 
timated considerable doubt whether the com I was 
not bound to pass the judgment of amputation, Ax. 
for the olfence so laid in the three first counts; 
and the matter stood over for consideratioii. In 
the present instance, and by the gracious interpo- 
sition of the crown, as appears by the entry on the 
roll, stating in substance, that before jmlginent 
was pronounced, the Attorney-General said, that 
he liad recciv, d his Majesty’s royal commands 
and warrant t' nceniing the prisoners, an<l the 
aforesaid misrh uieanors, &c. imder the sign ma- 
nual . wherein, after reeiliug Uiat suUi an iidbriua- 
tioii had been exhibited against the di'fntdaiils, on 
which tiw'y had . ec?n found guilty, his Majesty 
thought hi to discharge them from such parts of 
the said inforniadon on which any doubt had 
arisen or might arise, whether the judgments there- 
on were discretionary in the court, an ’ authorized 
the A Homey -General lo enter a ?io/i ;?/•. as to 
such parts, and to pray judgment on'y on such 
charges as left the piinislimont in tlie discretion of 
the court. Accordingly prosequi was entered 
on the three first counts; and on the fourth and 
fifth the court gave judgment, that Lord 'I'hanet 
should pay a fine of ioOO/., and be imprisoned in 
the Tower for a year, and give security for seven 
years, himself in 10,000/. and two sureties in 
5000/. each ; and that Mr. Ferguson should pay 
a fine of 100/., be imprisoned fur a year, and find 
surety for seven years, himself in 500/. and two 
sureties in 250/. each. 
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and the profits of his lands, and suflfer imprisonment during life, 
but not lose his hand, because he did not strike. 


Ji 

Sects, 6 * And lie who makes an aiFray in the palace-yard nt?ar C. Kliz. 405. 
the said courts, but out of their view, shall be imprisoned during ^ 
the king’s pleasure, and severely lined, but not lose his hand. 120. 


Sect. 7. And not only those who arc guilty of such an actual 
violence, but also those who disturb such courts by threatening 
or reproachful words to any judge sitting in them, are guilty of a 
liigh misprision : and in the time of Edward the First (f/), one (a) M. TcM-m 
lVi//iam de Brace, who upon hearing judgment given against him 
in THiii kxciikqukRs said to tiik chief bauon, “ Roger, Roger, 
thou hast had ihtj will of me, which of a long lime thou hast 
“ sought, and 1 will remember //,” was for these words imprisoned 
during the king’s pleasure, and ordered to walk from the king’s 
BENCH to THE EXCiiEQUEK, bareheaded and ungirt, and to ask 
forgiveness, &c. And in the time of Charles the First, one Harri- 
son (b), for rushing into the court of common pleas, and saying to (/>)C.Car.503, 
Ji STICK Hutton sitting there, Ido i\ccuso Mr, Justice Jin It on 
“ of high trtiasou,” wi\s lined live thousand pounds, and imprison- po'p. 135. 
ed during the king’s pleasure, and ordered to go to all the courts 
of \Veslminsler-ha/l with a jiaper on his head, shewing his olfence, 
and to make his submission, &.c. These cases are the more re- 
inarkabh', because in the lirst the oft'ender yvas of a very honour- 
able family, and in the second a bachelor of divinity, and yet con- 
demned te such corporal |)unishmeut, the lowest of which is in 
judgment of law liigher than the greatest line whatever. 


Sect. 8 . Also all w ho reflect on the justice or honour of those Hob. 220. 
high courts seem to be indictable and highly finable, as if one 
charge an exemplification under the gukat seal to be contrary ‘ 
to the original. 


Sect. 9. Also he who gives another the lie in Weslminstcr-hall 1 Ta*v. io 7 . 
sitting the courts, shall be bound to his good behaviour, ^ 


Seel. 10. And he who makes an aflfray in the presence of any 3 Inst. i4i. 
of the king’s inferior courts 6f justice, is highly finable, but not 
punishable with the loss of hand, 8cc. 

Seel. 11. And he who speaks contemptuous and reproachful (fl)^C^Eliz. 78. 
words to the judge of such a court in execution of his office is J sia’ifi. 
immediately finable by such judge (a), or, as some say, may be con. 2R. Ab. 
(ft) indicted, &c. as if one give the lie to a judge of a court-leet in 
the face of the court (c), or, being (d) admonished by him to pull Moor,"470.^^^* 
off' his hat, say, “ 1 do not value wdiat you can do,” or tell him in c. Eiiz. 581 . 
the face of the court that he is (e) forsw^orn, or call him {f) fool, 4^5 

&c. or say, If I cannot have justice here, I will have it else- (f)gii.Abr.78.* 
where.” (g) (/) C. Eiiz. 78. 

Moor, 247. ( 5 ) 1 Sid. 144. 1 Keb. 508. 

Sect, 12. It w^as formerly holden that a man might be indicted ^ 24J®* 

for a slander of the justice of the nation, by reflecting on a sen- ' 
tence given in any court ecclesiastical or temporal ; whether di- 
rectly, as wdiere one said that such a sentence given by the high 
commission court was against law ; or obliquely, as where one 

said 
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Hob. 208. 


Moor, 819. 


1 Ven. 10. 


(k) 1 ATod. 3j. 

2 Kcb. 594. 

(0 5 Mod. 203. 


(k) 2 Keb. 494. 
h Mod. 204. 

2 Yen. 16. 

(0 Q. p. 
AVrightson, 
Salk. 698. 

(in) Q. y. Solcy, 
Salk. 698. 

(«) Q. V. 
Lt'gasley. 

(o) Q. V. Brox* 
ham. 

(p) 6 Mod. 124. 
Salk. 697. 

(q) 1 Veil. 10. 


3 Inst. 112. 
Lalcli. 1^20. 
Barr. 112. 

2 ll. Abr. 76. 


said that such a sentence was just, but that the testimonies on 
which it was founded were false, or tlie affidavits equivocating. 

Sect. 13. But it seems the better opinion of this day, that a 
man cannot be indicted for any scandalous or contemptuous 
words spoken of or to .such officers, not being in the actual exe- 
cution of their office j for sucJi an offence seems rather to proce<*d 
from ill breeding than a contempt of the government ; and though 
it may be a cause to bind a man to his good behaviour, yet it does 
not seem to be of such consequence as to be a sufficient ground 
for a public prosecution, as for an offence against the conunou 
peace, 8cc. 

Wr 

And agreeable hereto it hath been resolved, that a man shall 
not be indicted for saying, that “ whenever a burgess of such a 
“ town puts on his gown, Satan enters into him ; (//) — or, tliut 
the mayor and aldermen of such a town are as great villains as 
any that rob on the highway;*' (/) — or, that the justices of 
** peace understand no more of the statutes of excise than this 
jug, nor one of twenty of the parliament-men who made them ;*’ 
(/c) — or, that such a justice of peace is a fool, an ass, and a 

“ coxcomb, for making such a warrant, and uuderstaiids no more 
** law than a slickliill ;** (/) — or, that he is not lit to be a justice 

of peace, for that he will do right or wrong according as his af- 
" fections lead him (rn) — or, that such an order is a numscul 
order, and that the justice deserves to be hanged who made it;’* 
(n) — or, that such a justice of peace is a forsworn wretch, and 

that he will fling hi.s purse at him ;** (o) — or, for saying to a 
mayor of a town, You Mu. Mayor, 1 do not care a fart for 
you; you Mu. Mayor, are a rogue and a rascal;** — (p) or for 
saying, that the justices of peace have nothing to do with the 
** excise.*’ (q) 

Sect, 14. And not only those who disturb the administration of 
justice by direct contempts ofl’ered to the king’s courts, but also 
all .sucJi as are guilty of any injurious treatment of tli(»se persons 
who are under I he more immediate piotection of those courts, are 
highly punishable by fine and imprisoiiment ; as if a man assault 
or threaten his adversary for suing him, or acouiiscffior or attorney 
for being employed against him, or a juror for giving a verdict 
against him, or a gaoler for keeping a i risoner in safe custody. 


Sect. 15. Also all who endeavour to stifle the truth, and pre- 
vent the due execution of justice, are highly punishable ; as lliose 
Ilob. 271. who being examined before the privy council coiiceining their 
knowledge of a crime whereof a third person is accused, disclose 
what passed in such examination, in order to suppress a farther 
Riivni, S76. discovery ; and also all those who dissuade, or but endeavour to 

S P C^*ii ** witness from giving evidence against a person indicted, 

27 Ass. 63.* who advise a prisoner to stand' mute on his arraignment, 

^ B. Cor. 113. &c. And it was anciently holdeii, that if one of the grand inquest 

3 Leon *207^^ discovered to any person indicted the evidence against them, he is 
an accessary to the offence, whether treason or felony ; and at 
this sday it is agreed, that he is guilty of a high misprision, punish- 
able by fine and imprisonment. 


II. 
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II. Of Contempts against the King^s Prerogative. 

Contempts against the king’s prerogative are of so various a 4 Coram. 
nalurc, that they cannot well be reduced to any certain heads. 

However, the principal of them seem to come under the follow- 
ing particulars ; First, Refusing to assist the king for the good 
of the public. Secondly, Preferring the interests of a foreign 
prince to that of oiir own. I'iiirdly, Disobeying the king’s 
lawful commands or prohibitions. • 

Sect. (2. First therefore, it is a high offence for any subject to ^ 
deny the king that assistance for the good of the public, either in 32 ^ 

his councils or wars-, which by the law he is bound to give him ; F. Cor. 161. 
as for a j)eer not to {(f) come to the parliament at the day of sum- (r)eK. Abr. 
inons, or to (6) depart from thence without the king’s licence; Abr. 

or for a (c) privy counsellor to refuse to give his advice on an iti.v. I i. Tenure, 
aflFair of stale ; or for any private subject to refuse to serve the ^ 

king in person if he be able, or to find another if he be not able, 3 .*^c.^ 7 . 
in the defence of the realm, against rebels and foreign invaders ; 23 Kti. t\. c. «. 
or, as some say, to refuse to serve the king for pay in his wars 
abroad. ^ ^ 2 . 

C. Cur. Jl. 237. Crom. Jiir. 83,84. 3 Inst. 144. Hob. 235. 12 Co. 94. Ante. c.3. 


Sect. o. Secondly, It is so high an offence to prefer the in- Vide ante, di. 
teres t of a foreign prince to that of our own, that it is criminal to 
do any thing which may but incline a man so to do ; as to receive 
a pension from a foreign prince without the leave of our king. 


Sect. 4. Thirdly, It is also a high crime to disobey the king’s 
lawful commands or prohibitions ; as by obstinately refusing obe- 
dience to his writs ; or contemning a summons from his council 
to appear before them ; or not answering such questions in rela- 
tion to a matter wherein the interest of the state is concerned, as 
shall be proposed by the privy council ; or refusing to give evi- 
dence to a grand jury concerning a crime (for which (c) the court 
may impose an immediate fine); or not returning from beyond 
sea upon the king’s letters to that purpose, for which the offend- 
er’s lands shall be seized till In; return (and when he does return 
he shall be lined) ; or asseinfding at a tonrnamenl against the 
king’s e\})ress prohibition ; or going beyond sea against the king’s 
will expressly signified, either by the writ ne exeat (which 

may be directed as well to a hujnum as to a clergi/man, and on 
the suggiistion a private as well as of a public matter), or under 
the great or privy seal or signet, or by proclamation. 

Sect. 5 . Also every contempt of a statute is indictable, if no 
other punishment be limited. (C2) 


(o)Si\]k 278. 
Dmt, 176. 128. 
I\Io()r, 10‘7. 779. 
Ldiu', 43. 

3 Iiist. 179. 

S«iv. 7, 8. 

2 H. Abr. 208. 
V. N. J5. 05. 

1 CIm. Ca. 116. 

4 (-’omiu. 122. 

1 Coiuin. 266. 


C. Kliz. 655. 

JL 2. c. 26. s. 2. 


HI. Of Contempts against the King's Person or Government. 

All contempts against the king’s person or goverimient are very 
highly criminal, and punishable with fine and imprisonment, and 4 Comra. i23. 

sometimes 


(2) To the foregoing conlerapts against the king’s 
prerogative may be added neglecting to join the 
passe comitafitst or power of the county, being there- 
unto required by the sIierilF or justices according 
VOL. 1. p 


to the statute, 2 Hen. 5. c. 8. which is a duty in- 
cninbent upon all that arc fifteen years ol age, 
under the degree of nobility, and able to travel. 
4 Comm. 124^ Lamb* £7r, 315* 
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sometimes with the pillory, (3) by the discretion of the judges, 
upon consideration of all the circumstances of the case. 


C. Car. 108. 
2 Keb. 3‘»6. 


3 IVIod. .V’. 

3 Mod. JoJ. 

$ 


C. Jac. 37. 
Moor, 750. 
Koy, 101. 


But inasmuch as it h generally obvious to common sense, in 
what cases and to what degree a man i.s guilty of this ofl'ence, and 
it would be endless to eimmerate all the particulars, 1 shall con- 
tent myself with glancing at some of the most general heads ; as. 

Sect. I. First, The charging the government with oppression 
or weak administration ; as by saving, that merchants arc 
‘‘ screwed up here in England more than in Turkey;'^ or. that 
“ it is a good world wlu‘n beggarly priests are made lords, &c.” 

Sect. 2. Secondly, The doing an act which impliedly encou- 
rages rebellion ; as by absolving persons at the gallows, who, 
being condemned for high treason, shew no signs of repentance, 
but persist in justifying the fact; or by drinking to the pious me- 
mory of a person executed for high treason. 

Sect. 3. Thirdly, Endeavouring to frighten the king into a 
change of his measures with threats of the uneasiness of his sub- 
jects ; as by subscribing a petition to him, in w hich it is intimated, 
that if it be denied, many thousands will be disconti iited, &c. 


C. Jac. .$0. 4. Fourthly, Spreading false rumours concerning the 

cTfAk'xaiX*' intentions; as that he ilesigns to grant a toleration to 

Scott, for pub- Papists, &C. 

Hilling bilsc news, O. B. June Scsiions 1778. No. 504 


Noy, 10,5. Sect, 5. Fifthly, Charging him with a breach of his corona- 

tion oath. 


c. Car. 117, Sect. C). Sixthly, Speaking contemptuously of him; as by 
cursing him, &c. or giving out that he wants wisdom, valour, or 
steadiness ; or, in general, doing any thing w hich ma} lessen him 
ill the esteem of his .subjects ; weaken his government ; or raise 
jealousies bet'veen him and his people. 

1 Sid. U3. For Sect. 7, Also it is .said to be an offence, for wdiicli a man may 
other contempts bo iiulictcd, lo ivTUbC ill a foreign puit to pay the usual ciistonis, 
khn ’s person may c.jusc a breach betwiMi our king and the king of 

and govern- Country, 

ment, vide Skin. 633. IB lack, 37, 


IV. Of Contempts against tL King's Title. 

Contempts against the king’s title are of two kiinls: — First, 
Denying bis title. — Secondly, Refusing to lake ike oaths re- 
quired by law for the support of his government. 

Yelv. 107. 197. Sect. 1. The first offence of this kind, viz. that of denying the 
king’s title, hath by some been carried so high as to be adjudged 
4 CommTi’23, tfc/ of compas.siiig his death. However, it is certainly 

XU. most highly criminal, and punishable with line and imprisonment, 

and also such infamous corporal punishment, as to the discretion 
^ of the court shall seem proper, according to the heiuousness of 

the crime and the circumstances of the parties. As if a man in 

writing 

(.>) By 56 Geo. 3. c. 1 38, the puiushmcnt of the pillory is abolished, except for perjury, suborn- 
ation of perjury, and false shearing. 
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writing or discourse shall maintain that the king is an usurper ; 
or that another hath a belter title to the crown, &c. For sucli 
like insinuations nianiiestly tend to raise tumults and disorders in 
the state, and to alienate the affections of the people from the 
prince, and incline them to favour the pretensions of another; 
and it is highly presumptuous for private persons to intermeddle 
with matters of so high a nature ; and it will be impossible to 
preserve the peace of a government, unless subjects will quietly 
submit themselves to those whom Providence has placed over 
them, and prefer the public good to their own private inclinations 
anil opinions. For otherwise, whenever the title to the crown 
shall happen to be contested, it will be impossible to end the dif- 
ference without perpetual civil broils and dissensions, and the 
prince who prevails will be tempted to esteem those of the con- 
trary party rather as enemies than subjects, if he find them ready 
and desirous to lay hold of all opportunities to disturb his govern- 
ment, and shake off their forced obedience. And since there is 
no tribunal but that of Heaven to which princes can a})peal for 
the decision of their titles, when that seems so far to have declared 
in favour of one as to give him quiet possession of the throne, the 
public peace, which is the end of all government, requirer. a duti- 
ful submission to him ; and it is the highest madness to give up 
that ease and security which we may enjoy from a peacefid obe- 
dience, ill exchange for that disorder, uncertainty, and bloodshed, 
which cannot but be expected from an attempt to wrest the 
sceptre out of the hands of our prince ; and it is the highest in- 
gratitude to make no other return but disloyalty and rebellion, 
for all the happiness wh! can enjoy under a just administration ; 
and it is the greatest of absurdities to think that the good of the 
community, fiu' the sake of w hich all goveriimenl w as instituted, 
ought not to be preferred before the disputed title of a particular 
jiersoii or family. All wo can desire from government is the 
secure enjoyment of wdiat we may call our own, and whether this 
or that competitor to the crown be the instrument of this happi- 
ness to us, seems little to concern us. Let the title of one out 
of possession of the throne bo never so plausible, it must have 
its original foundation from some positive hnv ; which, when it 
cannot take effect without involving a nation in discord and con- 
fusion, the avoiding whereof is the very end of all laws, it must 
give way to the public necessity of ibc stale ; for there can be no 
human iiistitulion w liatsocver but must be limited by this impli- 
cit reserve from the first principles of reason, that w herever the 
execution of it shall be absolutely inconsistent w ith the happiness 
of the people for whose sake it was ordained, it ought so far to 
be suspended. 

Sect. 2. For this and many other such like reasons the law has -t* Comm. 12.3. 
always had a most tender regard for the security of the prince in 
possession of the crown ; and as it has made it high treason to 
compass his death, &c. (^/), so it hath also made it highly penal in 
an inferior degree to disturb or disquiet his government. 

As to THE SECOND kind of offences of this natuie, viz. That of 
refusing to take the oaths required by law for the support of the 
king's government, I shall consider — First, The offence of re- 

P 2 fusing 
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Finch, 241, 
242. 

2 Inst. 73 , 

1 Huic, 64. 71 

2 Kcb. 314. 


1 Comm. 367. 
4 ('oii)iu. 270. 
423. 


1 Comm. 368. 

2 Inst. 121. 

1 IJalc, 64. 

4 Comm, 113. 


(a) Ante, cli. 1. 
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fusing the oath.s required for this purpose by the common law.— 
Secondlv, Hie oftence of refusing the* oaths required hjj statute, 

Sect, ‘3. As to Tin: fikst fauticulai:, it seeuis to he a high 
conteirijit at ihc coiniuon law to refuse to take tlie oath of all egi^ 
auce to the king, wJiicIi all laymen above the age of twche years 
are bound to tak<3 at the toiirii <ir roiirt-lcet, &c. And surely no- 
thing can be more unreasonable tlian to deny the king, whose go- 
venwnent \vc are happy under, all proper assurances of our fide- 
lity to him ; for how can we expect to enjoy the privileges of 
subjects from one to whom we refuse to acknowledge ourselves 
subjects, or liope for protection from one whom we provoke to 
esteem us as his enemies, or blame that gtiverinneiit for trending us 
as mal-contents to which we give so just a cause to suspect our 
fidelity? If wc consult the law of Gon, that \\ill tell us, that 
the powers that be are ordained of God.*^ If we will hc’ar 
THE VOICE OF REASON, that will convince us, that not only the 
peace and safely of the coinmimity, but also our own pre.servn- 
tion, requires us to pay a dutiful obedience to lluise who govern 
us ; anil can ac think it unlawful to engage ourselves to do what 
it is our duty to do? If we will consult the practice of m.l 
NATIONS, that will shew us, lliat even conquest, whicli is tlie 
weakest of all titles, has always been esteemed to give the con- 
queror such a right to the obedience of the conquered, that upon 
his taking them into his protection, they have in all ages bcM ii 
ready to promise a recifirocal obedience. And if w v w ill consult 
OUR OW N LAW’S, w’o shall find them to direct us to pay our allegi- 
ance to the king who governs us, as has been full) proved in the 
chapter of high treason. 

As to THE .SE(’OM) p A iriTcv i.AR, L'/i. 1'hal of lefiisiiig lint 
oaths required hjj statute for the sujipoit of the government, .1 
shall e'onsidcr, — First, The offence of refusing the oaths of 
allci^iauce sap. emaci/, — Secondly, The offence of refusing 

the oath of ahjuialion. 

Sect, 4. As to Tifi: first of the'C offences, viz. "J"hat of ro- 
fiLsnig the oall> oi allegiance iuuj u’pr eat a ci/, which sine^e iiiK 
REi'ORMATioN OF Rl.LHMoN liuvc been thought lu'ccssary to Ix' 
required from all persons, especially from tliose wdio are Intrusted 
with an office, in order to mm uo* our princess from the intrigues of 
popes, who have often takc'ii upon their to dispense with oatlis of 
allegiance made to such princes whom lin y are |»ieased to call 
heriitics, and to persuade the people that tlu v ma\ law fully depose 
those who liave so far incurred llio disj)]i3isure of the bishop of 
Kome as to be excommuiiicaU*d by him, it having lx m .shewn 
already under what penalties officers arc bound to take* the said 
oailis, and how far alt persons wlialsocver are compellahhi to 
take them under pain of incurring a pncniuaire (r/), 1 shall only 
take notice in this place of the method of proceeding on 1 Will. 
Ik, Mar. c. S. by wdiich it is enacted, That persons refusing the 
said oaths, btiiiig tendered to them by persons law* fully untho- 
" rizod to tender the same, shall be committed by the persons 
making such a lender for three months, unless they shall pay 
auch sum, not exceeding forty shillings, as the persons who 

“ shall 
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** shall make such tender shall require of them ; and if they refuse 
aj;ain at the end of the three months, that they shall be iinpri- 
soiled six months, or pay a sum not above ten or under live 
pounds, and also iiiid sureties for their good behaviour and ap- 
pearaiice at the next assizes, where if they refuse the said oaths, 
they shall be incapable of any office, and continue bound to 
“ tlieir good behaviour; and if they refuse the declakation 
“ mentioned in ‘Jo Car. (2. c. 2. they shall snlfer as Popish /'C- 
“ cHsanls convict.” 

Sect* o. It seemed to be the intention of this statute to give 
the government an election to proceed either on the mild method 
therein prescribed, or the more severe one appointed by the former 
laws, according to the circuinstaiices of the case, and quality of 
the otiender, bcc. 

‘I JiUl now, by 31 Geo. 3. c. 32. s. 18. ‘‘ No person shall be 
siuniiioned to take the oath of supremacy and allegiance, and 
“ make the declaration as required by I Will. R Mary, c. 8. the 
1 Geo. 1. ses. 2. c. 13. and 2.3 Car. 2. c. 2. or be prosecuted 
“ for not obeving such summons.” 

Scd. G. As to THE second oj-fknce of this kind, w. That iComm. aea. 
of refusing tile A of (thju ration^ the same depends on those 
laws which the nation has been of late under a necessity of esta- 
blishing, by adding a new limitation to the law relating to the 
succession of the cuown, excluding all Papists from a possibi- 
lity of inheriting it; who, if they be true to their engagements to 
their own religion, cannot but be false to those they may make to 
ours, and can never be expected to execute those laws, which they 
cannot but think void, as being repugnant to the laws of (iod; 
or to defend that faith which they tiiink damnable ; or to observe 
tlio'sc oaths which seem to them to have been ordained for the 
support t)f irreligion. And from these considerations they have 
been disabled from inheriting the ckown, it seeming of abso- 
lute necessity in our present circumstances, for the good of the 
community, to make such an alteration in law, vvhicb, like ail other 
human laws depending merely on the policy of men, seems to 
have notliing in it so sacred as to oblige the people unalterably 
to abide by it to the hazard of their common safety, peaci^ and 
happiness, for the sake whereof it was at first ordained. Eor 
surely there cannot be so much danger to the common good from 
such an alteration, as ninst needs follow' from the government of 
a prince whose conscience is under the influence of those wdio are 
implacable c*nemies to tlic religion of his rountry, and w'ho thinks 
himself bound by his duty to God ami his church to promote that 
interest, which his people think themselves under the like obli- 
gations to oppose. From which unhappy circumstances notliing 
can be expected but endless factions, discords, irrcconcileablc 
jealousies and distrusts between prince and people, which, if tliey 
break not into an open rupture, will at least be attended with such 
convulsions and uneasinesses, as render a state of government 
scarce one degree mure secure than a state of anarchy and con- 
fusion. 

Sect. 7. For the remedying of such like inconveniences, it i Comm. 368. 

having 
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If the lieads, 
&c. of any of 
the follrgis in 
(hford or Cum^ 
in'tdfre neglect t 
take the oatli, 
the king may 
lioiniiiate. 


No meiuher of 
pariianieiit sliall 
Totc rill he has 
taken the oaths. 


Form of the 
oath of abjura- 
tion. 


having been thought proper to exclude all Papists from the 
crown, it was likewise thought expedient, by the statute 13 Will. 
3. c. 0. and 1 Geo. I. st. 2. c. 13. to secure the present settle- 
ment, by obliging all persons in public offices and emploi/merits 
to take the oaths of allegiance and sujireinacy, to make the de- 
claration, and also to take the oath of abjuration, or otherwise it 
enacts that “ they shall be ipm facto adjudged incapable and dis- 
'' aWed ill law to have, occupy, or enjoy the said offices, &c. and 
if they shall by themselves, or deputy or trustee, execute any 
the said offices, &c. and shall be thereof convict, &c, they shall 
" be disabled to prosecute any suit at law or equity, or to be 
guardians, executors, or administrators, or capable of any legacy 
“ or deed of gift, or to be in any office within this realm, or to 
“ vote at any election for members of parliament, and shall forfeit 
FIVE HUNDRED POUNDS, &C.’’ 

Sect. 8. And by 1 Geo. 1. st. 2. c. 13. s. 12. '' If any mom- 
** ber of either university shall neglect to take and subscribe the 
** said oaths according to the intent of the said act, or to produce 

0 a certificate tliereof, under the hand of some proper officer of 
'' the rcsjiective court, and cause the same to be entered in the 
** register of the proper college or hall within one month after his 

having taken and subscribed the said oaths ; and if the persons 
in whom the right of election of such member shall be, do neg- 
** lect to elect some fitting person in his stead within twelve 
months, &c. that then the king may, under the great seal or 
** sign manual, nominate some filling person, qualified according 
to the local statutes of such college, &c. and if the head of any 
college, &c. sliall neglect to admit such nominee by the space 
of ten days after such admission shall be demanded of him, that 
then the local visitor shall admit the said nominee ; and if such 
** visitor shall neglect or refuse to admit such person within the 
** space of one mouth after the same shall be demanded, that then 
the court of king’s bench may issue a writ oi mandamus to such 
visitor to admit such nominee, &c.” 

Sect. 9- IJy I Geo. 1. st. 2. c. 13. s, IG. That no peer shall 
vole or make his proxy, or sit in ihc house of peers during 
any debate, and that no member of the house of commons shall 
vote, or bit during any debate in the said house after the speaker 
** is chosen, until he shall have taken 'he said oaths, ifec. under 
pain of the disabilities and forfeitures abovemeniioned, &c.” 

Sect. 10, By G Geo. 3. c. 63. reciting the above statutes of 

1 Geo. t. c. 13. and 5 Geo. 1. c. 20* .the oath of ubjiiii.tion shall 
be administered in manner and form as follows : (that is to say) 

“ I J. B. do truly and sincerely acknowledge, profess, testify, 

and declare, in my conscience, before God and the world, that 
our sovereign lonl King George is lawful and rightful king of 
this realm, and all other his majesty’s dominions and countries 
thereunto belonfing. ,And I do solemnly and sincerely declare, 
that 1 do believe, in my conscience, that not any of the dcscen- 
dants id the perron who pretended to be Prince oflVaks during 
the life of the late king James the Second, and since his decease 
'* preteiiiled to be, and took upon himself the stile and title of 

king 
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king of England by the name of James the Third, or of Scotland 
by the name of James the Eighth, or the stile and title of king 
of Cheat Britain, hath any right or title whatsoever to the 
“ crown of this realm, or any other the dominions thereunto be- 
longing: and I do renounce, refuse, and abjure any allegiance 
or obedience to any of them. And 1 do swear, that I will bear 
“ faith and true allegiance to his Majesty King George, and 
him will defend to the utmost of my power, against all ttaito- 
** rous conspiracies and attempts whatsoever which shall be made 
against his person, crown, or dignity. And I will do my utmost 
‘‘ endeavour to disclose and make known to his majesty, and his 
successors, all treasons and traitorous conspiracies which I shall 
know to be against him, or any of them. And I do faithiuliy 
“ promise, to the utmost of my power, to support, inaiiitfiin, anil 
“ defend the succession of the crown against the descendants of 
the said Jnmesy and against all other persons whatsoever, which 
succession, by an act intitled ^ An Act for the further Tjimita- 
tiou of the Crown, and better securing the Rights and Liber- 
tics of the Subject,’ is and stands limited to the Princess Sophia^ 
eloctoress and duchess dowager of Hanover, and the heirs of 
her body being protestants. All these things 1 do plainly and 
siiicert ly acknowledge and swear, according to these express 
“ words by mo spoken, and according to the plain common sense 
and understanding of the same wonis, without any equivoca- 
tion, mental evasion, or secret reservation whatsoever. And I 
do make this recognition, acknowledgment, abjuration, renun- 
cialion, and promise, heartily, willingly, and truly, upon the 
“ true faith of a Christian.” 


CHAP. VII. 


OF FELONY AND MISPRISION OF FELONY. 


h^NCES more ini inedi lately against the subject are either 
capital or not capital. — The capital offences are either by the 
common hnv, or by statute. 

Sect, 1. Those by the common law come generally under the Vide Spolm. 
title of FELONY, which ex vi termini signifies quodUhel i^\) crimen 
felleo animo perpetratnm, and can be expressed by no periphrasis, Co. Lit* 391. 
or word equivalent, without the word felonici, 

(2) Sect. 2. Felony is said to be included in high treason, and 311. r. lo. 
consequently a pardon of felony discharges an indictment of ^ Ijisl i 5. 
high treason, if it want the word proditorie, 4^Coiniu. 94. 

Sect, 


(l) Tills is llic fonciful derivation of the term 
felony by Sir E. Coke — but the derivalion adopted 
by niackstoiic from Sir Ed. Spcliuun jenns more 
probable. Felon according to him is> derived from 
two Northern words j fki-, which signifies the fief 
or feud, and lon, which signifies price or value, 
felony, tlierefore, is preiium fcitdU the considera- 
tion for which a man gives up his fief. — Felony in 
tliis sense signified the forfeiture of the fief, and 


by the change of meaning in language the penal 
conserpieifbcs of tlie crime became the name of the 
crime itself. 

(2) Sir Ed. Coke says it w'as an(nenil\f so consi- 
dered, and that a pardon of felony will discharge 
an indictment for I'reasuii if it want the word pro* 
ditorit, because it can be no good indictment for 
treason without that word. 
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Sect* 3 . It is always accompanied with an evil intention, and 
therefore shall not be imputed to a mere mistake or mis-animad- 
version ; as where persons break open a door in order to exe- 
(a)rostcr. cute a warrant, which will not justify such a proceeding («) ; af- 
Jectio enim tua nomen imponit operi tno; item crimen non contra-' 
(h) I3ract. 1. hitiir nisi nocendi votnntas intcrcedat. (h) But the bare intention 
S r C 7 27 commit a fedony is so very criminal, tliat, at the common law, 

'it was punishable as felony, where it missed its effect through 

(r) 1 Sid. 230 , some accident no way lessening the guilt of the offender, (c) But 
it seems agreed at this day, that felony shall not be imputed to a 
* bare intention to commit it; yet it is certain that the party may 
be very severely fined for such an intention, (rf) 

l-ld. lU-x V, Cooper. 5 Mod. 206. 

Sect. 4. But before I proceed to treat of each crime in parti- 
cular, 1 shall endeavour to shew, 

I . Where an offence shall be said to be made felony by sta- 
tute. 


1 Uiilr, 

611. 703. 
h. Cor. 201. 

.3 Inst. 91. 

2 Inst. 434. 
Co. I /it. 391. 
Hobart, 293. 
Co. r/it. 391 . 
TIob. 270. 293. 

3 liiht. 146. 


1 Hair, 324. 
6»3. .170. 

2 UuIm. 349. 
Dyer, 32.3. 

1 Leon. 295. 


Rex V. D:ivis, 
Casts in Cro. 
Law, 228. 


3 List. 73. 


2. What is incidentally implied in every such statute. 

Ah to THE FIRST POINT, VIZ. Where an ofl'ence shall be said 
to be made felony by statute. 

Sect, .5. It seems clear, that not only those crimes which aie 
made felonies in <‘xprcss words, but also all those which are de- 
creed to have or undergo judgment of life and member liy any 
statute bticome felonies thereby, whether the word “ felony” were 
omitted or menlioned. 

Sect. 6. But an offemee shall never be mad(‘ felony by the con- 
slniclion of any doubtful and ambiguous words of a statute ; 
and therefore, if it be only prohibited under })ain of forfeiting 
** all that a man has,” or of “ forfeiting body and goods,” or of 
being at the king’s will for body, land, and goods,” it shall 
amount to no more than a high misdemeanor, punishable by im- 
prisonment, &c. 

Sect, 7. Also \\ here a statute niakei: a second offence felony, 
or subject to a heavier punishment than the first, it is always im- 
plied, that such .second offence ought to be committed after a 
conviction foi tlie first; from whence it follows, that if it be not 
so laid in the indictment, it shall be piuoshed but as I he first of- 
fence ; for the geiiUei method shall first be tried, w hich perhaps 
may prove effectual. 

t Serf, 8. But if a statute make the doing of an act felonious, 
and a subsecpient statute make it penal only, the latter .‘statute is 
considered as a virtual repeal of the former, so far as relates to 
the punishment of the offence. 

+ Sect. f). If a statute create a felony and say, that the offeii- 
dif shall suffer death, yet he shall, in such case, have the benefit 
of clergy ; for this being a privilege allowed by the common law, 
cannot be taken «Tiway without express words. 

As to THE SECOND POINT, VIZ* What is incidentally implied 
in evety statute making an offence felony. 

Sect* 
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Sect. 10. It seems clear, that every such statute docs, by Inst. 47. 
necessary consequence, subject the offender to the like attainder 
and forfeiture, 8cc. and also does require the like construction as i)aiisrn*22. 
to tliose who shall be accounted accessaries before or after, and Salk. 51*^. 
to all other intents and purposes, as is incidental to a felony at 
coinnioii law. 

Seel. 11. Yet where such a statute saves the corruption (3) of 3 List. 47. 
bloo<l, it impliedly saves the descent of the land of the oi£ender 
to his heir : also where it saves the land to the heir, it prevents 
the corruption of blood so far : and it is said, that in both cases 
it sa\os the wife's dower, because wherever an heir takes as heir, illalc, 703. 
li(‘ shall not avoid a title of dower, in respect of the same inlic- 
ritauce; but notwithstanding such a saving, the land shall be 
forfeitetl for the life of the offender. 


Sect. 12. It is said, that misprision of felony is as wtII inci- iHaK 6yi. 
dental to a felony created by statute as to one at common law. 

Sect. 13. If one commit an offence which is made bdony by Uro. Abr. 
statute, ainl then the statute be repealed, he cannot be punished 
as a felon in respect of that statute. 


Misprision of Felony. 

Offenc(‘s more immediately against the subject, not capital, 3 Tnst. SO. 
are either misprision of felony, or other inferior offences. 'Vs llv/Voa 

Scel.\. It is said, that osevy felony includ(*s misprision * i n. Ticas. 2a. 
felony, and may be proceeded against as a misprision onl}, if the Kith. 3. lO, 
king please, as hath been shewn already in chap. 5. C. 32. 


Sect. 2. Hut generally misprision (f felony is taken for a con- Sumnifiry, 129. 
ccalment of felony, or a procuring of the concealment thereof, 
whether it be felony by the common law, or by statute. 

Seel. 3. For this offence every common person is punishable 13. Troa?. S5. 
by lliiti and inqu isoniiient at coimnon law. And by the statute ^ 
o/’ Westniinstcry^) luiw. 1. c. 9. “ If the sheriff, coroner, or any 
other bailiff within a franchise, or without, for reward, or for 
“ prayer, or for fear, or for any manner of affinity, conceal, con- 
“ sent, or procure to conceal the felonies done in their liberties ; 
or otherwise will not attach nor arrest such felons (there as 
they may), or otherwise will not do their office, for favour 
“ borne to such misdoers, and be attainted thereof, they shall 
have one year's imprisonment, and after make a grievous tine 
at the king's pleasure, if they have wherewith ; and if they have 
“ not whereof, they shall have imprisonment of three years." 

iSV(7. 4. Hy 3 lien. 7. c. I. ‘'The justices of the peace of 
“ every shire of this realm, for the time being, may lake by their 
“ discretion an inquest, whereof every man shall have lauds and 
“ tenements to the yearly value of forty shillings, at the least, to 
“ enquire of the concealments of other inquests taken before 
“ them, and afore other, of such matters and offences as are to 
“ be enquired and presented afore justices of -the peace, whereof 
“ complaint shall be made by bill, or by bills, as w'cll within 
“ franchise as w ithout. And if any such concealment be found 

“ of 


(3) 13y 54 Gee, 3. c. 145, corruption of blood petit treason, and murdcu aail abetting and pro- 
ts abolished, except in the casca of high treason, curing the same. 



74 


OF FELONY, &c. 


Bk. 1. 


1 Hale, 619. 

S. r. C. 40. 

;> Inst. 134. 
Suiniiiary, 130. 


F. Cor. .'>,>3. 
12H.ilr,400. 
a And. 17. 

Cro. Kli/. 4R(). 
536. JJ. iJ. c. 29. 
8. SiO*, 4tc. 

B. Cor. 122. 42. 
Ass. Sinn. 130. 

1 H. Abr. 67. 

F. Ass. 346. 


of any inquest, as is afore rehearsed, had or made within the 
“ year after the same concealment, every person of the same in- 
quest to be amerced for the concealment, by discretion of the 
‘‘ same justices of the peace ; the said amerciaments to be 
sessed in plain sessions.’^ 

Sect. .5. To this title of misprision of felony^ that of theftbote 
seems not improperly reducible, which is where one not only 
knowR of a felony, but takes his goods again, or other amends, 
not to prosecute. 

Sect- (k This offence is very nearly allied to felony, and is said 
to have been anciently punished as such, l^ut at this day it is 
punishable only with ransom and imprisonment, unless it were 
accompanied with sonic degree of maintenance given to the 
felon, which makes the parly an accessary after the fact. 

Seel. 7. But the ban^ taking of one’s own goods again which 
have been stolen, is no offence at all, unless some favour be 
shewn to the thief. (4) 


(4) To lake any reward for Iielpini; any person stolen, incurs a forfeiture of fifty pounds, by 23 
to stolen goods, is tnude felony by 4 (J. 1. c. II. G. 2. c. 36. for wliicli vide til. Ldirenij. 

And to iidvertise a reward for the return of things 


CHAP. VIII. 

OF CASUAL DEATH AND OF DEODANDS. 
Capital offences at common law more immediately 

against the subject, arc of three princijial kinds: fihst, such as 
are committed against his /ife: secondly, such as are against 
liisgoof/s: THUiDLY, such as are against his habilaiiotu 

Book 2d. c. 17. Sect. 1 . There is another mixed kind of capital offences, which 
consists ill the hindrance of the due process of public justice, 
which 1 shall consider iu the second b<?ok, wherein f shall treat 
of the means of bringing offenders to their due punishment. 

Bract. I. 3. c. 4. Sect. C. OrFT.NCEs against the life of a man conic under the 
general name of homicide, which in our law signifies the killing 
of a man by a man. 

1 Halo, 471, Sect. 3. But before I ireat hereof, it may not be improper to 
consider the killing of a man merely per inforf unium, occasioned 
by some animal or thing w ithoiit life, without the default >r pro- 
curement of another man; as where one is killed by a faU from 
a horse or cart, &c. which though it be not properly homicide, 
Piilt. nor punishable as a crime, yet is taken notice of by the law^ as 

'ilnsAl? 58 nature of the thing will bear, in order to raise the 

Crom.',3t.* greater abhorrence of murder; and the. unhappy instrument or 

1 Half, 34. 419. occasion of such death is called A df.odand, and is forfeited to 
' the king, in order to be disposed of in pious uses by the king’s 

ALMONER ; as also are all such weapons whereby one man kills 
another. 

S. r. C. 21. Sect, 4 . It seems clearly settled, that a horse, &c. killing an 

infant 
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infant within the age of discretion, are as much forfeited as if he 3 Inst. 68. 
were of age : but formerly it was holdcn, that a horse or cart, p“”‘* 
ft// a fall from which an infant was slain, w'ere not forfeited ; dIu, c, 
perhaps for this reason, (1) because the misfortune might rather 2 Krb. 719. 
seem owing to the indiscretion of the infant than to any default 
in the horse, &c. But this distinction has not been allowed of 
late ; for llie law does not ground the forfeiture on any default 
in the things forfeited, since it extends it to things w'ithojut life, 
to which it is })lain that no manner of fault can be imputed. 

Sect, 5. Also, by tlie opinion of our ancient authors, things 
fixed to a freehold, the wheel of a mill, a bell hanging in a 1 Sid. 206,207. 
steeple, &.c. may be deodaiids ; but by the latter resolutions they l L«v. 136. 
cannot, unless they were severed before the accident happened. 

Sect, G. However, it is agreed by all, that a ship in salt water, s. P. C.j20,2i. 
whether in the open sea or within the body of a county, from 125. 

xvhich a man falls and is drowned, is not forfeited ; because per- ^ 
sons at sea are continually exposed to so many perils, that the C. Jac\4«3! 
law imputes such misfortunes happening there, rather to them ^ 2.3. 

than to thii ship. Also it seems clear, that when a man riding 
on a horse over a river is drowned through the violence of the sir. i>i, 
stream, the horse is not forfeited, because, not that but the to. liii. 63. 
waters caused his death; (‘2) but it is said, that a ship by a fall 
fiom which a man is drowned in the fre.sli water shall be for- 
feited, but not the nicrchaiidize tliendn, because they no w'ay 
contribute to his death. And by the same reason it seems, that 
if a man lidiiig on the shafts of a waggon fall to the ground and 
break his neck, the horsi's and waggon only are forfeited, and 
not the loading, because it no w'ay contributed to his death; for 
w liich cause, where a thing not in motion causes a man's death, 
that part thereof only w hicli is the immediate cause is forfeited. 

As w here on(» climbing upon the wheel of a cart while it stands 
still, falls from it and (lies of the fall, the wheel only is foifeited : 
but if he had been killed by a bruise from one of the wheels Saycr, 249. 
being in motion, the loading also w ould have been forfeited, be- A'- 3H. 

cause the weight thereof made the hurt the greater; and it is a 
general rule, that wherever the thing wliich is the occasion of a 
maifs death is in motion at the lime, not only that part thereof 
which immediately wounds him, but all things which move toge- 
ther with it, and help to make the wound more dangerous, are 
forfeited also ; for the rule is, oninia quanine moveni ad mortem Bract. 1. 3. c. 6. 
mni deodanda. 

Sect, 7. Tn all these cases, if the party wounded die not of his S. P.C. 21. 
w'ound within a year and a day after he receive it, there shall be 
nothing forfeited, for the law docs not look on such a wound as Kdiw. 6tt*. * 
the cause of a man’s death, after which he lives so long ; but if 

the 

(1) The forfeiture of deodaiids origitiafed in the fall/»w» any thing that is not in motion, 1 Comm. 
I>Iind da^ s of popciy and superstition. They were 301). But if the instrument move to tJie death 
th'signyd to purchase, by propitiatory masses, an either of an infant or an adult, it is forfeited, on 
expiation for the souls of such as were snatched an inquisition found, as a deodand. 3 lust. 57. 
auay by untimely death. But tlic presumed in- 1 Hale, 422. 

noeeney of eliildhood rendered such atonement (2) Qucrc if it had appeared that the horse had 
imnecessary. Therefore no deodand is due, where tlirown liiiu. 
an infant under tlie age of discretion is killed by a 
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the party die within that time, the forfeiture shall have relation 
to the wound given, and cannot be saved by any alienation or 
other act whatsoever in the mean lime. 

Sect. 8. However, nothing can be forfeited as a deodand, nor 
seized as such, till it be found })y the coroner’s iiupiest to have 
caused a man’s death; but after such inquisition, the sheriff is 
answerable for the value of it, and may levy the same on the 
town v/here it fell, and therefore the inquest ouglit to lind the 
value of it. (d) 


b Co. 110. 

Co. Lit. llo. 

Dalt. c. 07. 

S. P. C. 21. 

Piilt. V2b. 

Soci 4 Edw. 1 . 
dc Oilic. Coro- 
na tori s. 

lllak‘,4l«, 419. 

Qi) upon iniiuisitions of lids kind tlic jury ge- 
nerally find tin; valoc of the doodand lo be as 
siiiiall as possible, and even eonfine that value, act- 
cording to tile eircuiiistaiiLes of the ease, to the 
very thing or part of the thing itself which caused 
the death. 2 liac. Abr. *20. 'J’his practice the 
court of King’s Ueiich has impliedly sanctioned, 
by refusing to reform it on .in application in favour 
of the crown or its grantee. Fos. 206. 2 Bar. K. B. 


82. Nor can such an iiuiuisition be taken by the 
grand jury on default of the coroner, 1 Burr. 19. 
(and when taken by the coroner, it nmy he moved 
and liMversi'd, 1 Burr. 20. 2 Hale, WO.) liec.iuse 
it is transacted in ‘.ecret, t.ihen ci p/rtc, and in- 
tended as the platform of an odioii" su|)eistitioiis 
elaim, 4 lust. 196. repugnant, to the principles of 
sound reason and true policy. Foster, 266. 


CHAP. IX. 

OF FFLO 1)E SF. 

(1) IIOMICI 1)15 properly so culled, is eillior against a niaii’s 
own life or tliat of auollier. 

Ill 


(l) lloinicide, in its most general division, is 
into felonious or not felonious. Felonious is either 
JehthsCf or felonious hornieitle of a man’s .seif; 
murder, vvhlehis the killing ol'anotlu'r vvitli malice 
aforethought, either express or implit'd ; ,'ind man- 
slaughter, whicli is tlie killing of another without 
premeditation or malice aforethought. liomicldc 
not felonious is either jnstiiiahle or o.<cusal)!e. It 
is justifiable in atlvancement of justice, as b> the 
execution of malelaetors, or when it hapj.*‘n-ji.i the 
clue and projier e.vecution of leg.d proc» ss .h which 
lesistana; is made. It is also justifiable when it 
liap|)ens in certain cases of defence of a man’s pro- 
jiertv, habitation, or jierson ; but tins, it is to be 
observed, does not cxteiul to evrry case, where a 
tuan’.s pcT.sonal .Srifety or property or habilaiiun is 
invaded, but only to case- when a known felony i- 
attempted to be committed by violence, and 
it is neces-ary for immediate piotection to repel 
force by force — as an attempt lo commit a burg- 
lary in a man’s house, to re)' iiini or to murder; 
in these ea^es it is justifiable to kill the aggressor. 
There are other cases of homicide where the kill- 
ing cannot be wholly jusiiiied, yet may be com- 
mitted under .sueli eircum-tances of palliation that 
the fact may st.imt excused : as when it happens 
by misadventure, or aecideut ; or in other cases 
of self-defence, when the ciiuim stances under 
which a man is killed will nol amount to <*i justifi- 
cation of the party killing the other, and yet it 
is so far excusable that It i- net (be feloni.)iis kill- 
ing of manslaughter. \V"'{i: respect to felonious 
homicide, the ancient judgro.nl was that of death, 
as in other cases of felony., but witii bcudit of 


clergy, until the slat, of 23 11. 8. took away t lergy 
fiom kiHiiig with luaHee aforelhougbl, wbieli since 
that time ha.s always been a ncccs-ary part of the 
legal tlolinition of murder. Sir F.. I’oke say'-, in- 
vlecd, in bis (Jomiuentaiy on the stal. of Mnrl- 
beige, c. 26. that al common law the judgment of 
death was awarded in all cases of excusable homi- 
cide ; but ill tJiis ojiinioii lie seems clearly to be 
wrong, and is e..nliadi(;led by bolb Hale and Fos- 
ter. lie seems lo found his opinion iijioii the 
words of tlnssta utc of Marlbtrge, and on a mis- 
apprehension of he meaning of the word “ w/in- 
drum,’’ as there usciJ. 'I'he staiule cnaels, Mur- 
“ </> lui tie cctero non adjudivvlur comm vbi 

** injofio oium tiifii'nmiwdo udjndicidom e i i^d iocAiui 
h,d>eat m'd’diuw c«i inteifecli'i ppi' ndoiuani tantuin 
** et oon (diler.*^ lie seems to suppose (hat tJic 
word “ murdrvnC^ was meant (o «'xpi»‘ss the crime 
of homiodc, whereas iL is evident it was meant to 
designate the fine anciently culled 7/n/.ie'‘um, vvhicli 
was set upon the township where. aii\ man was 
.secretly killed. It should seem that aiiiong other 
abus< s and exactions which the tiirhiilence of those 
times had given birih lo, was the improper levy- 
ing the fine called murdrum upon townships, and In 
cases where it ought not to have been levied; and 
the»‘efore the statute of IMarlherge, which passed 
at the close of the coutest between IJoury and his 
barons, and regulated many abuses, amongst other 
things, diR'cts, c. 2 d. tliat vills should nut he amer- 
ced because all above twelve years of age did not at- 
tend the court of the sherilf and coroner, and then 
iminediately goes on, in the next chapter, that 
“ tniu'di'iim'* sliall only he adjudged in cases of fe- 
lonious 
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In treating of homicide against a man’s own life, I shall con- 
sider, FIRST, in what cavses a man shall be said to be a feh de se: 
SECOND lA, what he shall forfeit for this offence. 

As to Tin: FIRST point, viz. In what cases a man shall be 
said to be a felo de se. 


SecL 1. 1 shall take it for granted that, in this as well as in all i Hale, 4n. 
other felonies, the offender ought to be of the age of disoietioii, 
nml (v?//pos f/ie/t/is ; and therefore that an infant killing himself a 
under the age of liiscretion, or a lunatic during his lunacy, can- 
not be a J’e/o de sc. 


Sect. ^2. Hut here 1 cannot but take notice of a strange notion 
which has unaccountably prevailed of late, that e^ery one who 
kills himself must be non compos of course ; for it is said to be 3 Moil. lOO. 
impossible that a man in his senses should do a thing so con- 
trary to nature and all sense and reason. 


Sect. 3. If this argument be good, self-^murder can be no crime, piow. 261 . 
for a madman can be guilty of none : but it is wonderful that the Comb. 2, 
repugnancy to nature and reason, which is the highest aggrava- 
tion of this offence, should be thought to make it impossible to 
be any crime at all, which cannot but be the necessary conse- 
*jm*nce of this position, that none but a madman can b(‘ gniify 
of it. JSIay it not w ith as much reason be argmul, that the mur- 
der of a chilli or of a parent is against nature and reason, and 
eonsequently that no man in his senses can commit it i Hut has 
a man then fore no use of his reason, because he acts against 
right reason i \Vh> may not the passions of grief and dis(!ontent 
tempt a man knowingly to act against the principles of nature 
and reason in this case, as those of love, hatred, and revenge, 
aiul .such like, are too well know n to do iu otiier.s ? 


Sect. 4. How ever, our laws have alvvay.s had such an ablior- 
ri'iicc'. of tliis crime, that not only he who kills himself with a de- 
liberate and direct purpose of so doing, but also in some cases T)aU. c. ill. 
he wdio nialiciou.sly attempts to kill another, and in pursuance of 
such attempt unwillingly kills himself, shall be adjudged in the 3 just. p.Xl. ' 
eye of the law a fdo de se. • For w Iierever death is caused by an 

act 


lunious homicide; so that it appears (o liave rcla- 
lioii more to tlio line tliiui to llie ciime. Hoiitlo, 
we learn from jJraclon, c. 15, s. 6. that dilli Tent 
customs prevailed in dilierent places os to m hat 
homicides sliouid .suhjcci the vill to tiiu fine of 
vmrdnnny and it might he anotluT ohjeet of the 
statiite to riMider the law upon lliis point uniform 
llnougliout IhiLdand, by enacting that murdrum 
should only have place in cases of felonious homi- 
cide. lint although evciisahle homicidt' was not 
attended with forll-iliire of life, vet the paity 
committing the deed forfeited all his goods. But 
this is tioubted by Sir M. Foster (Hiscoiirse on 
Homicide), who thinlvs tlic forleilun' was not of tdl 
the goods ; but wliotlier of all or of part, the sta- 
tute of Gloucester enacts, that if Iiomicide 
trouva perpaif qve il le fist «»?/’ dejhuV oa per mk- 
“ adventure donqne fra lea justices ussavoir au rap et 
“ le roif lui la fra m grace si lui phikt.’* After this 
statute, if tljc verdict found the fact of misadwi^ 


iure or ab dtfeud\ upon the same being returned 
into Ghancerv the jiaify hatl a charter of pardon 
as a matter of coiirsi’ ; for the words, if flicking 
please, ** si lui pluhlf Sii Ed. Coke sa\s, arc hut 
words of reverence to the king, for the king Is ex 
meritojuslicia: to grant the pardon. .Sir W. Foster, 
however, takes another view of this statute, ami 
thinks the party hud his pardon as matter of 
eoursc before tin* passing this statute, and llnit (he 
ohjeet of this ennt'tnuTit was to Iiave the return 
iiuule by tin' justices in eyre, and not by the she- 
rilF or coroner upon llie, writ de odio ei aiia, as was 
the custom at common law. This course of find- 
ing special verdicts of the facts is abandoned in 
modern times ; and hi all questions of Iiomicide 
Ihi* practice now is, if the facts proved tlo not 
amount to murder or iiiaiislaDghter, for the court 
to direct a general verdict of acquittal. (Foster on 
Homicide, c. 4.) 
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act done with a murderous intent^ it makes the offender a mur- 
derer; and therefore, if A, discharge a gun at li. with an intent 
to kill him, anti the gun breaks and kills A.; or if A, strike B. 
to the ground, and then hastily falling upon him wound himself 
with a knife which li* happens to have in his hand and die, in 
both these rases A. is j‘e/o de .sc, for he is the only agent. 

Staun. 16. Sect* 5, But if iJ., being so assaulted, had been driven to the 

Piilt. 119. wall, and holdcn up a pitch-fork or knife, standing in his defence, 
413 V * and A* had hastily run upon the same and been slain, B. should 

upon this rase; bc adjudged to kill him in his own defence. And for the same rca- 

which he con- soil perhaps ill the caso abovo, if B. after he had fallen to the 

presculpd ground, had holdeu up a knife or sword in his defence, and A. 
hy Dalton lind had fallen thereon and been slain, B. should be adjudgiHl to kill 
Gi/ftf, and that him SC defcudeiido ; for B* exerts his strength in his own defence, 
doing occasions the mortal wound received by A . 

vifortumum. Sect* fi. He who kills another upon his desire or command, 
is, in the judgment of the law, as much a murderer as if he had 

done it merely of his own head, and the person killed is not 

looked upon as a fc/o de ae, inasmuch as his assent was merely 
void, as being against the laws of (Jod and man : but where two 
Keilw. 136. persons agree to die together, and one of them, at the persuasion 
of the other, biivs ratsbane, and mixes it in a potion, and belli 
drink of it, and he wlio bought and made the potion survives by 
using proper remedies, and the other dies, perhaps it is tlie bet- 
Moor,754. ter opinion, that he who dies shall be adjudged a /(Vo de se* be- 
cause all that happened was originally owing to his own wicked 
purpose, and the other only put it in his power to execute it in 
that particular manner. 

As to THE SECOND POINT, VIZ* What siicli ail otrender shall 
forfeit, 

S. r. C. 18H, Sect. 7 . It seems clear that he shall forfeit all chattels, real or 
personal, which he hath in his own right, and also ail such eliat- 
Fincli/sie"!* whereof he is possessed cither jointly with his wife, or 

Crom. 31. ill her right; and also all bonds and other personal things in ac- 
belonging solely to himself; and also all personal things in 
8E. i. ‘J4* * action, and, as some say, entire chattels in possession, to which 

llavm. 7. he \vas entitled jointly with another, ou any account except that 

262 of merchandize: but it is said, ihai he shall forfeit a moiety only 
iComni,'l90 such joint chattels as may be scvercf? and iiolliing at all of 
193. what he was possessed »f as executor or adiiiinistraior. 

1 Hale, 413. Sect. 8. However, the blood of a felo de se is not corrupted. 
Plow. 261, 262. nor his lands 6F inheritance forfeited, nor his wife banxd of her 
dower. 


5 Co. 110. 

3 54. 

1 Satind. 362. 
1 Hale, 414- 
1 Sid. 150. 


Sect. 9 . Also no part of the personal estate is vested in the 
king, before the self murder is found by some iiiqiiisilion; and 
consequently the forfeiture thereof i.s saved by a pardon of the 
offence before such finding. 


162. 2 Mod. 53. 3 Mod. 100. 241, 242. Con. 1. Lev. 8. 1 Keb. 67, 68. 4 Comm. 1 90. 


Plow. 260, 

5 Co. J 10. 

1 Hale, 412. 
4 Com, 190. 


Sect. 10. But if there be no such pardon, the whole is forfeit- 
ed iminctliately after such inquisition, from the time such mortal 
wound Vvus given, and all intermediate alienations are avoided. 

Sect* 



Ch. 9* 


OF FELO DB SE. 


79 


Sect. II. And auch inquisitions ought to be by the coroner 3 Inst. y>5. 
super visum corporis, if the body can be found; and an iiiquisi* 
tion so taken, as some say, cannot be traversed. ^ s. L. 

414 to 417. 

Far. 16. Salk. 190. 377. Carth. 72. Skin, 45. Stanif. 183. 3 Mod. 80. 238. 1 Mod. 82. 2 Kcb. 
859. 1 Vent. 181, 182. 2 Wnt. 38. 2 Jones, 198. 2 Hale, 59. Lev. 8. Sid. 160. 


Sect, 12. But if the body cannot be found so that the coro- p Inst. .55. 
ner, who has authority only super visum corporis, cannot proi^eed, ^ 
the inquiry may be by justices of the peace, who by their com- Cartii.V,?. 
mission have a general power to inquire of all felonies; or in the ^ li- 
king’s bench, if the felony were committed in the county where \ 
the said court sits; and such inquisitions are traversable by the i Sid. loj. 114 . 
executor, &c. 


Sect, 13 . Also all inquisitions of this offence, being in the na- Salk. 377. 
ture of indictments, ought particularly and certainly to set forth ^ Mod. lo. 
the circumstances of the fact; as the particular manner of the 
wound, and that it was mortal, &c. and in the conclusion add, 
that the party in such manner niunlered himself. 


Seel, 14, Therefore if cither the premises be insuflicient, as *2Lcv.iio.i.-vj. 
if it be found that the party flung himself away into the water, 3M()d. luo. 
et sic seipsum emergit, which is nonsense, because “ cmergo’* sig- ytlo^Salk ^377 
iiities only to rise out of the water: or if there he wanting the 
proper conclusion, et sic seipsum inurdravit, the inquisition is not 
good. 


Sect. 15. Yet if it be full in substance, the coroner may be j Sid. 225. 259. 

served with a rule to amend a defect in form. 3 jMo(I. 101 . 

1 Krl>. 907 , 

Fitzg, 6. See 1 Saund. 273, for process from Tin: Crow n-ofi ice on such an imimsilion against a 
debtor of a /<'/(> ik sc. 


CHAP. X. 

OF JUSTIFIABLE IIOMICIDF. 

Homicide against the life of another either amounts to rr.- 
LoNY, or docs not. 7’hat wdiicli amounts not to felony, is either 
jusiljiable, and causes no forfeiture at all, or excusable, and causes 
the forfeiture of the party’s goods. 

Of JUSTIFIABLE HOMICIDE I shall premise these general rules. 

Sect, 1. First, It must be Giving to some unavoidable necessiti/ Vnj. si‘ct. 22 . 
to wdiich the person who kills another must be reduced ivithout 
any manner of fault iu himself. 

Sect. 2, Secondli/, There must be no malice coloured under 2 Roll. 120. 
pretence of necessity ; for wherever a person wdio kills another ^ ^ 

acts in truth upon malice, and takes occasion from the appear- giEdV. i. do * 
ance of necessity, to e.xccute his own private revenge, lie is Mai. in parcis. 
guilty of murder. 

Sect, 3. Thirdlu, According to the opinion of the old books (a), (a) 22 Ass. 55. 

which 

27 11. 6. 20, 21. 

Dalt. 150. B. Ajip. 5. 129. B. Cor. 57. 87. 
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(t/) 35 Hen. 6, 

11. i)8. 

2 Inst. 316. 
Co. Lite. ‘i83. 
1 Hale, 178. 


Half. c. 98. 
1 I lair, 497. 
10 Co. 76. 
£. 4. 33. 


1 Halo, 497. 
500. 

.3 [list. ^8. 

5 Co. 106. 
Cro, Car, 98. 
]\Ioor, 333. 

4 Coniiu. 178. 


Halt. c. 98. 

1 Halo, 50 J. 


Co. Liu. 128. 


2 A.ss. 3. 

S. P. C. 13. 196. 

I Halo, 497. 

II H. 4. 12. 
Plow. 306. 

3 Inst. 131. 


'27 Ass. 41. 

1 Hale, 501. 
B. App. 69. 
Cor. 67. 197. 
Co. Lit. 128. 
Halt. c. 98. 


which in this respect seems to be contradicted by others more 
modern (/»), it seems> that one may set forth a fact, amounting to 
justifiable homicide, in a special plea to an iiidictinent or appeal 
of murder; and that the same being found true, lie shall be dis- 
missed, without being arraigned, or enforced to jdead not guilt i/. 
And indeed it seems extremely bard, that a sheritt or judge who 
condeiiiiis or executes a criminal, &c. should be forced, on a 
frivolous prosecution, to hold up their hands at the bar for it, 
&c. ' ]hit it is agreed, that no one can plead a fact amounting to 
jjoniicifle se dcfendendo, or by misadventure, but that, in such a 
case, the diifeiulaiit must plead not guilli/, and give the special 
matter in evideiiee: and it is also agreed, that where a special 
fact, amounting to jiislifiablo homicide, is found by llie jiiry, the 
party is to be dismissed, wdlliout being obliged to piucbase any 
pardon, &c. 

JusTiFiAiiLE HOMICIDE is citlicr of a public or of a private 
nature. Justifiable homicide of a public nalurc is siieli as is oc- 
casioned by the due execution or ad\aiH‘emeiil of [lublic justice. 
— That of a private nature is such as happens in the just di feiu e 
of a man’s person, house, or goods. 

Of JUSTIFI ABLE HOMICIDE hi the duo cxcculioii oi 2 )ul)Uc jus~ 
iice, the following rules must be observed. 

Sect. 4. First, The judgment, by virtue whereof any person Is 
put to death, must be given by one who has jiirisfliction in the 
cause; for otherwise both judge and officer may be guilty of fe- 
lony. 

Sect. i). And tlicreforc, if the court of common pleas give 
judgment on an appeal of death, or justices of |)ea(:i' on an In- 
dictment of treason, and award execution, whicli is executed, 
both the judges who give, and the ofliceis who exocuU' tlu‘ siui- 
teiicc, are guilty of felony, because, these coiiits having no iiioie 
jurisdiction over these crimes than mere jirivate persons, their 
proceedings thereon are merely void, and w ithout any foundation. 

ISect. (). Ibit if die justices of peace, on an indictment of tres- 
pass, ariaigu a mun of felony, and 'co>»deiim him, and he b(j exe- 
cuted, the justices oiily are guilty of kdoiiy, and not tlie offic^eis 
who execute their sentence; Lw the justices had a jurisdiction 
over the olfence, and their proetT'dingt were irregular and erro- 
neous only, but not ^oid. 

Sect. 7. Secondlt/. The judgment must be lixecuted by the 
lawful officer. 

Sect. 8. Indeed it was formerly holdcn, that any one might as 
law fully kill a person attaiiilcd of treason or felony as a wolf or 
.any other wild beast; and anciently a jiersoii condeiimed in an 
appeal of death was delivered to the relations of the deceased, 
in order to be executed by them. 

Sect. {)• But at this day it seems agreed, that if the judge who 
give.^ the sentence of death, and, d fortiori, if any private person 
execute the same, or if the proper officer himself do it without a 
lawful command, they are guilty of felony. 

Seel. 
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Sect. 10. Thirdly f The execution must be pursuant of, and W. 6. 5a. 
warranted by, the judgment, otherwise it is without authority ; 
and consequently if a sheriff behead a man where it is no part of Soc kl». 
the sentence to cut off the head, he is guilty of felony (I). Finch, :n. 

1 Hale, 454. 501. 2 Hale, 411. 4 St. Tr. 129. Foster, 26B. 

Of JusTfriAKLE HOMICIDE ill the due advanceineiit of public 
justice, I shall consider, — First, in relation to criminal, — Se- 
condly, in relation to civil causes. 


I. IIoMiciDi: in the advancement of public justice in cnminal 
causes may be justified in several cases. 

Sect. I J . First, If a person, having actually committed a felony, 02 Ass. 55 . 
will not suffer himself to be arrested, but stand on his own dc- 07. 89. 

fence, or fly, so that he cannot possibly be apprehended alive by 
those who pursue him, wlietlier private persons or public officers, Joait. c. 98 . 
with or without a warrant from a magistrate, he may be lawfully Crom. 
slain by them. J'o ’ 

S.w. 2()1. 

1 IJalc, 489. Foster, 271. Furem si aliter capi imi po'iset, occttlere permittunt. Stenih. de Jure Goth, 


Sect. 12. Secoudli/, If an innocent person bo indicted of a Srr authoni;<“. 
felony, wJiero, in truth, 110 felony was committed, and will not 
sillier himself to be arrested by the officer who has a warrant for 
that puij[)ose, he may lawfully be killed by him, if Ikj cannot 
otherwise be taken ; for there is a charge against him upon record, 
to which at his peril he is bound to answer. 

Sect. 13. Thirdly, If a criminal, endeavouring to break the j iKilo, -ifii. 
gaol, assault bis gaoler, lie nia> be lawfully killed b> him in the 4‘.H, jej, J9o'. 
affray. 

Sect. 14. Fourthly, If those who are engaged in a riot, or a Croiu. 80. 158. 
forcible entry, or detainer, .stand in their defence, and continue 
the force in opposition to the coniniaiid of a justice of peace, &c. kj'»h. 121 . 
or resist such justice endeavouring to arrest them, the killing of 
them may be justified («) : and so perhaps may the killing of ('(/)Srr iur 
ilangei’ous rioteis by any private persoii.s, who cannot otherwise 
suppress them or defend themselves from tliein, inasmuch as 
every private person seems tb be authorised by the law to arm tlic Public 
himself for the purposes aforesaid. (2) Peua*. 

Sect. 15. Fifthly, If trespassers in a forest, cbace, park, or S. P. c. i.T 
warren, or any inclosed ground wherein deer are kept, will not 
render themselves to the keepers upon an 11 or. and cry made ^ 
to stand to the king’s peace, but fiy from, or defend themselves 9 St. Tr. 8i5. 
against them, they may be slain by force of tlic statute de wale- 
factoribus in parch, 21 Edvv. 1. st. 2, and 3. and 4 Will, &. Mary, 

‘c. 10. 

Sect. 


( 1 ) That is, if (he officer varicth from the judg- 
ment of his own heucl and without warruit or the 
colour of antlioritjs but not if ho is authorised by 
custom or by Avarrant from the crown. For al- 
though the king cannot by his prerogative vary the 
execution so as to aggravate the punishment beyond 
tile intention of the law ; yet it doth not IblloWf 
that lie who may remit part of the judgment, or 
wholly pardon the olTender, cannot miUgate bis 
VOL. I. G 


punishment with regard to the pain or infamy of it. 
Foster, 267, 

(2) Therefore if a stranger interpose to partcorn- 
butauts in nii aifray, giving notice to them of tliat 
intention, and they assault liiin, and in the struggle 
he should chance to kill, this would be JwUiMle 
homicide; for it is every man’s duty to interpose 
for the preservation of the public peace, and for 
the prevention of mischief. (Foster, 272.)^ But 
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Dalt. c. 98. 
Plow. 9. 

3 Inst, nu 
37 II. 6. n. 


1 Roll, 189. 
Foster, ^70. 

3 lust, hfu 
Croni. 21. 

c. ‘>^1. 

1 Jfnie, 19 1*. 

Foster, 292. 
Strange, 499. 
6 St. Tr. 195. 

Cfoin. 30. 


1 Hale, 481. 
tVslor, 271. 

Pair. L. ofN. 
455. 


2111.8. r. 5. 
Dalt. c. 93. 

1 Hale, 486, 
487. 493, 494. 
S. P. C. 14. 

R. Cor. 100. 

F. Cor. 179. 
192.261. 305. 
C. Car. 544. 

26 Ass. 23. 
Crom. 26. 
Kcly. 128i 129. 
Fos. 271. 275. 
9 Ann. c. 16. 
(fl) Vide sect. 
25. 


SecL 16. Sixthly, If either of the parties fighting in a combat 
allowed by law for the trial of some special cases, be slain, he 
who kills him is justified, and the death of the other is imputed 
to the just judgment of God, who is presumed to give the victory 
to him who lights in maintenance of the truth. 

II. Homicide, in the advancement of justice in civil causes, 
may also be justilied in some cases. 

Sect. 17. As where a shcrift', &.C. attempting to make a lawful 
airest in a civil action, or to retake one who has been arrested 
and made his (‘scape, is resisted by the party, and unavoidabiy 
kills iiiin in the afiVuv. 

4 Conint. 180. 

Sect, 18. And in such case the officer is not bound to give 
back, but may stand his ground and attack the party. 

Sect. 19. But no private person of his own authority can arrest 
a man for a civil malt<;r, as he may for felony, Scc. 

Sect, 20. Neither can the sheriff himself lawfully kill those who 
barely fly from the execution of any civil jwuccss. 

Of JUSTiiiAULE HOMICIDE of a private nature, in the just 
defence of ainan^s person, lioiise, or goods, I shall shew, Finsr, 
in what cases the killing of a wroiig-doiu' may he justified by 
reason of such defence. Secondly, where the killing of an in« 
nocent person may be so justified. 

Sect. 1 . And fi ust, the killing of a wrong-doer, in the making 
of such defence, may be justified in many eases : as where a man 
kills one who assaults him in the highway to rob or murder liiin ; 
or the owner of a house, or any of his servants or lodgers, &c, 
kill one who attempts to burn it, or to commit in it murder, rob- 
bery, or other felony (n); or a woman kills one who attcnifiis to 
ravish her (.3); or a servant coming suddenly and finding his 
master robbed and slain, falls upon the murderer immediately and 
kills him; for he does it in the height of his surprize, and under 
just apprehensions of the like attempt upon himself; but in other 
circumstances he could not have justified the killing of such aa 
one, but ought to have apprehended him, 8cc. 


Crom. 27. Neither shall a man in any case justify the killing 

Siiu). .56. anoth<;r by a pretence of necessity, unle.,.. he were himself wholly 
1 Hale, 405. without fault in bringing that necessity upon himself ; for if a 
440, 111. defence of an injury done by himself, kill any person 

whatsoever, he is guilty of manslaughter at least; as where divers 

rioters 


5n all those rases tfi-ro must ho an apparent ne- 
cessity on the <4liccj’.> ^hie, that the party eould 
not be awested i»r api/n liondcd ; that the riot could 
not be 5 upprf.si»cd ; ilfat the prisoners coiikl not 
bo kept in hold , that the decr-sii'alcrs could nut 
shut escape, unless sucli liuinieidc were cuiinnitted ; 
otherwise without such absolute necessity it is not 
justiAable. 4 Comm. 180. 

(3) The injury intended ran never be r«=‘paired 
or forgotten ; and natuw , t., lender the sex amia- 
ble, hath implanted in the icmale heart a quick 


sense of lionour, the pride of virtue, which kiiidleth 
and iidhimetli at every such uistance of brutal lust. 
Fos. 274. Bac. El. 34. rrin. 1\ L. 211.— So too 
tlic feelings of a parent or a husband wbicli invo- 
luntarily actuate them at tlie moment to kill thu 
forcible ruvislicr of a wife or a daughter’s virtue, 
arejiistifmbie. 1 Hale, 480. And no doubt tlte 
forcibly attempting a crime' of a still more detesta- 
ble nature, may be equally resisted by the death of 
the unnatural aggressor. 4 Coram. 181. 
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rioters wrongfully detain a house by force, and kill those who 
attack it from without, and endeavour to burn it. 

Sect. 23. Neither can a man 

fence of his house or goods, or , 

private trespass ; and therefore he that kills anotlier, wJio claim- j Halc^ V bj 

ing a title to his house attempts to enter it by force, and shoots 4a(). *n?8. 

at it, or that breaks op(;n his window's in order to arrest hiyi, or 

that persists in breaking his hedges after he is forbidden, is guilty 

oi manslaughter ; and he who in his own defence kills another 

that assaults him in his house in the day-time, and plainly appears 

to intend to beat him only, is guilty of homicide se defendendo, 

for which he forfeits his goods, but is pardoned of course; yet it TVilt. ii9. 

seems that a private person, and, d fortiori, an ofiiccr of justice, 

who happens unavoidably to kill another in endeavouring to jf/g. 

defend iiiniself from, or to suppress dangerous rioUu's, may justify i’oph. 

the fact, inasmuch as lie only does his duty in aid of the public 

justice. 

Sect. 24. And I can see no reason why a person who without 
provocation is assaulted by another in any place whatsoever, in 
such a manner as plainly shews an intent to murder him, as by 47 . 

discharging a pistol, or pushing at him with a drawn sword, &c. i And. n. 
may not justify killing such an a.'^sailaiit, as much as if he had at- 
tempted to rol) him; for is not he who attempts to murder me 48 1. 
more injurious than he who barely attempts to rob me ? And can 274. 
it be more jiistifial)le to light for iny goods than for my life ? And 
it is not only highly agreeable to reason that a man in such cir- 
cumstances may lawfidly kill another, but it seems also to be con- 
firiiKMl by the general tenor of our law-books ; which, speaking Cwm, 27 , 28. 
of lioinicidij se defendendo, suppose it doiu*. in some quarrel or Dalt. c. 98. 
affray. J'rom whence it seems reasonable to conclude, that i5ynst^^7^^* 
where the law jmlges a man guilty of homicide se defendendo, yidc \\ Cor. 
there must be some precedent quarrel in which both parties al- i'ai. 2 ad, 2»7. 
ways are, or at least may ju.slly be supposed to have be‘en, in 
some fault, so that the necessity to which a man is at length re- 
duced to kill another, is in some measure presumed to have been 
owing to himself : for it cannot be imagined that the law, w hich 
is founded on the highest reason, will adjudge a man to forfeit all 
his goods, and j)iit him to the necessity of piuchasing his pardon, 
without some appearance of a fault. And though it may be said 
that there is none in chance-medley, and yet that the party’s goods 
arc also forfeited by that, I answer, that chance-medley may be 
intended to proceed from some negligence, or at least want of 
sufficient caution in the party who is so unfortunate as to commit 
it, so that he doth not seem to be altogether faidllcss. 13<‘sides, 
one of the reasons given in our law-books for w hich homicide se s. P. C. 15. 
defendendo forfeits goods, is because thereby a true man is killed ; c. 98. 
but it seems absurd, that he who apparently attempts to murder ^*^***^*''' 
another, which is the most heinous of all felonies, should be 
esteemed such, when those who attempt other felonies, which 
seem to be much tess criminal, are allow’cd to be killed as down- 
right villains, not deserving the protection or regard of the law. 

Sect^ 25. How'cver, perhaps in all these cases there ought to N. Bcndl.47. 

G 2 be 


justify the killing another in de- Sum. 10 , 57 . 

ckf iiiu from n • (^ar. ojU. 
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Crom. 27, 20. 
Dali. c. 90. 
Sum. 12. 
Fobtcr, 270. 


liract. 1 . 1 .'). 

1 Hale, -107. 

1 And. 41. 
Kfly. ;>1. 

Prill. V. L. 211. 
26. Ass 2.5. 


Balt. r. 90, 
l}ac. Klein, c. 5. 
4 Com. 107, 


C. Car. .*>.50. 
A'larcli, .'S. 

1 Bale. 42, 43. 


be a di.stinction between an as.sauit in the highway anil an assault 
in a town. For in the first case it is said, that the person as- 
.saulted may justify killing the other without giving back at all; 
but that in the .second ca.se he ought to retreat as far as he can 
without apparently hazarding his life, in respect of the probability 
of getting assistance. 

t And by 24 IJen. 8. c. 5. it is recited, Forasmuch as it hath 
been in question and ambiguity, that if any evil-disposed person 
or persons do attempt feloniously to rob or murder any person or 
persons in or nigh any coimnon highway, cartway, horseway, or 
footway, or in their mansions, messuages, or dwelling places ; or 
that feloniously do attempt to break open any dwelling-house in 
the night-time ; shoidd happen, in the prosecution of such feloni- 
ous intent, to be slain by him or them whom the said e\il-doers 
shoidd so attempt to rob or niunlcr, or by any person or persons 
being in their dwelliiig-lioiise, which the same evil-doers should 
so attempt burglarily to break by night, if the said person so hap- 
pening in .such cases to slay the offender .so attempting to commit 
murder or burglary, .should forfeit or lose his goods or chattels 
for the same, as any other person should do that by chance meilley 
should hapjien to kill another in his or their defence,” I'or tlu'. 
declaration of whicli aiiibigiiily and doubt it is enacted, 'J'hat 
wdioevcr .sJjalJ be indicted or appealed of or for the death of 
such evil-disposed person or persons attempting to murdc'r, 
“ rob, or burglarily to break mansion-houses as aforesaid, shall 
not forfeit any land.s, tenements, goods, or chattels, but shall he 
** thereof, and for the same, fully acquitted and discharged.” (1) 

Scd. 2fi. Skcondcy, Also the killing of an innocent person 
in defence of a man’.s self, is .said to be justifialdi? in some .special 
cases; as if two be shipwrecked togetlu^r, and one of thejn get 
upon a plank to save himself, and the other also, having no other 
means to save his life, get upon the same plank, and finding it not 
able to support them both, thru.st the other from it, whereby he 
is drowned, it secm.s that lie who thus preserves his own life at 
the expense of that of another, may justify the fact by the inevit- 
al)lo IK cessity of ilie ca.se. 

Strf. 27. If a man be aw akened in the night w ith an alarm that 
thieves an; in his house, and .searching for them in tin* dark with 
his sw'ord drawn, happen to kill a pi*r.soii lying hid in a part of the 
house, w ho in truth had no ill design, and was brought thither by 
a .servant in order to assist in cleaning the house, it seemeth that 
he may justify the fact, inasmuch as it hath not the ap|.caraiice of 
a fault. 

CHAP. 


(4) Nor on;*, the master of a house but a lodger 
or sojourner who kills au assailant iiueudin^ to com- 
mit murderer robbery, is within llie protection of 
this statute. Cr- . I.'ar. ;V4 1. Uiil lliis n-aclies not 
I to any crime uriaeeonipainVd ’.villi force, as picking 
of pockets; or to ilie in caking open of any house 
in the d.iy time, unIe^‘^ ii carry vvitli it . n Hlteiiipt 
of robbery or arson. 4 C mc.ih. IBO Vide 1 Hale, 
488. And although it is the Itighe.^t possible inva- 


sion of property, a man is not justifiabic in killing 
another whom hr takctli in adultery with liis wife, 
l'»r it savours ’more of sudden revenge than of si-lf. 
preservalior. ; but this ’aw hath been e\eculed with 
groat benignity. Vent, 1.S9. Itay. 212. Prin. 
P. L. 212. If the husband, however, delect llie 
ravisher in the attempt, the wife eallmg for assist- 
ance, it is excusable, sc dejeyulendo. 1 Hale, 486. 
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CHAP. XI. 

OF EXCUSABLE HOMICIDE. 

Excusabl E lioiiiicidc is either per infortunium, or se defen- Str i sa 
dendo . — la treating of which 1 shall lirst shew the nature of each 
of them distinctly, and then consider those properties whfirein 
they both agree. 

Sect. 1. HoxMIcidk per infortunium, or by misadventure, is 47 * 2 . 

where a man in doing a lawful act (1), without any intent of hurt, st.Tn a;30i. 
unfortunately chances to kill another. Stranjro. 46e. 

Vrin. L. ‘214 

Sect, C. i\.s First, Where a labourer being at work w ith a r, Ed. 7 . 
hatchet, the head thereof flies off, and kills one who stands by. t’or. . 59 . 148. 

Sect, 3. Secondlj/, Where a third person whips a horse on w hirh Sni.i. 58, 59. 
a man is riding, whereupon he springs out, and runs over a child J 
and kills him, in w hich case the rider is guilty of homicide per 
infortunium ; and he w hoga\e the blows of manslaughter. 

Sect, A, lliivdlj/. Where a workman, having first given loud 1 Hale, 472. 
w'arning to all per.sons to stand clear, flings down a piece of tim- 
her from a jirivate house .standing out of flic road, and thereby Hukl 1 . /j. c. 4, 
kill.s one w ho happeti.s to be underneath : — hut if any jier.son fling v.vo. 
downi siudi a piece of timber idly in play, or even a w’orkman fling ^ 
it ilow n in tlie .streets of a town, where the danger is apparent in 
n spect of the number of peojile continually passing by, he is 
guilty of maii.slaiighter. 

Sect, .3. Vourlhhj, Where a schoolmaster in correcting his scho- male, 4.5 i..47;J. 
I;n*, or a fallier his son, or a master hi.s servant, or an officer in fjr.iei. I. i.c.'4. 
whipping a criminal condemned to such punishment, happen to 
occasion his death, yet if sneJi jiersons in their correction bo so Kdiw. ijti. 
haiharous as to e.vceed all bounds of iiiodcration, and thereby 
cause the jiarty’s death, they are guilty of manslaughter at the ‘ 
least (C); and if they make use of an instrument improper for 202 . 

corri'clioii, and apparently endangering the party's life, as an iron 
bar, or sword, &.c. or kick him to tlu^ ground, and then stamp on 
his belly and kill him, they are guilty of murder. 

Sect, fi. Fiflhlij, Where one huvfully using an innocent diver- jjj 

sion, as shooting at butts, or at a bird, &c. by the glancing of an kh^. 41 . 

arrow', or such like accident, kills another. t’nn. JV L. 

.•nVila. 407. 

Sect, 7 . Sirthhf, Where a person happens to kill another in Kniw.ioa. i3(i' 
playing a match of fool-ball, wrestling, or such like sports which (.’rom. 29. 
are attended with no apjianmt danger of life, and intended only 
for the trial, exercise, and improveiiienl, of the strength, courage, ^ • 

and activity of the parties. 

Sect, S. SecentJili/, Where oiie kills another in fighting at bar- 11 11.7. rs, 

riers 

(l3 AVhctlicr Hip act nin^nip slrirtly IriwHil to it is iiwpossIMp tliaf tin* onV-ruItT j-liould lic- made 
briiij^ the homlcidt* viiliin ihis cl( .scjiptioii, \idc p'lilly of juoiv tii.m mansldiiuhfcr, (’‘'/x.’cialJy if lie 
I’nstcr, 2.59. 3Tns!..5S. tires in Uie niamicr usual upou sucl» occasions. L. 

(2) So when nil otlicer of ihc impro.ss hoivice tires Maii^licld, Cowp. 332. 
at a beat in order to bring lier to, and kills a man, 
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3 lust. 160 . riers or tilting by the king’s command, which, by the better opi- 
nioii, secures him from being guilty of felony, by reason of any 
136 .'^ unfortunate accident. 

Dull. c. 9C. Hob. 134. Croin. V9. U. Cor. 22. fo&trr, 261. 


(a) 9 St. Tr. 
3i,^. 

Ifol). 134. 
Halt. c. 90. 
i\lr\n, 12. 

1 riale, 472, 
473. 

T’ostt'r, 292. 

Sliaiiiti', 499. 
6Si.Tr. 19 . 1 . 
4 Comm. 103 


"I* So under the 2(2 & Car. 2. c. 2o. and the 4 & 5 Will# 
aiui Mary, c. 23. made for the preservation of game, wdiere a 
stranger assi.stiiig a gamekeeper to seize nets even upon the 
gi omid of a third person, and, during the transaction, the gun of 
llie stranger accidentally goes off, by which one of the poachers 
is killed, this is only chancomedlej/, for the duty of the game- 
keeper will authorize the trespass of the stranger, (r/) 

SecL ?). But if a person kill another by shooting at a deer, &c. 
in a third person’s park, in the doing whereof he is a tresjiasser ; 
or by shooting off a gun, (3) or throwing stones, in a city or liigh- 
way, or other place where men usually resort, or by throwing 
stones at another w antonly in play, w hich is a dangerous sport, 
and lias not the least appearance of any good intent, or by doing 
any other such idle action as cannot but endanger the bodily 
hurt of sonic one or other; or by tilting or playing at liandsw’onl 
without the king’s command, or by parrying with naked swords 
covered with buttons at the points, or with swords in the scab- 
bards, or sucli like rash sports, w^hicli cannot be used without the 
manifest hazard of life, he is guilty of manslaughter. 


KHy. 117. 

1 Hale, 39. 475 


Sect. 10. And if a man happen to kill another in the execu- 
tion of a malicious and deliberate purpose to do him a j>ersonal 
hurt, by vvounding or beating him ; or in the wilful commission 
of any unlawful act, w hich necessarily tends to raise tumults and 
quarrels, and consequently cannot but be attended with the dan- 
ger of personal hurl to some one or other ; as by committing a 
riot, robbing a park, &c. he shall be adjudged guilty of murder. 


Sect. 1 1 . And d fortiori ho shall come under the same con- 
struction, who in the pursuance of a deliberate intention to com- 
6 sV. Tr. 222 , **”t a feloiiy, chances to kill a man, as by shooting at lame fow'l. 

Prill, p. L. 226. w^illi ail intent to steal them, &C. for such persons are by no 
means favoured, and thev must at their peril takij care of the 
coiiseqiiciicc of their actions ; and it is a general rule, that 
wherever a man intending lo c^^imnit one felony, liappens to 
commit another, he is as niucli guilty as H' he had intended the 
felony which he actually commits. 


3 lust. .56. 
KHy. 117. 


I Hale, 476. 

3 liisl. b7. 
Dalt, c. 93. 
Foslor, 2(i2. 

II 11.7. 23. a, 
B. Can-. 229. 
Halt. c. 97. 


Sect. 12. Neillier shall he be adjudged guilty ol’ a less crime 
who kills another in doing such a wilful act as shews him to be 
as dangerous as a wild beast, and an enemy lo mankind in gene- 
ral ; as by going deliberately with a horse used to strike, or 
discliarging a guii among a multitude of people, or throwing a 
great stone or piece of timber from a house into a street, through 
w hicii he knows that many are passing ; and it is no e.xcusc that 
lie intended no harm to any one in particular, or that he meant 
to do it only for sport, or to frighten tlic people, &c. 


Sect. 


(3) Tlit-reforc where iho licKutiaal came to town pistols, wnich by accident killed a woman, King 

ill .1 cliuisc, and before he t/K out of it he fired his C. J. ruled it to be but manslaughter. Str. 481. 
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Sect. Li. And now I am to consider homicioe se defendcndo, s. P.C. 15 . 
which seems to be where one, who has no other possible means 
of preserving his life from one who combats with him 04i a sud- 
den quarrel, or of dt'fending his person from one who attempts 
to beat him (especially if such alltunpl be made iij>on him in his 
own house), kills the persons by whom he is reduced to such an 
inevitable necessity. 


Sect. 14. And not only he who on an assault retreats* to a P; 
wall, or some such streight, beyond which he can go no farther, 
before he kills the other, is judged by the law to act upon iin- koiy. il^a. 
avoidable necessity ; but also he who being assaulted in such a Poster, 27a. 
iiiamier, and such a place, that he cannot go back without mani- 
festly endangering his life, kills the other without retreating at all. 

Sect. Ij. And notwithstanding a person who retreats from an Simi. u. 
assault to the wall, give the other wounds in liis retreat, yet if lie ^ 
give him no mortal one till he get thither, and then kill him, he ‘ 
is guilty of homicide se defendendo only. 


Sect. If). And ail officer who kills one that resists him in the 

I' 1 • n- 1 * I I ‘II Cr<»iu. 

execution ot liis olhee, and even a private person, that rills one dsi. Tr. :i: 35 . 
who feloniously assaults him in the highway, may justify the fact 
witiiout ever giving back at all. F.atr.'aya?' 


Sect. 17. According to some good opinions, even he who s. P.C. i;>. 
gives another the first lilow on a sudden quarrel, if he afterwards 2 i). 
do what lie can to avoid killing him, is not guilty of felony. Yet 
such a ])crsoii seems to be too much favoured by this opinion, Kdy.iV. 
inasmuch as the necessity to which he is at last reduced, was at 276’. 
the first so iiuicli owing to his own fault. 


Sect. 18. And it is now agreed, that if a man strike another 
upon malice prepeiist*, ami then fly to the wall, ami there kill 
him ill his own defence, he is guilty of murder. 

Thus far of each kind of excijSxXBm: homk idp distinctly i Comm, mo, 
considered. — i\iid now 1 am to consider those properties wherein 
they both agree. 

Sect. 19» And ftbst, it seems clear, that neither of these 2 Inst. 149. 
homicides arc felonies, bccausd they are not accompanied with a 
felonious intent, which is necessary in every felony. 4 Comin. i82. 

Sect. 20, And from hence it seems plainly to follow, that they h n. 4.9S. 
were never punishable with loss of life ; and the same also far- so. 

ther appears from the writ de odio ct alia, by virtue whereof, if 24 . 

any person committed for killing another were found guilty of i'os W,285. 
either of these homicides, and no other crime, he uiight be 
bailed; ami indeed it seems to be against natural justice to con- 
demn a man to death for what is owing rather to his misfortune 
than his fault. 


Sect. 21. It is true indeed that some of onr best authors have 2 Inst. 56. 
argued from the slatulc of Mar lebridgc, .02 Hen. 3. c. 20. which 
enacts, that ** Murdrum de cedero non adjudicclur, uhi infortu- 
“ nium tantuumiodo adjudicatum est, S^'c” that before this statute 

homicides 
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homicides by misadventure, or se defendendoj were adjudged 
murder, and consequently punished by death. 


iiruct. l."l. 
Kd^-. 1‘21. 

Si i* I UuK‘, 425. 
448. 


Bract. 1:0, 


Sect. 22. But to this it may be answered, that murder in those 
days signified only the private killing of a man by one who w^as 
neither seen nor heard by any witness, for which the offender, if 
found, was to be tried by ordeal, and if he could not be found, 
the town in which the fact was done was to be amerced sixty-six 
marks*, unless it could be proved that the person killed was an 
litfglishtnan ; for otherwise it was presumed that he was a Dane 
or a Norman, who in those days were often privately made away 
with by the English. And it being a doubt whether homicide 
by misadventure, &c. were to be esteemed murder in this sense, 
it seems to have been the chief intent of the makers of this sta- 
tute to settle this question. 


Sect. 23. Secondly, It is certain, however, that notwith- 
standing neither of these offences be felonies, yet a person guilty 
of them is not bailable by justices of peace, but must be coni- 
biniil^lu mitted till the next coming of the justices of eyre or gaol-deli- 

lialieas corjiKS, Very, 
uiid bailed. 


Sum. 98, 99. 
2 liibt. 31 *>. 
J)alt. c. i'8. 

1 H.ilc, 477. 


llinr. 133. 

2 In si. 4^. 3i.^, 
1) Co. .'id. 

4 rust. 182. 
Biact.l2J. 

b.l. C.25. 
S. 1*. C. 77, 

2 lust. 13.315. 


9 Co. 56. 

Co. Bail and 
IMainp. c, 10. 
"FoskT, 
and vide .'U 
Car. 2. c. 2. 


Sect. 24. Indeed anciently a person committed for the death 
of a man might sue out the ivrit de odio et atia, which by Magna 
Charta, c. 20*. is grantable without fee ; and if thereon, by an 
inquest taken by the sheriff, he w ere found to have done the fact 
by misadventure, or se defendendo, he might be muiiiprized by 
twelve men, upon the writ de ponendo in haUinni. But such 
writs and enquiries were taken aw^ay by the stainle of Gloucester, 
c. <). and the statute 28 l^dw^ 3. c. 9. And though perhaps they 
were again revived by the 42 JCdw. 3. c. 1. w hich makes all sta- 
tutes contrary to Magna Charta void ; yet at this day they seem 
to be obsolete, and indeed useless, inasmuch as the parly may 
probably be sooner delivered in the usual course, by the coming 
of the justices of gaol-delivery. 


Anto.c. 10 . S.3. Seel. 25. Thirdly, It is also agreed, tint no one can excuse 
4 11^7*2^^ the killing another, by se tting forth in a special plea, that he did 
Kcilw^ 53 . 10 a. misadventure, or se defendendo, but that he must plead not 
2 lust. 316. guilty, and give the special matter in evidence. And that \vl;ere- 

E C ^297 ^ person is found guilty of siicli homicide, cither upon a 

3.54. 361. special indictment for the .same, or by u verdict setting foitli tlie 
Dali.c. 96. 98. circumstances of the case on a general indiclinent of murder or 
V homicide, he shall be discharged out of prison upon bail, and 

ostcr,c». 1 . gonds; but that upon removing the reconl by certio- 

rari into chancery, ho shall have his pardon of course, without 
.staying for any warrant from the king to that purpose, as shall 
be more fully shewn in the second book, cli. 37. sect. 1. 


ciiAr. 
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CHAP. XII. 


OF MANSLAUGHTER. 

Homicide against the Ufe of another^ amounting to felony, Foster, c.5. 
is either with or without malice. - Sil. 

Sect. 1. That which is without malice is called manslaughter, 4 Comm. I8d. 
or sometimes chance-medley, by which we understand sucli kill- p j 
ing as happens either on a sudden quarrel, or in the commission 219 / 224 . ' 
of an unlawful act, without any deliberate intention of doing any 3 Inst, bb, br. 
mischief at all. 

Sum. ot>, n7. 

1 Hale, 466. 

Sect. 2. And from hence it follows, that there can be no ac- Sum. sir. 
ccssaries to this offence before the fact, because it must be done J3.2.c.2y.$.24. 
without premeditation. 

Sect. 3. But the learning relating to this head being for the Co. Lit. i2r. 
most j)art co-incident with that of others, it will be superiiuous 
to enlarge on it here; and therefore I shall refer the reader to 
other chapters for the particular case ; as to the following chap- 
ter of murder, for those concerning duelling ; (</) and for such as («) ch. la. 
happen in a riot, ike. ; {!>) and to the chapter on excusable liomi- s- ‘-^1 to 32 . 
cide,(c) for such as fall out in the execution of a rash unlawful 
action. (r)Cl.. li.’ 

s. 6 to 13. 

Sect. 4. But there is a particular kind of manslaughter proper 
to be considered here, from which the benefit of tlie clergy is 
taktm away by 1 Jac. 1. c. 8.(^/) which enacts, that ‘‘ where any (rf) Sco Skimi. 

“ person shall stab or thrust any person or persons that hath not 
“ then any weapon drawn, or that hath not then first stricken, 

“ the party which shall so stab or thrust, so as the person or per- 7 Mod. 13:>. 

“ sons so stabbed or thrust shall thereof die within the sjiace of tWiT. soT.and 
six months then next following, although it cannot be proved 
that the same was done of malice forethought.’^ of pa^siuj: tliis 


coniinucd by llic 17 Cnr, 1. c. 4. 
“ conliniiaiicc thercolV^ 


it tnaJice loretliougut. of pa^siuj: tliis 

• act, which is 

till some other act shall be made touching tlio continuance or dis- 


Sect. 5. It is generally holden, that this statute is but declara- 
tive of the common law, and in the coii.struction thereof the fol- 
lowing points have been resolved. 

Sect. 6. First, That wherever a person who liappens to kill 
another was struck by him in the quarrel before he gave the 
mortal wound, he is out of the statute though he himself gave 
the first blow. 

Sect. 7. Secomlli/, That he only who actually gives the stroke, 
and not any of those who ma} be said to do it by construction of 
law, as being present, and aiding and abetting the fact, are within 
tile statute ; from whence it follows, that if it cannot be proved 
by whom the stroke was given, none can be found guilty wdthin 
the statute. 


1 Uulsl. 87. 
Kcly. 55. 

1 Hale, 456. 
Fos. 228. 

Hryaut’s Case, 

1 Jon. 340. 

Hut see Skin. 
668. where 
J.oid Holt qiu’s- 
lioiis this case. 

1 Hale, 'l()8. 

2 Half, 1 1. 
Alleyn, 44. 

See b. 2. c. 33. 
s. 98. 

Styles, 86. 

Salk. .542,543. 
Prill. P. L. 232. 
Fost. 301. 


Seel. 
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1 Jones, 45$. 
confirmed by 
Holt In iVIuMT- 
g ridge’s case, 
Kely. 131. 
Skin. 66B. 

3 U*v. 26G. 
255. 


Sect. 8. Thirdly^ That the killing of a man with a hammer, 
or such like instrument, which cannot come properly under the 
words thrust ’’ or stab” is not a killing within the statute. — 
lint it seems, that the discharging a j)istol, or throwing a pot, or 
other dangerous weapon at tlic party, is within the equity of the 
words, having a weapon drawn for penal statutes arc con- 
strued strictly against the subject, and favourably and equitably 
for hii;i. 


Sect. 9. Fourthly, That there is no need to lay the conclusion 
of the indictment contra Jorrnam statuli, because the statute 
makes no new offence, but oidy takes away the privihige of the 
clergy from an old one, and leaves it to the judguieiil of the 
common hnv ; from whence it follows, that a person indicted on 
Soeb. 2. c. 25. the statute may be found guilty of manslaughter generally. Also 
Suni^58 266 same ground it hath been resolved, that if both an 

AJkyn, 47. indictment lay, and a verdict also find, a fact to be contra for-^ 
mam siatuii, which cannot possibly be so, as that A. ami B. 
aided and abetted C. contra formam statnti, yet neither such 
indictment nor verdict are void, but A. and £>. shall be dealt 
W'ith in tlie same manner as they should have been, if those; 
words contra formam statnti had been wiiolly omitted, because 
the substance of the indictment being found, they may be re- 
Cro. Jac. 282. jected as surplusage and senseless : and, d fortiori, therefore it 
is certain, that they shall do no hurt to an indictment or verdict 
containing a fact which may be within the statute. 


Sect Hale, 467 Sect. 10. Fifthly, flow far the words contra formam slatuli 
lo 470. supply a defect in an indictment which does not specially pursue 

the statute, see the second book, chap. 25. sect. llG. (1) 


(l) A prisoner whose case may hi* hroiight with- 
in this statute is commonly arraigned U|)on two 
iiidictracnts, one at common law fur murder, and 
the other upon the statute. Fos. 299. Ihit flu; 
same circumstances which at coninion law will 
serve to justify, excuse, or alleviate in a charge of 
murder, have Iways had ile ir due weight iu pro- 
secutions grounded upon this statute. Fos. 29o‘. 
As where a hu band ‘Hubs an adulterer whom h’ 
seizes in the '1 t. 1 Vent. 158. Ri.ym. 212 . Or 
where a man i assaulted by thiew s iii his l.ouse, 
tJie thieves having no w'eapon drawn, nor liavi«ig 


struck him, and he stabs one of tliem. Stra. 46*0. 
Or where an officer entering violently into tlie 
chamber of a gentleman to aro'St him, but without 
arinomicing the purpose for which he came, is 
stabbed by the gentleman witli Ins sword. Kely. 
1.S6. 1 Hale, 470, Style.s, 467. Or wliere upon 

an oiil-cry of lliicve.-»- a person who had innocently 
liidclen liiniself in a <Josct, was mist.iken for the 
thief and stabbed in the dark. 1 Hale, 42. 474. 
C. Car. 558.’ W. Joie s, 4^9. Kely. 156. And 
many other instanres .jI these kinds which have 
been lu ld u- t within the statute. 


CHAP. XHI. 


OF MURDER.(I) 

Homici de against the Ufe of another, amounting lo fei,o- 
NY with malm, is cither murder or petit treason. 


(l) The crime of mmder is defined by Sir Ed- 
ward Soke (3 Ins. sub tit. Murder,) to be, 
Where a man of sound nwira-.-ry, and of the age 
of discretion, unlawfully kilUHh any reaMonablo 
creature in rerum naiurtc, under tlu- king’s peace, 
with malice forethoiffrht, either implied by 

law, 30 as the parly wounded or imrt, Sic. die of 
the wound or hurt, within a year and day af- 


And 

ter the same.” And it is of the essence of the 
crime that it be committed with ** malice jhre- 
thoiight,'^ either express or imjdicti by law. Eut 
what is the legal meaning of the term “ malice” 
we shall hereafter slate, only observing for the 
present, that it is not confined lo mean premetlitated 
mischief against the party murdeied. Ihit though 
the term '* murder” is now the description of this 

crime 
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And first of murdeb. 


Sect. 1 . The word murder” anciently signified only the pri- 
vate killing of a man, for which, by force of a law introduced by 
King Canute for the preservation of his Danes, the town or 
hundred where the fact was done was to be amerced to the king, 
unless they could prove that the person slain were an Dnglisk’^ 
man (which proof was called Engleschire), or could produce the 
oftender, &c. And in those days the open wilful killing of a 
man through anger or malice, &.c. was not called murder, butvo- 
lunlartf homicide* 

1 Hale, c. 


Dialo". do 
Search. I. 1. c. 
10. Stiem.jure 
Sueo, I. 3. c. 3, 
Glauv, 1. 14. 
c. 3. 

foster, 281. 
Stat. JVlarlhr. 
c. 26. 

Prill. P. L. 230. 
Bract. 134, 135. 
Keiv. 121* &c. 
Bract. 121. 


Sect. ‘2. I^ut the said law concerning Engleschire having been s. P.C. 18, 19. 
abolished by 14 Edw. 3. c. 4. the killing of any Englishman or i Hale, 448. 
foreigner through malice prepense, whether committed openly 
or secretly, was by degrees called murder; and 13 Rich. Q,. c. 1. 
which restrains llic king’s pardon in certain cases, do(;s in the 
preamble, under the general name of murder, include all such 
homicide as shall not be pardoned without special words; and, 
in the body of the act, expresses the same by murder, or kill- 


criiue of airgravak'd liuiuicide, yet it ancienlly had 
anotlier and very dlllVroiit meaning. Mi rdrom 
anciently .signified the line imposed upon the 
township where any one was secretly assassinated 
.nnd the slayer not for ll coining to answer the. de- 
mand of justice. Thiv fnie is said to have origi- 
nated ill the policy of the iJatiisli inonarcli Canute, 
who, after liis victories over (he Saxons in tliis 
country, se.'ited Junj.self upon the ihroiio. But lii.s 
countryjiicn, like all conquerors, were hated the 
people whom they had subdued and oppre.ssed. 
3’liey were, iherelorc, Irecpiently killed in piivatc 
by the nativ(‘s. And in order for their security, 
ho imposed a line of 66 inaiks of silver upon every 
township where a Banc was found killed, and the 
slajer not forthcoming. And further, to throw a 
greater .security around theni, and to make towm- 
ships niore vigikmt to apjuelieiul the ojfendcr, the 
.slain nuui wa.*> always to be considered a Dane 
whetlier he was known or not, unless it was found 
liy a presentment that lie was an Englishman and 
not a Dane — wliich picsentment was called " Eii- 
gle.sJicrie,” and being found, relieved the towm- 
ship of the fine. After the Norman conquest, 
William adopted the same law for the protection 
of his Norman followers. And it apjiears that this 
iinc of murdrum was only imposed in cases of .se- 
cr< l killing, for it is thus described by Bracton, 
who w'lote at the close of the reign of Hen. 3. : 
** Nuuc imUiin d'arndinn de homUrUlio tjiuul nuIUt pro:- 
.vwtr, iiuKo scieiitCj ntilln aiidirnle, nullo vidente clam 
perjwtratur qiu^d dicHiir innrdrnm, unde in primis 
videndtim qiuni sit (pur eaiustc hwentionk et qnaUler 
quis ei murdro ejmselur. Murdrum iwro est occulta 
eitraneorum H nolorim hominum occisio a manu ho- 
vunis vcquitpr perpetrutum et (puc nullo sen nte, rel ri- 
dente, facta est pra^ter solum mieifccloremt et sum ciwd- 
jutores el faulores, et ita (juod mm staLini assequaiur 
clamor ptpuhiris.** Eitraueernm dico tpiia sivc in- 
terfertvs cognitns fucrit sire ignoius diriiur Francige- 
na (a Norman),* wAsi Englescheria ; i. c. (piod An- 
glirits sit probetur per parenics et coram justiciarios 
presenMur,^^ He llieii goes on to detail the differ- 


ent evidence required of tlic party slain being an 
Englishman, which it afipearcd differed indiffer- 
ent places — some requiring two male and two fe- 
male relatives of the deceased to prove the fact ; 
and he concludes by observing, ** qutmiani in diver- 
sis cinnitatihns duersamHle presenlatur inquiretidum 
(n'lt in quoldmt ilinere ah initio (puc sit conmetiido 
prasentandi i'.nglescheriain.*' (Lib. 3. c. 16.) ** And 
thi.s further appears by many hundred old cliar- 
ters of the kings of England, especially to bishops 
and monasteries, whereby it was granted that they 
and thi'ir possessions slionid be quiet * de murdro 
et latnuunio whereby we inu.st not tliink that they 
had power granted them to commit murder or 
theft, but tliey were thereby acquitted of tliose 
common amerciaments, in ancient times imposed 
in c\ re upon vills for murder and theft commit- 
ted lliere,'* (If. IT. P.C, c. 3.3.) This law con- 
tinued in force until the 14 Ed. 3., at which time 
the distinctiifii between Norman and Saxon be- 
came lost, both being blended in one people ; and 
by a statute of that year it was enacted, “ That 
Englesclierv, and the presentment thereof, shall 
be taken away for ever.” 

It may now' be proper to say something as to 
the legal import of the words **nuiUce forethought, 
which is now an essential ingredient in the crime 
of murder. Alalicc is a word of legal import both 
in the civil law and our own, and denotes a wick- 
ed, perverse, and incorrigible fii.spositiun, and not 
us the word would, in its limited signification, seem 
to itnply, a principle (f mcdevolcncc to particidar per» 
mm. Sir hi. Foster has cited many passages from 
our ancient laws in which the term malice has 
clearly that general signification, and therefore the 
implied malice of the law, if carefully adverted to, 
lie sdj^s, will be found to turn upon this single 
point, ** that the fact hath been attended with such 
circumstances, as carry in them plain indieariona 
of a heart regardless of social duty, and fatafly 
bent on mischief.” (Introduction to Discourse ou 
Homicide.) 
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'' ing by await, assault, or malice prepcnsed.” And doubtless 
the makers of 0.3 Hen. 8. c. 1 . which excluded all wilful mur- 
der of malice prepense from the benefit of the clergy, intended 
to include open, as well as private, homicide within the word 
murder. 


Stamf. 1. 1. c. 

10. 

1 Halo, 450. 

J lust. 47. 


Sect, ‘3. By mutidew, therefore, at this day, w^e understand the 
wilful killing of any subject whatsoever, through malice fore- 
tlioiigli'f, whether the person slain shall be an Englishman or fo- 
reigner. 

And for the better understanding hereof, I shall examine the 
following particulars: — FinsT, In w'hat cases a man may be 
said to kill another. Secondly, In what places such killing is 
within the cognizance of the law. Thirdly, Who are such per- 
sons by killing of whom a man may commit murder. Fourth- 
ly, What killing shall be adjudged to be malice jirepensc, or 
murder. 


r> Tn.st. 48. 91. 

5'ia. 

J Iiisf. 

4C''oniin. 19(). 

1 Halo, ‘m. 

41V2. 

e Iluwk. c. Q9, 

:U. 9Str.Tr. 146 to 251. 


As to THE iTKST POINT, VIZ, 111 wliut cases a man may be said 
to kill another. 

Sect. 4. Not only lie who by a w'ound or blow, or by pr>isoniiig, 
strangling, or famishing, &c. directly caiistis another’s death, but 
also in many cases he who by wilfully and deliberately doing a 
thing which apparently endangers another’s life, thereby occa- 
sions his death, shall be adjudged to kill him. 


Crom. 24. 90. 
Pult. 122. 

Dalt. c. 93. 
iHale, 431,4^2. 


Sect. 5. And such was the case of him who carried Ids sick 
father against his wdll, in a cold frosty season, from one town 
to another, by reason whereof he died. 


Crom. 24. 
Dalt. c. 93. 
1 Hale, 432. 


Sect. (). Such also was the case of the harlot, who being de- 
livered of a child, hd't V in an orchard covered only with leaves, 
in which condition it was struck by a kite, and died thereof. 


S. P. C. 36. Sect. 7. And in some eases a man shall be said, in lln^ jndg- 
3Lisi. 91. iiient of the law, to kill one who is in truth actually killed by 
c. 10.^^* * ^ another, or by lumsell; as where one by duress {a) or iiii})ris()ii- 
(6) Halt, c. 9:». ment compe ls a man to accuse an iimocent person, who on his 
Sup. c. 1 . s. 7. evidence i.s condemned and executed; or where one incites a (/>) 
436 ^-^ 4(17 iwadman to kill himself or anotlior; f>v wlie * one lays (c) poi- 
(r) Plowd. 474. SOU with ail intent to kill o;..* man, which is afterwards accident- 
ally taken by another, who dies thereof. 


9 Co. 81. 

1 Hale, 430, 
431. 617. 
i\ Cor. 311. 

S. P. C. 17. 
Crom. 24. 

Dalt. c. 93. 
Pult. 122. 
Kxodus, c, xxi. 
V. 29. ' 

Ld. Haym. 14.$. 
Prill. P. L. 236. 


Sect. 8. Also he who wilfully neglects to prevent a inisciuef, 
which he may and ought to provide against, is, as some have 
said, ill judgment of the law, the actual cause of the damage 
which ensues; and therefore if a man have an ox or a liorse, 
which he knovvs lo be mischievous, by being used to gore or 
strike at those who come near them, and do not tie them up, 
but leave them lo their liberty, and they afterwards kill a man, 
according !(> some opinions, the owner may be indicted as hav- 
ing hiniseir feloniously killed him; and this is agieeable to tlic 
Mosaical latr. However, as It is agreed by all, such a person is 
certainly guilly of a very gross misdemeanor. 


Sect, 
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Sect. 9. Also it is agreed, tliat no person shall be adjudged Pult. 1:3. 
by any act whatever to kill another wdio doth not die thereof 
within a year an<l a day after; in the computation whcj^eof, the 
whole day on which the hurt was done shall be reckoned llie 
first. 


Sect. 10 . But if a person hurt by another die thereof wnthin a 3 Inst. oj. 
year and a day, it is no excuse for the other that he might have 
recoveri'd, if he liad not neglected to take care of himself. i(C) ^ 

As to ruii SECOND roTNT, viz. In what places such killing is 
within the conusance of the law. 


Sect. 1 1 . It seems, that the killing of one who is both w'ound- 3 inst. 48. 
cd and dies out of the realm, or wounded out of the realm and 1 Halo, 426. 
dies here, cannot be determined at common law, because it can- 
not be tried by a jury of the neighbourhood wdicre the fact was s.r. (’*. 6.'>. 
done. But it is agreed, that the death of one vyho is both P- App. i:y 3 . 
wounded and dies beyond sea; and it is said by some, that the 
death of him who dies here of a wound given him there, may be s. 12. 
heard and determined before the constable and marshal, accord- Kcb, 785. 
ing to the civil law, if the king please to appoint a constable. ^ ’’ 
And it seemeth also to be clear, that such a fact being examined 1 And. iy.>. 
by the privy council, may by force of 33 lien. 8. c. 123. be tried, 
ill relation to the principal offenders, but not as to the acccssa- 
lies, before commissioners appointed by the king in any county 
ill England. 


Seel, \ 2 . A murder at sea was anciently cognizable only by 
the civil law, but now by force of 127 Hen. 8. c. 4. and ‘28 Hen. 8. 3pist. 4«, 
c. 13. it may be tried and determined before the king’s commis- 
sioners (3) ill any county of ENg/aml according to the course of 
the common law. Yet the killing of one who dies at land of a 11,0011.270. 


wound received at sea, is neither dele 
nor by force of either of these statutes : 
be tried by the constable and marshal, 

(2) A gjiolor, kiKtwiiig a pri'^oiior to lie infi-ctcd 
will) an epidemic di'siemper, cunliiu"]. aiK)tli(>r pri- 
Miner against bis will in the same room with liim, 
by wliicb be catclies the infection, of wliieh ibe 
gaoler bud notice, and the pri.soncr dies; this is .i 
felonious killing. Stra. 8.i6. 9St.Tr. 146. So, 
to coniine a prisoner in a low, dam[), unwholesome 
room, not allowing liim the comiiiuii conveniences 
which the decencies of nature retpiire, by which 
the habits of In', constitution are so alfected as to 
produce a distemper of which he dies; tliis also is 
felonious homicide. Stra. 884. Ld. lidym. 1.578. 
Fur ailliough the law invests gaolers with all ne- 
cessary ])owers for the interest of the comnion- 
wcalth, they are not to behave with the least de- 
gree of wanton cruelty to their prisoners. O. B. 
1784. p. 1177. And these were deliberate acts 
of cnieity, and enormous violations ot the trust the 
law reposeth in its ministers of pislice. Foster, 322. 

So also, any one who assuming to take care of 
another, lefuses the necessary subsistence, or by 
any other severity, though not of a nature to pro- 
duce iinmotliate death, as by putting the party in 
such a situation :is ma3’^ ])ossibly l>c dangerous to 
life or health, if death actually and clearly ensues 


rmlnabic at common law, 3 ln.'*t.48. 
but it seems that it may 
or before commissioners 
appointed, 

in consorpiencc of it, it is murder. — And this mode 
t)f killing i. ot the most aggravated kind, because 
a long time must unavoidabl}' intervene before the 
death can happen, ami also many uppoitimitios of 
deliberation and reflection. O. B. 1781-. p. 4.35. 
ami Ilex v. S. Self. O. B. Feb. Soss. 1776. 

So also, by the old common law, to bear false 
xvitness, and with express premeditation, by this 
means to take away the life of anotlier, was held 
to be murder. Miir. c. 1. s. 19. Brit. c. 5. Bract. 
1. 3, c. 4. But it is said that tliis enormous crime 
can Ijardly be so considered at this da^'. 3 lust. 

48. The authority, h.owever, for this opinion, in 
Foster, 131, is said by no means absolutely to 
warrant the conchision. 4 Comm. 196. 

(3) Namely, the admiral or his deputy-, and 
three or four more, (among whom two common- 
law judges are constantly appointed, who in efloct 
try all the prisoners,) the indictment being lirst 
found by a grand jury of twelve men, and after- 
wards tried by another jury. This is now the only 
mcUiod of trying marine felonies in Uie court of 
admiralty; the judge of the admiralty still pre- 
siding therein, just as the lord mayor presides at 
the sessions in London. 4 Comm. 266. 
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appointed, in pursuance of the aforesaid statute of S3 Hen. 8. 
c* 23. 


'f And for preventing any failure of justice, and for taking 
away all doubts touching the trial of murders in tin? following 
cases — It is enacted by the 2 (ieo. 2. c. 2 1 . '^Hiat where any 
jycrson shall be feloniously stricken or poisoned upon the sea, 
** or at any ])lace out of Jingland, and shall die of the same 
stroke or poisoning within England; — or where any person 
shall be feloniously stricken or poisoned at any place within 
England, and shall die of the same stroke or poisoning upon 
the sea, or at any place out of England; an indictment thereof 
** found by the jurors of the county of England in which such 
** death, stroke, or poisoning shall happen respectively as afore- 
said, whether before the coroner 4ipon the view of such dead 
" body, or before the justices of the peace, or other justices or 
** commissioners who shall have authority to enquire of murders, 
** shall be as good and eflectual in law as well against the priiici- 
** pals and accessaries, as if such felonious stroke and death, or 
** poisoning and death, and the offence of such accessaries, had 
happened in the same county where such indictment shall be 
found; and the justices of gaol delivery and oyer and terminer 
in the same county, and also any superior court, in case such 
indictment shall b<* removed, &c. shall and may proceed upon 
the same in all points, as they might or ought to do in case 
such stroke, poisoning, or death, &c. had happened in the 
** same county where such indictment shall be found.’’ 


3T«st,48, 49. 
1 Hale, 

B. Cor. 140, 
141. irx 
Indict l.i. 45 , 
S. 1*. C. 90. 

6 11. r. 10 . 

Finch, 41 1 . 
S.P.C. 182. 
Ass. 9. 

B. A|)p. .8. 80. 
83. 86. 149. 


Sect* 13. It is said by some, that the deatli of one who died 
in one county of the wound given in another, w as not indictable 
at all at common law, because the offence was not complete in 
either county, and the jury could enquire only of what hapjiened 
in their own county. But it hath been holden by others, that if 
the ‘corpse were carric.'d into the counlv where the stroke was 
given, the wdiolc might be enquired of by a jury of the same 
county; and it is agreed, iliat an appeal might be brought in 
either county, and the fact tried by a jui ) retunieil jointly from 
each: and at this da}, by force of 2 am! 3 Edw. (i. c. 24. the 
whole is triable by a jury of tlu^ county '.here the death shall 
happen, on an indictment found, or appeal brought, in the same 
county. 


B.«. c.26,». Sect, 14. Also by force 'f 2(5 Hen. 8. c. (), a murder in Wales 
39,40. maybe enquired of in an adjoining English count i/. But appeals 

498. 533.^^ must still be brought in the j)roper county. 

1 Jon, 255 . 1 txjv. 118. Latch. 12. 118. 3 Inst. 50. 8 Mod. 136. :146. Stra. 502. 553. 6 Mod. 
147, Vaugli.413. Sid. 1/9. Keb. 621. 6ti3, 677. AVih. 320. Aik. 175. 182. Vent. 93. 


As to j’liE TiiiRO POINT, viz, Wlio are such persons by kill- 
ing of whom a man may commit murder. 

Seel, 15. It is agreed, that the malicious killing of any person, 
^ whatsoever nation or religion he be of, or of wliatsoever crime 

attainted, is murder. 

Bract. 121 . Sect, 1(5. And it was anciently holden, that the causing of an 
S.P.C. 21. abortion, hs giving a potion to, or striking a woman big w ith 
F. Cor? 14 ( 5 . child, was murder. But at this day it is said to be a great mis- 
183. 263, * prision 
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prision only, find not murder, unless the chfld be born alive and (a) Vide i Hale, 
die thereof, in which case it seems clearly to be murder, notwith- S23 Ass. 94. 

standing sonnj opinions to the contrary (a). And in thi§ respect 
also, the coniinoii law seems to be agreeable to the Mosaical, i> last. so. 
wdiich as to this purpose is thus expressed : " If men strive and 
hurt a woman with child, so that her fruit depart from her, and i)ait c. 93 . 

“ yet no mischief follow, he shall be surely punished, according Exodus, c. xxi. 
as the woman’s husband will lay upon him, and he shall pay 
as the judges determine; and if any mischief follow, then thou 
shalt give life for life.” 

Seel. 17 . It seems also agreed, that where one counsels a wo- Hycr. i8t>. 
man to kill her child when it shall be born, who afterwards does 
kill it in pursuance of such advice, he is an accessary to the mur- r>*Inst. 5i. 
der. + Ikit in the case of the murder of bastard children by the Kcly, 127. 
unnatural mother, it is difficult to prove that the child was born 
alive; and it was therefore enacted by 21 Jac. 1. c. 27. made 
perpetual by I 6 Car. 1. c. 4. That if any woman be delivered 4Coinni. 198. 

“ of any issue of her body, male or female, which being born 
alive, should by the laws of this realm be a bastard, and she o. li. iVsi. j*. 
endeavour privately, either by drowning or secret burying 
thereof, or any other way, either by herself, or the procuring 
of others, so to conceal the death thereof, as that it may not 
come to light whether it were born alive or not, but be coii- 
ceah d, except such mother can prove by one witness that such 
child was born dead, she shall suffer death as in case of mur- 
der.” 

This statute is repealed by stat. 43 Geo. 3. c. 38. s. 3. by 
which it is enacted, “ Thai from the first day of July, 1803, the 
trials ill England and Ireland, respectively, of women charged 
with the murder of any issue of their bodies, male or female, 

“ which being born alive, would by Jaw be bastard, shall pro- 
cced and be governed by such and the like rules of evidence 
and of presiuiiptioii, as are by law used and allowed to take 
place in respect to other trials for murder, and as if the said 
act had never bci'Ji made.” 

Section 4th provides, l,t shall be lawful for the jury by 
whose verdict any person charged with such murder as afore- 
said shall be acquitted, to find, in case it shall so ap})ear in 
evidence, that the prisoner was delivered of issue of her body, 
male or female, which, if born alive, would have been bastard, 

“ and that she did, by such burying or otlieiwise, endeavour to 
** conceal the birth thereof, and thereupon it shall be lawful for 
the court before which such prisoner shall be tried, to adjudge 
that such prisoner shall be committed to the common gaol or 
house of correction for any time not exceeding two years.” (4) 

As to THE rouuTii point, viz. What killing shall be adjudg- 
ed of malice prepense or murder. 

Sect. 18 . It is to be observed, that any formed design of doing Fo-t.2*>6, 257. 
mischief may be called malice ; and therefore that not such kill- f 451 
iiig only as proceeds from premeditated hatred or revenge against 431 ,. 
the person killed, but also in many other cases, such as is accom- 
panied 

(4) This statute does not make the concealment for murder, so that it is still necessary to indict for 
a substantive indictable olJence, but merely autho- the iinirdcr to warrant llic jury to find the fact of 
rizes the jury to find the fact upon an indictment concealment. 
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pauied with those circumstances that shew the heart to be per- 
versely wicked, is adjudged to be of malice prepense, and conse- 
quently murder. 


KHy. 1*29, ISO. Sect. 19. And according to this notion, I shall consider, First, 
9 St^ Such murder as is occasioned through an express purpose to do 

ivin. P. L. 236. soiiie personal injury to him who is slain in parlicuJar, which 
seems to be most properly called express malice. — Secondly, 
Sucliias happens in the execution of an unlawful action, princi- 
pally intended for some other purpose, and not to do a personal 
injury to him in particular who is slain, in which case the malice 
seems to be most properly said to be implied. 

Sect. 20. As to murder in the first sense, such acts as shew 
a direct and deliberate intent to kill another, as poisoning, stab- 
bing, and such like, are so clearly murder, that I know not any 
questions relating thereto worth explaining. 

But the cases which have borne dispute have generally hap- 
pened in the following instances: — First, In duelling. — Se- 
condly, In killing another without any provocation, or but 
upon a slight one. — "rHiiiDLY, In killing one whom the person 
killing intended to hurt in a less degree. 


Iliilbt. 86, 87. 
Kflv. 129. 

10 bt. Tr. 139. 


(/i)2D«bt.M.7. 
Crom. 22. 

(i;) I Roll. 360. 
.‘jUulst. 171. 

I IJrllo, 4 .j2, 

O. D. 1784. 

No. 776. 


Sect.dl. As to THR FIRST INSTANCE of this kiiul, it sceiiis 
agreed, that wherever two persons in cool blood meet and fight 
on a precedent quarrel, and one of them is killed, the other is 
guilty of murder, and cannot help himself by alleging that he 
w’as (cf) first struck by the deceased ; or that he had often (/>) dt'- 
clined to meet him, and was prevailed upon to do it by liis im- 
portunity; or that it was hi.s intent only to vindu-ale his reputa- 
tion; or that he meant not to kill but only to disarm his ad\ei- 
sary; for since he deliberately engaged in an act highly unlaw- 
ful, ill defiance of the laws, he must at his peril abide the conse- 
quences thereof. 


3 Inst. .51. 
Kely. 56. 

1 Lev. 80. 
Foster, 297. 
Onebv’s C.i! 
9bt. Tr, 22. 


Kely. .56. 27. 

1 Sicl. 177. 
Foster, 297. 
Strange, 77.3. 
Ld. ILiy. 1189, 
1193. 

1 Lev. 180. 


Sect. 22. And from hence it clearly follows, that if Iwa) jier- 
sons quai l el over-iiiglit, and appoint to light the next day, or 
quarrel in the inomuig, and agree to fight in the afternoon, or 
such a considerable time after, by wdueh, in common intend- 
ment, it must bi; presumed that the blood was cooled, and then 
they meet and fight, and one kill the other, he is guilty of mur- 
der. 

% 

Sect. 2S. And wherever it appears from the whole circum- 
stances of the case, that he who kills another on a .slkIlIou quar- 
rel, was in:i‘)1,er of his temper at the time, he is guilty of eiurder; 
as if after the qiiairel he fall into other discourse, and talk calm- 
ly thereon; or perhaps if he have so much consideration as to 
say, chat the place wherein the quarrel happens is not convenient 
for fighting; or that if he should fight at present, he should have 
the disadvantage by reason of the height of his shoes, &c. 


' *Scc7. 24. And if A. on a quarrel with B. tell him that he will 

not strike him, but that he will give B. a pot of ale to strike him. 
Sum. 48. ihen upoii B. strike and A. kill him, he is guilty of murder, 

for he shall not elude the justice of the law by such [irctence to 
cover his malice. 
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Sect. 25 . In like manner^ if B. challenge A. and A. refuse to 
meet him, but in order to evade the law tell B. that he shall go 
the next day to such a town about his business, and acci^rdingly i Hair, 1^3. 
B. nieel him the next day in the road to the same touii, and as- 
sault him, whereupon tliey light, and yl. kills B. he seems guilty 
of murder, unless it appear In the whole cijcumstanees that he 
gave B. such information accidentally, and not with a design to 
give him an opportunity of lighting. , 

Sect. 26, And at this day it seems to be settled, that if a man Crom. 2?, 
assault another with malice prepense, ami after be driven by him 
to the wall, and kill him there in his own defence, he is guilty of kITv 68. l ‘^9 
murder in respect of his lirst intent. 

Sect. 27. And it hath been adjudged, that even upon a sudden 
quarrel, if a man be so far provoked by any bare words or ges- 
tures of another, as to make a push at him wdth a sword, or ( rom. 2;'>. 
strike at him with any other such weapon as manifestly endaii- c. 
gers his life, before the other’s sword is diawn, and thereupon a 

? 1 II 1 I I 11 1 1 * 1 - 1 loV- 

light ensue, and he wiio made such assault kill the other, he is o si. Tr. 02. 
guilty of muider; because that by assaiilfing the other in such 
an outrageous maimer, without gi^i^g him an opportiinitv to de- 
fend himself, he shewed that he intended not to light with him 
but to kill him, w hich violent revenge is no more excused by 
such a slight provocation, than if there had been none at all. 


Sect. *28. But it is said, that if he who draws upon another in Ki ly. .>3. m. 

a sudden quarrel make no pass at him till his sword is drawn, 

‘ - ^ U. Ilav. 1 19.5. 


and then tight wdth him and kill him, he is guilty of manslaughter 
only, hecaii.se that by neglecting the opportunity of killing the 
other l)efor<J he was on his guard, and in a condition to defend 
him.solf, w'itli a like hazard to both, he sluivvcd that liis intent 
was not so much to kill as to combat with the other, in compli- 
ance w'itli those common notions of honour, which prevailing 
over reason during the time that a man is under the transports 
of a sudden passion, so far mitigate liis oHem‘e in lighting, that 
it shall not be adjudged to b(‘ of malice prepense. 


JO hi. '1 r. 618. 

297. 

2 lloll. -nil. 


Seel. C(j. And if two liap[\en to fall out upon a sudden, and r> tnst. 31. 
presently agre(» to light, and t'acli of them fetch a w eapon, and 1 
go into the liehl, and there one kill the otlnr, he is guilty of"* 
inanslaiighter only, because lie ilid it in the beat of blood. 


Sect. 30. And such an indulgence is shewn to the frailties of 1 Ualt*, 4.vj. 
hiiinan nature, that where two persons who have Ibrineily fought 
on malice, aie afterwards to all appearance reconciled, and light 1 noii.V>o(). 
again on a frc'sh quarrel, it shall not be presumed that they w ere :5Bulst. i7i. 
moved by the old grudge, unless it appear by the whole circum- 
stances of the fact. 


Sect. 31. But the law so far abhors all duelling in cold blood, Dalt. c. a?, 
that not only the piiiicipal who actnuliy kills the other, but also Q^p 
his seconds are guilty of murder, whether they fought or not; 
and some have gone so far as to hold, that the seconds of the 1 iJaic, 4)3. 
person killed are also equally guilty, in respect to that counte- 
nance which they give to their principals in the execution of their jy * 
purpose, by accompanying them tliereiii, and being ready to 
voj.. I. " n " bear 
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bear a part with them : but some have thought this rather too 
severe a construction to make a man by such reasoning the mur- 
derer of his friend, to whom he was so far from intending any 
mischief, that he was ready to hazard his own life in his quarrel. 

Foster, 253. Scct. 32. As to THE SECOND INSTANCE of tliis kind, viz. such 

murder as }iapj)ens in killing another without any provocation. 

Strange, upon a slight onc ; it is to be observed, that wherever it 

appears that a man killed another, it shall be intended, prima 
facie, that he did it maliciously, unless he can make out the con- 
trary, by shewing that he did it on a sudden provocation, &c. 


Sect. 33. Also it seems to be agreed, that no (^) breach of a 
man’s word or promise, no trespass either to (/;) lands or goods, 
no affront by bare (c) words or gestures, however false or mali- 
cious it may be, and aggravated with the most provoking circum- 
stances, will excuse him from being guilty of murder, who is so 
far transported thereby, as immediately to attack the person who 
offends him in such a manner as manih'slly endangers his life, 
without giving him time to put himself upon his guard, if he 
kills him in pursuance of such assault, wdiether the person slain 
did at all fight in his defence or not ; for so base and cruel a re- 

, venge cannot have too severe a constructii>n. 

1 Lev. 180. *=» 

Hob. 121. Con.l. Jon. 432. Keljr. ^,5. 61. 131. C, Jac. 296. 12 Co. 87. O. IL 1784. p. 19. 
Foster, 326. 3 St. Tr. 296. 7 St. Tr. 422. Sto ics, 467. See the case of Darlholoincw Qiiurle, argued 
on a s])ecial verdict in the king’s bench in Hilary, 1791. 


Cro. Eliz, 694. 
Ld. Ray. 144. 

2 Inst. 5.j7. 

(a) Kely. 135. 

1 Halt-, 45.5, 
4.56. 473. 

2 Roll. 460, 
461. 

(/;) Kcly. 131, 
iic. 

Halt. c. 93. 

(«) C.KIiz.779. 
Noy. 171. 

1 Sid. 277. 


Vide Fos. 295. 
1 Hale, 456. 


Sect. 34. But if a person so provoked bad beaten the other 
only in such a manner, that it might plainly appear that he meant 
not to kill, but only chastise him ; or if he had restrained him- 
self till the other had put himself on his guard, and then in 
fighting with him had killed him, he had been guilty of man- 
slaughter only. 


Sect. 35. And of the like offence shall he be adjudged guilty, 
who seeing two persons fighting together on a private quarrel, 
whether sudden or malicious, takes part with one of them, and 
kills the other. 


(«) Kcly. 137. 

1 Vi*nt.‘ 158. 
Bavin. 212. 

2 Kc'b. 829. 

(ft) Kcly. 135. 

3 Mod. 68. 

(c) Sum. 57. 

3 Inst. 55. 

(d) Kely. 137. 

1 Half, 457. 

(«) Croii). 27. 

1 Halo, 4-l'5. 
(/) Kfly. 51. 
Prm.r.L.225, 


Jlowley’s Case, 
C. Jac. 296. 

1 Hale, 453. 
Godb. 182. 


Sect. 36. NeitiuT can he be though./ guilty of a greater crime, 
who (a) rinding a man in bed with his wife, or being actually (A) 
struck by liim, or pulled by the nose, or lillipped upon the fore- 
head, immediately kills him ; or (c) wh*i happens to kill another 
in a contention for the w all ; or {<i) in tiuj defence of his person 
from an unlawful arrest ; or (c) in the defence of his house from 
those who claiming a title to it attempt forcibly to enter it, and 
to that purpose shoot at it, &c. or in (f) the diifcncc of his pos- 
session of a room in a public-house from those wdio attempt to 
turn him out of it, and thereupon draw their swords upon him ; 
in which case the killing the assailant hath been holdeii by some 
to be justifiable : but it is certain that it can amount to no more 
than manslaughter. 

Sect. 37. Nor was he judged criminal in a higher degree, who 
seeing bis son’s nose bloody, and being told by him, that he had 
been beaten by such a boy, ran three quarters of a mile, and 

having 
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ha\'ing found the boy, beat him with a small cudgel, whereof he lj. Raym. 

afterwards died. iws. 

and Foster, 294, 
295. 

f SecLoS, Nor was lie thought more crirniiiul, \vho, duped old BaJioy 
and encouraged hy a concourse of people, threw a pickpocket Session, iros. 
into a pond udjoiniiig the road, in order to avx*ngc the theft by 
ducking him, but without any apparent intention to lake away 
his life, and the pickpocket was drowned ; for although this 
mode of piiiiishinent is highly unjtisliliable and illegal, yet the law 
respects the infirmities and imbecilities of human nature where 
certain provocations arc given. 

+ Sect, 39 . So also where three Scotch soldiers were drinking Rc\ v. Taylor, 
together in a public-house, and one of them struck some stran- ^ 279:). 

gers, who were drinking in anotlier box, with a small rattan, for 
having used several opprobrious epithets, and reviled the charac- 
ter of the Scotch nation, and an altercation ensued ; and one of 
the strangers laid hold of the soldier who had stricken, and threw 
him against a settle; and, wdicn the soldier had paid the reckon- 
ing, the stranger again shoved him from the room into the pas- 
sage, upon wdiicli the soldier exclaimed, that “ he did not mind 

killing an Kiiglishnian more than eating a mess of crowdy 
u[)()n which the stranger, assisted by anotlier person, violently 
pushed the soldier out of (he house, whereupon the soldier in- 
stantly turned round, drew his sword, and stabbed the stranger 
to the heart; this was adjudged manslaughter. 

i* /Sect, 40. But m those, and indeed in every other case of Fost. 27B. 
homicide upon provocation, how great soever it be, if there is J y * 1 ^ 5 ^* ‘ 
a siifiioient time for passion to subside, and for reason to inter- Hav. 212 . 
pose, sueli homicide will be murder. Msuy Hsuprs 

cabf in n. Jl. 

a special verdir( from Norfolk, Trinity Term, 1784. But see the rases of the King v. Snow, tried htdV 
Mr. Justice VVille.s, Sum. Ass. Northampton, 1786, Ca.scs in (\ L. l38 ; Ilex t>. John Brown for the im 
der of J. Maccasler, June, 177d, Cases in C. L. 135 ; and the case of Bartholomew Quarle for the nn 
der of liis wife at IJadgravc, in the Isle of Ely, argued on a special verdict in the King’s Bench in Ilila 
Terra, 1791. 

As to TiiK THIRD INSTAVCB of this kind, r/z. Such murder 
as hajipeiis in killing one whom the person killing intended to 
hurt in a less degree. 

Sert, 41. It is to be observed, that wherever a person, in cool Kely. 6i. i3i. 
blood, by w ay of revenge, iiiilavvfidly and deliberately beats ano- 
ther ill such a manner that he afterwards dies thereof, he is str. 771. 
guilty of murder, however unwilling he might have been to have JA. Jlaym. 
gone so far. ^‘^®**^* 

Sect, 42. Also it seems, that he who, upon a sudden provoca- Holloway’s 
tioii, executes his revenge in such a cruel manner, as shews a 
cruel and deliberate intent to do mischief, is guilty of murder, if yv. Jon. 198. 
death ensue ; as where the keeper of a park, finding a boy steal- Talm. .545. 
ing wood, tied him to a horse’s tail and beat him, whereupon the f 4 ^'j. 
horse ran away and killed him. Foster,' 292. 

Sect. 43. And now I am to consider the second general 
BRANCH of this head, viz. In what cases such killing shall be Prin. P. L. 226. 
adjudged murder which happens in the execution of an unlawful 
action, principally intended for some other purpose, and not to 

II 2 do 



100 


OF MUUDKU. 


Uk. 1 . 


1 Hale, 465. 
47k 

Kcly. 117. 

Priu. P. L. 2‘2,>. 
Drtlt. c. 

Moor, 87, 

Plow. 101. 


3 ^ns^l.51. 

1 nale,4.‘36. 
441. 467. 


(a) The case of 
John Sanders, 
Plow'd. 47 k 


(h) Ajrncs 
Gore’s Case, 
9 Co. 81. 


Plow. 474. 

9 Co. 81. 

1 Hale, 431. 


1 Hale, 441. 
446. 457. 
Halt. c. 93. 


do a personal injury to him in particular who happens to be 
slain. 

And this I shall consider in the followin'^ instances : 

1. Where the principal intention is to commit another felony. 

2. VVIktc tlic principal design is to commit a bare breach of 
the peace not intended against the person of him who happens 
to be slain. 

3. Where the chief motive is to assist a third person. 

4. Where the direct design is to escape from an arrest. 

5. Where the principal purpose is to usurp an illegal autho- 
rity. 

(), Where no miscliief is intended at all. 

As to TIIK FIRST PARTIC ULAR, v/z, Siicli killing as happens 
in the c'xeciitiou of an unlawful action, wlicreol the principal 
intention was to commit another felony. 

6WL 44. It seems agreed, lliat wliercver a man liappcns to kill 
another in tlie execution of a deJiboiate purpose to eoiumit any 
felony, lie is guilty of murder; as where a person shooting at 
tame fowl, witli an intent to steal them, aeeidentally kills a man ; 
or where one sets upon a man to rob him, and kills him in 
making resistance ; or where a person shooting at, or fighting 
with one maU; with a design to murder him, misses him and kills 
another. 

Sret. 15. And not only in such cases where the very act of a 
person having such a felonious intent, is the immediate cause of 
a third person’s death, but also where it miy way occasionally 
causes such a misfortune, it makes him guilty of murder; and 
such was tlie case of the husband who gave a poisoned apple to 
his wife, who eat not enough of it to kill her, but innocently, and 
against the husbamrs vvili and persuasion, gave part of it to a 
child, who ditul thereof : (c/) such also vvas the case of the wife 
who mixed ratsb.iue in a potion sent by an apothecary to her 
liiisbuud, which did not kill him, hut alterwurds killed the apo- 
thecary, who to vindicate his reputation tasted it himsidf, having 
first stirred it about. (/>) Neither is it material in this ease, that 
the stirring of the potion might make th*. !)peralioii of thc‘ poison 
more forcdjle than otluiwise it would have been; for inasmuch 
as such a niiirdeious intention, which of itself perhaps in strict- 
ness might justly he made punishable with death, provi ^ now in 
the cveiiL tlie cause of the king’s losing a subject, it shall be as 
se.vei 1 ly punished as if it had had the intended effect, the missing 
wliert of is not owing to any want of malice, but of power. 

SrrL 4f). Hut if one happen to be poisoned by ratsbane laid 
in Older to destroy vermin, the person by whom he is so killed is 
guilty of homicide per itijhrlurnitm only, because his intentions 
were wholly innocent. 

Sect, 47. Also if a third person accidentally happen to be 
killed bv one engaged in a combat with another upon a sudden 

quarrel, 
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quarrel, it seems that he who kills him is guilty of manslaughter F- Cor. i8o. 

, t:, 


Sect, 48. But it liiith been acljiulged, that if a justice of peace, 2‘J Ass.ti. 
constable, or watchman, or even a private person, be killed in 
endeavouring to part those w hom he sees tighting, the person by Ooiu. ^ 5 . 
whom he is killed is guilty of murder; and that he cumiot ex- Fost. 308, 309. 
case himself by alleging that what he did was in a sudden aftVay 
ill the heat of blood, and through the violence of passion ; for 
ho who carries his resentment so high as not only to execute his 
revenge against those who have atlVoiited him, but e\en against 
such as have no otherwise offended him but by doing their duty, 
and endeavouring to restrain him from breaking through his, 
sliews such an obstinate contempt of the laws, that lie is no 
more to be favoured than if he had acted in cool blood. 


*Se(7. 4!). Yet it hath been resolved, that if the third person Ktly. 66. 115 . 
slain ill such a sudden aiiVay do not give notice for what purpose 
he comes, by commanding (lie parties in the king’s name to keep ^ 
the peace, or olheiwise maniff'stly shewing his intention to be 460, uji. 
not to take part in the quarrel, but to appease it, he w ho kills (296. 

him is guilty of manslaughter only, for he might suspect that he 
came to side with his adversary. 


i' Sect. ,50. Blit if tli(! person interposing in such case he an Fo^t. 135. 3U. 
officer within his pro[)er district, and known, or but generally 
acknowledged to bear the office he assiuneth, the law will pre- 
sume that the party killing had due iiolieo of his intent, espe- 
cially if it be ill the day-time. 

As to TiiK SErONO 1N.STAN( r of this kind, viz. Such killing 
as happens in the execution of an unlawful action, where the 
principal de.sign is to commit a bare breach of tin? peace, not 
inteiuled against the person of him wdio happens to be slain. 


Scct.,)\. It seems clear, that regulaily, wdiere divers persons s. r. C. 17 . 
ii‘solve gi'iicrally to re.sist all opposers in the coininis.sioii ot any ( ^f^'*^;/***.^* 
hreaeli of the peace, and to excc:ul<* it in such a manner as natu- 
rally lends to raise tumults aiul aflVays, as by committing a vio- lUoor, 86. 
lent disseisin with great numbers of people, hunting in a park, 53. 
&c. and in so doing happen to kill a man, they are all guilty of 
murder; for they must at their peril abide the event of their Dyrr, 128. 
iietious who wilfully engage in such bold disturbances of the 
public peace, in open opposition to, and defiance of, the justice 
of the nation. 


+ Sect, 52. But in such case the fact must appear to have Foster, 351 . 
been committed strictly in prosecution of the jiurpose lor w hich ySt. Tr. 7i5. 
the party w as assembled ; and therefore if diveis persons be en- 
gaged in an unlawful act, and one of them with malice prepense 
against one of his companions, lliiding an opportunity, kills him, 
the rest are not concerned in the guilt t>f that act, because it hath 
no connection with the cTime in coiitcmplalioii. (r/) So where Prin. P. L. 
two men w ere beating another man in the street, and a stranger 
made some observation upon the cruelty of the act, upon which 
one of the two men gave him a mortal stab w ith a knite; both 
the men were indicted as principals in the murder, yet, although 

both 
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(h) See Rex v, 
Hodgson, 
Cases C. L. 6. 

Croni. 28. 

1 Hale, 440. 
Poster, Jrjf. 


Hall. c. 93. 
.3 Inst. .')2. 
Kely. 66. 
22 Ass. 71. 
4 Co. 40. 

9 Co. 68. 
Crom. 25. 


1 Hale, 437. 
Plow. 100. 
Croin. 23. 
Dali. c. 03. 
Sav'd, 67. 
Palm. 30. 


Crom. 26. 
Halt. r. 94. 

1 Roll, 407. 
.3 Bulst. 206. 
Cowp. 832. 


Kcly. 67. 86. 
Post. 318, 319. 
12 Mod. 361. 


Post. 271. 309. 
318 . 


both were doing an unlawful act in beating the man, as the 
death of the stranger did not ensue upon that act, and it appear- 
ing that only one of them intended any injury to the person 
killed, the judges were of opinion that the other could not be 
guilty either as principal or accessary, and he was acquitted, {b) 

Rex V. Tliompsoii, Kely. 66. 8 Mod. 164. 12 Mod. 236. 629. 

Sect, 53. Yet where divers rioters having forcible possession 
of a house, afterwards killed a person whom they had ejected, as 
he was endeavouring in the night forcibly lo regain the posses- 
sion, and to fire the house, they were adjudged guilty of man- 
slaughter only, notwitlistaiidiiig they did the fact in maintenance 
of a deliberate injury ; perhaps for this reason, because the per- 
son slain was so much in fault himself. 

Sect. 54. But if in such or any other quarrel, whether it were 
sudden or premeditated, a justice of peace, constable, or w'atch- 
nian, or (wen a private per.son, be slain in endeavouring to keep 
the peace and suppress the affray, he who kills him is guilty of 
murder; for notwithstanding it was not his primary intention to 
commit a felony, yet inasmuch as he persists in a less oficnce 
with so much obstinacy, as to go on in it to the hazard of the 
lives of those who no otherwise offend him but by doing their 
duty in maintenance of the law, which therefore affords them its 
more immediate protection, he secerns lo be in this respect 
equally criminal, as if his intention had been to commit a felony. 

As to THE THIRD INSTANCE of this kind, viz. Such killing as 
happens in the execution of an unlawful action, the principal 
motive whereof was to assist a third person. 

Sect. 55. It seems clear, that if a master, maliciously intend- 
ing to kill another, take his .servants with him, without acquaint- 
ing them with liis purpose, and meet his adversary and fight with 
him, and the servants seeing their master engaged take part with 
him, and kill the other, they are guilty of manslaughter only, but 
tlie master of murder. 

Sect. 5G. Ami ibereforc it follows, a fortiori, that if a man's 
servant or friend, or even a stranger, coi ing suddenly, and see- 
ing him fighting with aiiothei, .side with him and kill the other, 
or seeing his sword broken send him another, where with he kills 
the other, he is guilty of manslaugiiter omy. 

Sect. 57. Vet in this very case, if the person killed wt re a bailiff 
or other officer of justice, resisted by the master, &r, in the 
due exc( ution of his duty, such friend or servant, &c. ar? guilty 
of njurcler, whether they knew that the person slain were an offi- 
cer or not. 

Seel. 58. But perhaps it may be objected, that in this last case 
tliere seems lo be no more malice than in the former; and such 
iliird per.son being wholly ignorant that the party killed was an 
officer, seems to be no more in fault than if he had been a pri- 
vate per.son. 

Sect. 5Q. To this it may be answered, that all fighting is highly 
unlawful, and that he who, on a sudden seeing persons engaged 

in 
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in it, is 80 far from endeavouring to part them, as every good 
subject ought, that he takes part with one side, and fights in the i sid. i60. 
quarrel without knowing the cause of it, shews a high contempt Noy, so. 
of the laws, and u readiness to break through them on a small 
occasion, and must at his peril take heed what he does, and con- 
sequently might, perhaps, in strict Justice, be adjudged in the 
foregoing cases to act with malice, which doth not always signify piow, lOO. 
a particular ill-will against the person killed, as appears by ntany 
of the above-mentioned cases ; and though such person be fa- 
voured in respect of tlie suddenness of the occasion, where both 
the quarrel and the persons are private, yet he must not expect 
sucli indulgence wliere the light, in which he so rashly engages, 
was begun in open opposition to the justice of the nation, and a 
person liappens to be killed thereby who engaged in maintenance 
thereof, and on that account is under its more particular care ; 
and may justly challenge, that his opposers be made examples, 
to deter others from joining in such unwarrantable quarrels. 


Sect, 60. But if a man, seeing another arrested and restrained 
from his liberty, under colour of a press-warrant or civil process, 
&c. by those who in truth have no such authority, happen to kill 
such trespassers in rescuing the person oppressed, he shall be 
adjudged guilty of manslaughter only, notwithstanding the in- 
jured person subiniUed to them, and endeavoured not to rescue 
himself, and the person who rescued him did not know that he 
was illegally arrested ; for since in the event it appears that the 
persons slain were trespassers, covering their violence with a 
show of justice, he who kills them is indulged by the law, which 
ill these (aises judges by the event, which those who engage in 
such unlawful actions must abide at their peril. 


Kely. 60. 137. 
Cnmi. 27. 
Ld.Ray. 

Holt, 4»5. 

Hut the prin- 
ciples upon 
wliich this Cd.se 
was (lecici(*(i, 
are very elt*- 
ganlly and 
strongly con- 
troverted by 
Mr. Justice 
i'oster, p. 315 
to 318. 


As to THK FOUKTir iNSTANci: of this kind, i^h, Sucli killing 
a.s happens in the execution of an unlaw'fiil action, whereof the 
direct design was to escape from an arrest. 

(il. It seems to be agreed, that wlioever kills a sIicrilF, y’s?' 

or any of his otHcers, in the lawd'iil execution of a civil process, i Hale, 463. 
as on arresting a person iipoii»a capias, &c. is guilty of murder, 

6 St. Tr. 195, Foster, 29. 135. 308. 

Scct.GQ^, Neither is it any excuse to such a person that the 9 Co. 66. 68. 
process was erroneous (for it is not void by being so), or that the j 
arrest w as in the night, or that the office r did not tell him for 458. 462. 
what cause he arrested him, and out of what court (which is not 137.311, 
necessary when prevented by the party’s resistance); or that the 85 

officer did not sliew his w^arranl, which he is not bound to do at e Co. 68, 69.' 
all if he be a bailiff commonly known, nor w ithout a demand if 
he be a special one. 

Sect, 63, Yet the killing of an officer in some cases will be 
manslaughter only ; as 


Sect,G4>, First, Where the warrant by which he acts gives Car. 372 . 
him no authority to arrest the party ; as wdiere a bailiff arrests 
J, S, a baroueC^ who never was knighted, by force of a warrant .137**4^0.^' 
to arrest “ J. S. knight'' 1 Jon. 346. 

1 Lev. 91. 12 Co. 49. Jones, 429. 4 Inst. 533. 

Seel. 
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Sect, 65. Secondly, Where a good warrant is executed in an 
unlawful manner ; as if a bailiff* be killed in breaking open a 
door or window to arrest a man ; or perliaps if he arrest one on 
a Sftndat/ since Cy Car. *2. c. 7. by which all such ^ arrests arc 
made unlawful. (1) 

V Hale, 1 17. 470, Salk. 79. Foster’s Crown Law, 311. .319. 

7\.s to Tin: T iFTii INSTANCE of this kind, viz. Such killing as 
liappcuis in the execution of an unlawful action, w/hcreof the 
juincipal purpose was to usurp an illegal authority. 


6 Mo/l. 173. 
Lrl. Kayni. 
10‘J8. ^ 

U Jloll. 1.37. 
Palm. 02 . 

I Halo, <1. '>8. 
o Co. 93. 


ViHc ^u|). c. 
10. s 


SWl. 66. It seems clear, that if persons take upon them to put 
others to death, either by virt^jo of a new cominis.sion wholly un- 
known to our laws, or by \irluc of any known jiirisdietioii which 
clearly exieiuls not to cases of this iiatiire, as if the court of 
coniinou jdeas cause a man to be execut(‘d for treason or felony, 
or the coiut martial, in time of peaci?, put a man to death by the 
martial law, both the judges and oflici rs arc guilty of murder. 


Duiigl,j>, 'joe. See/. 67* But wliere persons act by virtue of a commission, 
which if it were .strictly regular would undoubtedly give them 
full authoiity, but liappt'iis to be defective only in some point of 
form, it srcnib that they are no way criminal. 


As to THE .SIXTH INSTANCE of this kind, viz. Such killing a.s 
happens in the exe<-iitioii of an unlawful action, where no mis- 
chief was intended at all. 


r. 11 . s. i2. 

.3 In>f :j7. 

12 M<;d. Ii2(l 
Ld. ILiv. M3. 
IVin. l\ L. 2:i6, 


S. 1’. C. Id. 
Hiiiton, 22 . 
(Voiij. 27. 

4;l Kd. 3. .3.3. 
F. Cor. Ili3. 
Hritl. c. .1. 

4 Inst. 


t Hale, 429, 
4:30. 


Sccl. 68. It 1 .S said, that if a [lerson happen to occasion the 
deatli of anotlu*!', iiiadsisedly doing any idle w anton action, w hich 
cannot but be alteiided w ith the manifest danger of some other ; 
as by riding with a horse, known to be u.se«i to kick, among a 
niullitude of people, by whieli he nu ans no more than to divert 
liimself by {iiiUiiig them into a fright, he is guilty of niiinler. 

.SV(7, 6y. Also it hath been anciently holdcn, that if a person 
not <iul) authorised to be a plu/sirian or surgeon, undeitake a 
cure and llie pali( iit die under bis hand, he is guilty of felony ; 
but iiiasiiuu'li as the books w lituein this opinion is holdcn were 
written before the siatute of 126 lien. c. 1. which fnst ex- 
cluded .siicli f(donif>u.s killing a.s may be •. ailed wHfid murder of 
malice jir(’penw 3 from the bemdit c>f clergy, it may be well qne.s- 
tioiied wliellici such killing shall b< .said *^0 be of m;ilice pre- 
])cnse, within ih.e intent of dial statute. 

Sert. 70 . However, it is certainly highly ra di and prosump- 
tuoiis for invikilful persons to undeitake matlers of this nature; 
and indeed iJie law caniiot be well loo severe in this case, in 

order 


(M P‘‘‘«c-e ofiia r*! luvi-'g: a /f'irrj wnmint lo ar- 
u-'-i for H IrCiUli of ti'O ]r;s(.e. iiiay bi'csik open 
de.or‘ 1 , ;ift(T Inning due tiolicf und de- 

luaiulod adtuiltaij(.i'. !m)sw r, 130. but llu’y caimot 
jusiilv brciiking open I'niuurd doors or windowh to 
t \t rufe a civil .suit. To- 1. 1 9, 320. C^owp. 3. 

'I hen foif, wl.civ .1 man, who li-d beou arrested, 
by tiu. artful tonlrivaiicc of an olTiccr, iij)on civil 
puKN'ss (lliat of llm warrant i'..' iis;,' been filled up 
<jf.cr a bad been sealed), obliged tile ofriccr to de- 


camp by snapping a pistol at inm three times ; but 
the ollieer returning to the house, accompanied by 
the ]duiiUilV and the attorney, and all three at- 
teiii])(ing to force in, the nun within fired a gun 
tlirongli the door and shot the altoniey, it was 
rnied niaii.sl.iughler only. ]0 St. 'IV. 462. Fust. 
311, 312. See also the case of Mary Adey, Cases 
in C. li. 2d edit. 188. and the Gordons’ case. 
Cases Cro. Law, 412. 
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order to deter ignorant people from endeavouring to get a liveli- 
hood by such practice, which cannot be followed without the 
iiianifcht hazard of the lives of those who have to do widi thorn: SccDalt. c. 93. 
but surely the charitable endeavours of those gentlemen who i9r, 

study to qualify themselves to give advice of this kind, in order 
to assist their poor neighbours, can by no means deserve so 
severe a construction from their happening to fall into some mis- 
takes in their prescriptions, from which the most learned and ex- 
perienced cannot always be secure. For other parii- 

* culars reittting 

to this head, see the chapter of Principals and Accessaries, in the second book. 


. CHAP. XIV. 


Ol- PETIT-TREASOX. 


At coininon law not only the offences specilietl in the twenty- 3 Inst. 20, 2t. 
liftli of Edward I he Third, but many oUtaers also were esteemed 
pelit-lreasons, which arti not so at this day ; as (^/) piracy by a (rt)40Ass. 35. 
subject; (/>) tiiscoverv of the king’s counsel by one of the grand 
jury ; (e) an alteiiipt by a wife to kill her husband, 8cc. Dair^cf^l. 

(e) S. P. ('. 10. Sec 1 IJaJe, 377 to 382, 


Sec/. 1. But by l‘"dw. st. o. c. 2. no offence shall be ad- 
judged petit-treason, except in the following instances : 

1. Where a servant kill.s his master. 


2. Where a wife kills her hu&bantl. 


3. Where an ecclesiastical man, secular or religious, kills his 
prelate to whfun he owes ubodit'uce. 

See/. C2. And this statute hath been so strictly construed, that Plow. 86. 

no other case m hat soe\er, which cannot be broneht within the b)st. is. 81. 

, , . I • , l8Lhz. c.1.11, 

meaning of these words, however it may be in its own nature 

inoie heinous, shall, by paiity of reason, be expounded to be Dalts. 14 . 

within the equity of them ; aud therefore tlie murder of a father j Inst. 20 . 

by a son shall not be punished as petit-lieason, unless the son 

may, by a reasonable construction, come under the word ser- 1 

vant,” starving the father for meat, drink, clothes, or wages, in Land’. 248. 

which case he shall be indicted by the name of a servant. 

Sect. 3. Yet tlie murder of a mistress, or of a master’s wife, 1 Hale, 380, 
lias been adjudged petit-treason within this statute ; for notwilli- **'^*«>' y* 
standing the person slain can in neither of these cases, in good plow. 86. 
grammar, come under the word master/* yvt they are clearly 1911.6. 47. 

within the meaning thereof, being used here to signify any person 

to whom another stands related as a servant. 


Sect. 4. Also the murder of a person by one who was his ser- 33 Ass. 7 . 
\ant, upon malice conceived during the service, though it be not Yo* 

within the express words, is within the meaning of them, inas- plow. 260 .' 
nnich as it is but the execution of the treasonable intention of the 1 Co. 99 . 
party while lie was a servant. 3 Inst. 20 . 


Sect. 5. Also the procuring, aiding, or abetting, of any of these 3 Inst, 20 , 21 , 

offences, 
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lOS 

1 Hale, 3r9. 
JDjrcr, 33l^. 


1 Hale, 378. 
S80. 

Dalis. 16. 
Dalt. c. 91. 
Crow. IS), 20. 


Dyer, 254. 
Ji. Cor. 119. 


40 Ass. 25. 

S lust. 20, 21. 
139. 


Crom. 19. 

Dye., 123.332. 
Moor, 91. 
Daljs. 16. 


1 Hale, 382. 
Dyer, 332. 
Crom. 41. 

, Dalis. J6. 


l^aIe,S78. 

382. 

4 Comm. 204. 


oiFeuces^ is clearly punishable within the meaning of this act, in 
the same manner as it was before ; for the plain intent of the 
statutes is only to restrain the judges from proceeding against 
other crimes, as petit-treasons, but no way to alter the law as to 
these ; and therefore it seems agreed, that persons accused of 
petit-treason shall be construed to bo either not guilty at all, or 
principal or accessary according to the known rules of law in 
other eases. 

Sect. 6. And from hence it follow^s, that if the fact appear to have 
been done upon a sudden falling out, or in the party’s necessary 
sell-defence, &c. it cannot he petit-treason ; for inasmuch as all 
petit-treason implies murder, and is the highest degree thereof, 
wherever the circumstances do not make the offence murder, 
they cannot make it petit-treason; and vice versa, generally 
wherever the circumstances are such as will make the killing of a 
stranger by a stranger murder, they make the killing of a husband 
or master, &c. petit-treason. 

Sect. 7. Yet it hatli been adjudged, that if a wife or servant 
procure a stranger to kil[ the luisbaiid or master, in the absence 
of such wife or servant, neither the procurer nor actor are guilty 
of petit-treason, but of murder only; because it is an allowed 
maxim, tliat the ojfefice of an accessary/ can never he of a higher 
kind than that of the principal; but it seems clear, that if the wife 
or servant be either actually present when the crime is done, or 
present only in judgment of law, as being in the same house, but 
not in the same room, (in which case the hopes of their immedi- 
ate assistance encourages and emboldens the murderer to commit 
the fact, which otherwise pt'ihaps he w'oulil not have dared to do, 
and makes them guilty in the same degree, as if they had actually 
stood by with their swu)rds drawn, ready to second the villainy) 
such wife, or servant, being principals as much as the stranger, 
are guilty of petit-treason, and the stranger of murder. 

Seel. 8. Hut it is .said, that if a wife procure a servant to kill 
the liusband, both die guilty of petit-treason; and even if a 
strang(!r procure a wife, or servant, to ki»i the liusband or master, 
it .seems tliat he may be indicted us acces/.ary to petit-treason. 

Sect. 9. A wife divorced caa-a adulie.rii vel servilire is still 
wuthin this law*, because tin* bond of ina; liiiony is not thereby 
dissolved, and she may :ii:*iin lawfully cohabit with hei husband, 
liut a divorce caasd consanguiniiatis vel pravontractus entirely 
dissolves tl*.e nuptial tic, and annihilates llie very character of 
wife. Therefore, a wife de facto only, and not de jure, cannot 
commit this crime, for she lias no lawful lord to whom she owes 
subjection and obedience. Neither can a husband be guilty of 
this crime by killing his wife de jure, for there is no reciprocity 
of obedience ami .subjection. 

i' Sect. 10. A cK*rgynian living and beneficed in one diocese 
who kills the bishop or metropolitan of that diocese, or of the 
diocese w here he may be beneliced by dispensation, or the bishop 
who ordained him, may be guilty of this offence ; for a canonical 
obedience results both from institution and ordination. 


t Sect. 
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t Sect* 1 1 • Principals in this offence were first debarred the 
benefit of clergy by 12 Hen. 7- c. 7. and accessaries both before 
and after, by 4 and 5 Philip and Mary, c. 4. (1) 

(1) The law considers petty-treason and murder as with regard to the judgment, and a very material 
one oftcnce, differing only in circumsiauce and dc- one with regard to the trial. Fost. 327. The pu- 

gree ; Post. 327. Cases in Cro. Law, 2d Kdit. 363. nishnient. is, in a man, to be drawn and hanged ; 

and the principles that govern in the case of mar- and in a woman, it was, at common lutv, to be drawn 
der, are equally applicable to petty -treason, 4 Com. burned; 1 Hale, 3^. 3 Inst. 311, But by 

S04. And autrefois acquit, or attaint in murder, is 30 Geo. 3. c. 48. the punishment of btiming is ubo- 

a good bar in petit- treason, and e conm'so, 2 Hale, lished : see book 2. ch. 48. s. 6. And, on the trial, 

246. 232. 3 Inst. 213. It is included in a pardon the prisoner is iiititled to a peremptory challenge 

under the name of murder, 1 Hale, 378. And the of thirty-five, Post. 327. Two witnesses also are 

offender may be indicted cither for petty-lreason, required both on the indictment and at the trial, 

murder, or inunslaughter, and tried and found 1 Edw. c. 12. Post. 337. And the 5 and 6 £d. 

guilty on such indictment, of either of those crimes 6. c. 11. by general words extending to all trea- 

respcctivelys according as the case may appear sons, requireth that the witnesses, if Uvingt shall be 

u])on the evidence, 1 Hale, 378. Poster, 326. examined in person upon the trial in open court. 

Henrietta lladbourn’s Case, Cases in Cro. Law, Depositions therefore taken before the coroner, or 

363. informations taken by a justice of peace, are not 

But if the prosecutor be apprized of the real evidence whereon to ground a conviction of potit- 

ecise, he ought to adapt the hill to tlic truth of the treason, if the party he living, though unable to 

fact, Kost. 104. 326. For though the ollciicesarc travel, or kept out of the way by the prisoner, or 

to moat purpf)sc» (oiisidered as substantially the his procurement. Post. 337. See Rudbouni’s 

same, yet llicre is at coiumoii law some difference *Casc, Cases in Cro. Law, 363, 

CHAP. XV. 

or MAIMING, 

CoiiiMon, Fe/oiiioiiii, and aggravated AsMiidls, 

Ix treating of the offences of Mayhem, 1 shall c;onsi(ler, 

I. What offences against the members of a man’s body are 
esteemed maims. 

C. How they are punished by the common law. 

3, How by statute. 

As to the first particular, vix. What shall be esteemed maims. 

Sect, 1. It seems, that sucli a liurt of any part of a man’s body S. P. C. 3. 
whereby he is rendered less able, in fighting, either to defend 
himself or to annoy his adversary, is properly a maim. « Com i*^.^' 

and see Mr, Heeves’s Hist. English Law, 2 vol. page 34, 35. 

Sect, And therefore, the cutting off or disabling or \veaken- 25 Kdw. 3. 
ing a inaifs hand or finger, or striking out his <‘}c or fore-tooth, p 1*94. 
or castrating him, arc said to be maims; but the cutting off his 
oar or nose, &-c. are not esteemed maims, because they do not 4B1. Cornm. 
M’eaken, but only disfigure him. 206. 

As to the second particular, viz. How such offences are pu- 
nished by the common law. 

Sect, 3. It is to be observed, that all maim is felony. It is 144 . 
said, that anciently castration was punished with death, and other Pleta, bk. i. 
maims with the loss of member for member. But afterwards, no ^ 
maim was punished in any case with the loss of life or member, 3 'init. * 62 . us* 
but only with fine and imprisonment. Stra, 1100 . 

Sect* 
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Sect. 4. By the common law also, if a person maim himself, in 
order to have a more specious pretence for asking cljarity, or to 
prevent his being impressed as a sailor, or inlisted as a soldier, he 
may be indicted, and, on conviction, fined and imprisoned. 

As to the third particular, viz. How far maim is punishable by 
statute. 

t 6. By 22 and 23 Car. 2. c. 1. it is enacted, That if any 
** person shall, on purpose and of malice forethought, and by 
lying in wait, unlawfully cut out or disable the tongue, put out 
an eye, slit the nose, cut off a nose or lip, or cut off or disable 
any limb or member of any subject of his majesty, with inteii- 
tion in so doing to maim or disfigure, in any the manners before- 
mentioned, such his inajc*sty’.s subjects, that then and in every 
such case, the pej soii or persons so offending, their counsellors, 
aiders, and abettors, knowing of, and privy to the offence as 
“ aforesaid, shall he and are by the said statute declared to bo 
“ felons, and shall suffer death as in cases of felony without be- 
nefit of chngy.’’ 


W'oodburn and 
Coke’s Case at 
the Siitfulk 
Assizes, 

» Geo. 1. 
6St.Tr. 212. 
See 9 Geo. 1. 

f. 22. 


Sect, 7* But by 22 and 23 Car. 2. c. 1. s. 2. it is provided, 
That no attaimh r of such felony shall (jxteiul to corrupt the 
“ blood, or forAdt the dower of the wife, or the lands, goods, or 
** chattels of the offciuler.^^ (I) 

fSect.S, Tfainaii attack another of malice forethought, in 
order to murder him with a bill, or any other such like instru- 
ment, which cannot but endanger the maiming him, and in such 
attack happen not to kill, but only to maim him, he may be in- 
dicted on this statute, together with all those who were his abet- 
tors, Sic. and it shall be left to the jury on the evidence, whether 
there was a design to murder by mainiiiig, and consequently a 
malicious intent to maim as well as to kill, in wliich case the of- 
fence is within the statute, though the primal) intention was to 
muiilcr, (2) 

t Sect. 


(1) Tliis \vliich is consmonly called «1,, fo- 

vciitry Al l nii> «)CcaM(mcd by an a^smll un Sir John 
Coventry ill the street and liis nose, b\ sonic 

persons who I.iy in wait for hiiii, this, it is said, 
was done, in revenue from some obnoxious words 
uttered by him in parliament, in which he reflected 
on the profligate coiulnct of Clias. £1. in respect to 
his iiitereourse with actresses, in order to bring an 
olt’eiider within this act, the fact must be done by 
lying ill wait ; but the st. of 4;3 G' o. 3. c. .')8. gives 
a much more extensive remedy, ami supv^rsedes in 
a gre^t nieasmc the necessity of the statuU ofCIia. 
2. ami of 9Cieo. 1. On this suhj-. ct vide next sect. 
As.saiill with Intent k, muriier. 

(2) This case has i.jwe.rc been since questioned, 
in the case of Rh 3 U'^ick Williams, imlieted for as- 
saulting Miss Portir, ‘vitli an intent to cut her 
garments, against the statute o! o Geo. 1 . It appear- 
ed ftiatthc prisoner’s object was the brutal one of 
wounding her person, though in doing so lie neces- 
sarily cut her clothes. Upon Ih*’ authority rn the 
ruling in the case of Coke and Woodhurn, that the 
party intended all the minor things necessary to 
accomplish his purpose, Uiougit not his uliiiiiate 


and principal iiit« i.t, Puller, J, diieeted the j'ury 
to find him guilty <.•’ die charge in the indictment, 
iiamei\, 4,f .in assault with intent to ei-t and destroy 
the garnu nts ; but the judges held this to be wrong : 
and Kyre, (’. U. qu* •'lioiied tlie propriety of the 
deci.sioii in the caM i j the King against Coke .and 
Woodhurn. K. I*. C. x. 1. ]>. 424. 

Several cases have heeii decided a;, above under 
the Coventry art, as to wh.it should be considered a 
** lying ill wait,” but they ire now immaU dal since 
the passing the .‘•tatiite of 1.3 Geo. 3. as the lying in 
wait is no ingredient in tlie assaulting under the 
latter a<l. Put it is iieccssary^ to consider what 
shall be said to be a cutting under this last act. This 
is a question of fact upon the evidence whether the 
wounding be a rHttinjr or not, and it is immaterial 
vvitli what instruiiic'nt it be done, whether with an 
iiistruinent iiunie for euttitiEf or not, so that in fact 
the wound be a **ciit;* this was decided hi the 
case of one Ifarwood, who was convicted at the 
Old Pailey, Jam scss. 180.5. He hail been de- 
tected in altemjiting to commit a felony, and in 
order to e.scape apprehension he struck the ])rose- 
cutor with an iron crow bar on the head. J'he 

surgeon 
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t Sect. 9. It has been decided upon the Coventry Act that a Barney Carrors 
large transverse cut across tlie nose, so wide and deep as to render Cases C. 
the bone visible, is a slitting of the nose within the statute 22 and 
2‘) Car. 2. c. 1. although the nostril is not thereby perforated, 
lividence being given by surgeons that what was then called a 
cut was formerly in old surgical writers called a slit, the term used 
in the statute. 

f Sect. 10. But it has been ruled, that where a husbaifd, who 
had lived a long while separate from his wife, visited her and per- O. B. July 
snaded her to let him sleep with her, and took an opportunity, 
during the night and while she was asleep, to make a wound Chirflkron. 
across his wife’s throat, about three inches in length, with a razor 
which he had procured and concealed for the purpose, the of- Tickner’s Case, 
fence was not compleUi ; for though it was a sufficient lying in 
wait, yet it was not such a maim as the act requires, as both are 
necessary before an offender can be convicted. 

t Seel. 11. So also it has been said, that to follow an accom- Case of John 
j)lice in picking pockets, with intent to maim any person who 
shall detect him, is a Ij/ifig in watt within this statute ; for a per- ^i^ram 
son who intends to maim another, and by deliberately watching K YTIF, Chiif 
an opportunity, carries that intention into execution, may be said tiaron, 
to Ik' in Nvait on purpose. Irjir ’ 

t Sect. 12. But it seems, that the lying in wait must be for the Ticknt r’s Case, 
purpose of committing the maim ; for where a person was steal- C* B. Feb. Sess. 
ins the turnips of anollier from his Held, and, on the owner sioing 
np to nun, struck him immediately on the nose, with a sharp m- opinion of the 
stnimenl fixed into a stick of wood, which slit his nose, it was omJvc judges, 
delcrmined, that although tlii.s was a slitting of the nose, yet nei- 
ther the malice nor the lying in wait were sufficiently clear, to 
bring the oifence within the statute. 


Of A bsa alls and Batteries. 

As to AssAT’T/rs AM) 15 ATTi- iiiKS, I shall cousiclcr the follow- 
ing particulars : 

1. What shall be said to Cc an assmill. 

2. AVhdl shall be said to bo a battery. 

3. In what cases assault and battery may be justified. 

4. Ill what manner they are to be punished. 

As to Tin: first point, viz. What shall be said to be an 
assault. 

Sect. 


surgeon in Ins evidence stated that a part of llic 
bone of the skull was cut out like a piece of quill. 
The chief baron, who tried the prisoner, thought, as 
the implement was rather calculated for bruising 
than cutting, it was doubtful whether it came within 
t|ie meaning of the act j hut the judges held the con- 
viction right. 

So in a case tried befrire Mr. J. Chambre at 
York Lent Ass. 1806, the incisions were made with 


a claw' of a iiammer, but the surgeon stated tliey 
were incMims. 'I’he judges held the eon\ictioii 
right. 

But in a case of John Adams, who was tried at 
the Old Bailey, .Ian. sess. 1800 — a blow on the head 
given with an iron bar, and which hail given a 
contused and not an incised wound, the judges 
held the case not within the act. 
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Pulton, 4. 

6 Mod. 173, 
174. 

2 11. Abr. 545. 
1 VeuU 256. 

1 Mod. 3. 

1 Keb. 921. 

41 K(l. 3. 40. 

42 Ed. 3. 7. 

45 Ed. 3. 24,25. 
22 Ass. 60. 

2 K. Abr. .515. 
10 Mod. 187. 

2 Keb. 515. 
Law of Evid. 
235. 


22 Ass. 11. 
Pull. 3. 

Lamb. 126. 
Salk. 384. 

6 Mud. 149. 
172. 

1 Mod. 3. 

3 Lev. 404. 
Skin. 387. 

2 11. Abr. 546. 


Sect 1. It seems that an assault is an attempt, or offer, with 
force and violence, to do a corporal hurt to another ; as by strik- 
ing at him with or without a weapon ; or presenting a gun at him 
at such a distance to which the gun will carry ; or pointing a 
pitch-fork at him, standing within the reach uf it ; or by holding 
up one's fist at him ; or by any other sucli-like act done in an 
angry tlireatciiiiig riiaiiner; and from lienee it clearly follows, 
that ope charged with assault and battery, may be found guilty 
of the former, and yet acijuitted of the latter. But every battery 
includes an assault; therefore on an iiulictinent of assault and 
battery, in wliich tlie assault is ill laid, if the defendant be found 
guilty of the battery, it is sufficient. Nolwithstauding the many 
ancient opinions to the contrary, it seems agreed at this day, that 
no words whatsoever can amount to an assault. 

As to the SECOND point,!;/;:. What shall be said to be a 
battery. 

Sect. Q, It seems that any injury whatsoever, be it never so 
small, being actually <lone to the person of a man in an angry, re- 
vengeful, rude, or insolent manner, as by spitting in his face, or 
any way touching liini in anger, or violently Jostling him out (»f 
the way, are batteries in the eye of the law. J5ut it is said to be 
no battery to lay one’s luiiid gently on another whom an officer 
has a warrant to arrest, and to tell the officer that this is the man 
he wants. 


As to THE TTiiiiD POINT, viz. III wliat cases an assault and 
battery may be justified. 

6 Mod. 172. Sect. 3. This is so fully set forth in the cliapter of Snretij of 
i Peace, that there seems to be no need of any consideration 

girt. thereof in this place ; and therefore 1 shall only add, that where 

11 Mod. 43. 52. a man in his own defence beats another who first assaidts him, 
&c. he may take an advantage thereof upon an indictment, as well 
as upon an action; but with this difference, that in the first case 
he may give it in evidence upon the pk i of not guilt if, and in the 
latter he must plead it specially. 

As to THE lotTiiTii POINT, VIZ. IIo'v unlawful assaults and 
batterie.s are punished. 

Sectn 4. There is no doubt but that tlu. wrongdoer is subject 
1 Bac. Abr.56. both to an action at the suit of the party, wherein he shall render 
damages, Sec. and also to an indictment at the suit of the king, 
wherein shall be fined according to the heinousiics^ of the 
offence. 

If had been ruled that a man could not be indicted in one in- 
uictmerit for assaulting two persons, but that there ought to have 
been a separate indictment for the assault upon each, (R. v. 
Ckiiden, Lord Raymond, 1572, QStr. 870); but thi.s doctrine 
' was overruled in the case of R. v. Benfield and Saunders, 2 

Burr. 984, and Builcr J. said, ** the point is, where it is one act, 
and then tlie offence is the same.” 


2 Salk. 642. 
L. Hay. 177. 
1 Sid. 246. 
Holt, 699. 


8 Mod. 283. 


Assault 
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Assault with intent to Murder, or do grievous Bodily Harm. 

The various intentions and motives with which assaults may 
be made upon the persons of others, or the circumstances by 
which they may be aggravated, may be distributed — 1. With in- 
tent to murder or do bodily harm. *2. With intent to rob. f3. 

With intent to destroy garments. 4. Assaulting master wool- 
comber for not complying with illegal bye-laws. 5. Assaults on 
account of money won at gaming. (). Assaulting persons 
wrecked. 7- Mariner assaulting his commander to hinder him 
fighting his ship. 8. Beating clerk in orders. 9. False impri- 
sonment ; 10. Kidnapping and leaving seamen abroad. 

The ancient common law of England provided with such anxi- 
ety for the personal safety of the subject, that every act done 
against another, wdiich might in its consequences prove fatal to 
his existence, was construed to be felonious. Of this there are 
several instances in the Year-Books of Edward the Second and 
Edward the Third, (a) In the reign Edwan I the Fourth the Slate 
mvi\\m \\\oi voluntas reputahilur pro facto began to grow obso- ' * 

lete ; {b) and this offence was considered as a high misdemeanor 
only, piinisiiable at discretion. (<*) But the dariiig outrages of 9 
certain persons, soon after tlic accession of the present royal fa- pi. 28. 
mily, confederated in disguised habits, under the appellations of (r) P. Si*rj. Chc- 
the li/acks, made it necessary that the old law of should, 

in some instances, be rc\i\cd. 

f Sect. S. And accordingly it is enacted by 9 Geo. 1. c. 22. 
sect. 1 . That if any person or persons shall wilfully and ina- 
liciously shoot at any person in any dwelUtig house or other 
place ; or shall forcibly rescue any person in lawful custody 
for the said offence ; or shall, by gift or promise of money, or 
other reward, procure any other to join wdth him or them in 
such unlawful act, such offenders shall be adjudged guilty of 
“ felony, and suffer death without the benefit of clergy.’^ 

+ Sect. 3. By sect. 14. Every offence done or committed 
“ contrary to this act, shall and may be enquired of, examined, 
tried, and determined in any county within tliat part of Great 
Britain called England, in such manner and form as if the fact 
had been therein committed.’' 


Upon this act the following constructions have been made : 

"*r Sect. 4. First, "^rhat this clause of the act is entire and in- By all ihc judges 
dependant, and has no relation whatever to that part of the act 
relating to the offenders being armed and disguised. ^ yt’ 


f Seel. 5. Skconoly, That a private prosecutor has an option Richard Mor- 
to prefer his indictment for the above offence in any county of ris’s 2 Bl. 
England which shall appear to be most favourable to the ends of 4 
justice. 490. 


t Sect. 6. Thirdly, It is said, that if the shooting be in a Rex r. Count 
dw'elling house, it is not necessary to state the name of the per- 
son whose house it is ; but it is clear, that if the prosecutor do 
state the name, it must be stated truly ; and therefore if there be 
a variance in the Christian name onlyi it is fatal. 


t Sect. 



112 


Bk. 1. 


OF MAIMING, Sec. 


GastincauNca.9e, 
Cases Cro. Law, 
323. 


Rex V. Dunn, 
0. 13. Ocl. Sos. 
1780. 

Rex V. Davi'*, 
Cases Crown 
Law, 391. 


Rex V. EllioU, 
O. B. Jul^ Ses- 
sions, 1787. 


Rinpson’.s case, 
O. B. April 
Session.s, 1781. 
See also Gan< 
sell’s case, 1773. 

The Coal-heav- 
ers’ case, Cases 
Crown Law, 6l. 


+ Sect. 7. Fourthly, It is also clearly agreed, that to make 
an oflFender guilty of maliciously shooting within the penalties of 
this act, it must appear in evidence to be a shooting under such 
circumstances, that if death Jiad ensued, the lioinicide would, in 
coiislructioii of law, have ainounted to the crime of murder; for 
otherwise the absurdity might follow, that the oftender rnigiit be 
convicteil of a capital crime, altliougli the party is living, and of a 
siiiglo felony, viz. manslaughter, though the party were killed. 

t Sect. 8, I’lFTiiLY, It seems also to be certain that as this 
is a new crime, and the statute has made it consist in being 
committed not only wilf 'u/lj/ but maticioush/, it is necessary in the 
indictment to charge that the offender ‘‘ wilfully and maliciously 
shot, &c.” 

+ /SerL 9* Sixthly, It is also said, that before a person ran 
be convicted upon this statute, the jury must be satisfied that the 
instrument was loaded with gunpowder, and with a bullet, slug, 
or other deadly substance ; but that it is not necessary to give 
evidence of th(‘se facts specifically, for that if they appear from 
the general circumstances of the case it is suflicient. 

f Sect. 10 . Seventhly, It seems also to be lu'cessary to 
prove that the giin, or other instrument, was pointed not merely 
toward but directly at the prosecutor. 

f Sect. 11 . Eighthly, It is determined, that this statute ex- 
tends not only to the person or persons who actually shoot at ano- 
ther, but also to every person who is present aiding and assisting to 
commit the offence ; for as the statute creates a new felony, it 
of course possesses all the qualities incidental to a felony at com- 
mon law. 


The ca.se of Gib- 
son, Muttuii, and 
Wigji;, Cases 
Cro. Law, t>88. 
Sec also Rex v. 
Young, 3 'J enn 
Rep. 105. 


t Sect. IC. It seems therefore that an indictnient charging 
several persons jointly as principals in the first degree is good, 
and that if it appear that some one person then present did niali- 
cionsly shoot at another, evidence that some or all the persons in- 
dicted were only g’lilt} as principals m the second degree, is sut- 
iicieiit to convirt rjue, or some, or all of the defundaiits on such 


joint charge. 


Jly stat. A3 (.Jeo. 3. c. 38. it is enacted ‘'That if any person 
“ or persons, from and after the l&tday of-luly, 180v3, shall, either in 
Hiiglaiid or lieland, wilfully, maliciously, and unlawfully shoot at 
“ any of his Majesty’s subjects; or shall wilfully, maliciously, and 
unlawfully present, point, or level any loaded fire-arms at any 
of hi^ Majesty’s subjects, and attempt, by drawing a diggiT or 
in any other manner to discharge the same at or against his or 
liieir person or persons; or shall wilfully, maliciously and uii- 
lawfully or cat any of his Majesty’s subjects with intent, in 
* so doing or by means thereof, to murder or rob, or to maim, 
disfigure or disable such his Majesty’s subject or subjects; or 
with intent to do some other grievous bodily harm, to such his 
“ Majesty’s subject or subjects; or with intent to obstruct, resist, 
'' or prevent the lawful apprehension and detainer of the person 
'' or persons so stabbing or cutting, or the lawful apprehension 
and di tuiner of any of his, her or their accomplices for any of- 

" fence 
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fences for which he, she, or they, may respectively be liable by 
law to be apprehended, imprisoned or detained; or .shall vvil- 
fully, maliciously, and unlawfully administer to, or cause to be 
administered to, or taken, by any of his Majesty V subjeels, 
any deadly poison, or other iioxioii.s and destructive siibstanct' 
or thing, with intent such his Majesty^s subject or subjects, 
thereby to murder, or thereby to cause and procure the inis- 
** carriage of any woman, then being quick with child, that then 
and in every such case the person or persons so offending* their 
counsellors, aiders, and abettors, knowing of and privy to such 
offence, shall be, and are hereby declared to be felons, and shall 
suffer death as in cases of felony, without benefit of clergy ; 
provided always, that in case it shall appear on the trial of any 
“ person or persons indicted for the wilfully, maliciously and 
unlawfully shooting at any of his Majesty’s subjects, or for 
“ wilfully, maliciously and unlawfully presenting, pointing or Ic- 
veiling any kind of loaded fire-arms at any of his Maje.sty’s snh- 
jects, and attempting by drawing a trigger, or in any other 
manner to discharge the same, at or against his or their person 
or persons, or for the wilfully, maliciously and unlawfully stab- 
biiig or cutting any of his Majesty’s subjects, with such intent 
“ as aforesaid, that such act of stabbing or cutting(^l) were com- 
milted under suck circumstances, as that, if death had ensued 
** tlu*refroin, the same would not in law have amounted to the 
crime? of murder ; then and in every suc h case the person or 
persons so indicted shall be deemed and taken to be not guilty 
of tlui felonies whereof they shall be so indicted, and b(‘ tliereof 
acquitted.” 


Assault with intent to Roh. 



(lepraAando, it was felony (A) : but in the ninth year of KJwanl the (i ) ^ 



commit aielony has been considered as a misdemeanor only, and 
punishable by fine, iinprisoiiment, &c. (c). 

But by stat. 4‘3 Geo. *3. c. o8. it is eiiaeled, If any ptTsoii 
siiall shoot at, or present, point, or level any loaded fiie-aims*, 
and attem]>t to discharge the same at or against any person, 
“ or stab, or cut any person with intent to /o.A, the same is de- 
dared felony, without benefit ofclerg}.” 


v«»I j». -1 K'». 

(r) II, 

e.‘)‘r( ' is'-s tnnj) 
li.inKv..'} lust. 
6f). 


And by stat. 4 (3eo. 4. c. 64. s. . it is enacted, “ If any 
person shall maliciously assault any other person with intent 
“ to rob such other person, or shall by menaces, or by force, mah- 
cionsly demand money, secuiily for nione>, giMMls, or challeis, 
“ ware.s, or merchandize, of any other person, with intent to rob 
such other person ; or shall maliciously ihreateu to accii'se any 

“ olhcT 


(o') lliorp appears to be an oinissioii brn* of 
tlie \^ords, •* sbooiing at, &c.” as in tlio former part 

VOL. 1. 


of the act,— S *0 not'* i>, (title M for 

risioiib under this act. 


de- 
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The case of 
IVtcr IVrf.lit, 

O. H. iJcc. Scss. 
1740, jm'sciit 
(J. Jus». Willos, 
who accorded 
to Chii])[)Jc*s 
opinion, and 
the jirisoiicr 
was thereupon 
aeijuitted. 

Ca.'*(‘6 Cro. Law, 

Tlionias’s Case, 
O. IJ. July Scss. 
178 k Cases 
Cro. Law, 271. 


Assaultuig any 
person in the 
streets, &c. to 
tear their 
clollies, &c. 
felony. 


Other person of any crime punishable by law, with death, trans- 
" portation, pillory, or of any infamous crime, with a viewt)r intent 
to extort, gain money, seeiirily for money, goods, or chattels, 
wares or merchandize from the person so threatened ; or shall 
“ procure, counsel, aid or abet llie commission of the saidoftcnces, 
or of any of them, every person so offending, being thereof law- 
‘‘ fully convicted, shall bti adjudged guilty of felony, and shall bt' 
liable, at the discretion of the court, to he transported beyond 
“ the seas for life, or for such term not less than seven years, as 
the court shall adjudge, or to be imprisoned and kept to hard 
labour in the common gaol or house of correction for any term 
“ not exceeding seven years/’ 

IJeforc the passing of this statute it was a felony by stal. 7 
Geo. 2. c. 2^2. to assault another tvith am/ ojjemive weapon with 
intent to rob. But the latter statute has not only extended the 
law by making it a felony to assault generally with such intent, 
but has also extended the law by embracing the cases of thosi' 
who made it a practice to extort money by working upon tlu^ fears 
of others in tin eateiiing to accuse them of disgraceful off ences, and 
to the aiders and abettors of such oft'enees. It is coiieeiv(‘d. 
upon the authority of K. v. Remnant, o T. R. Ifil). tliatit wonhl 
be necessary, in an indictment on this statute, to charge the of- 
fender with a felonious intent to rob, and not merely to “ steal, 
tak(', autl carry away,” as that description would not reach tin' 
deiluition of robbery, but merely of simple larceny. 

As to what shall constitute a demand, it has been ruled on tln^ 
former statute, 7 Geo. 2. the words of which were the same — 

t 3. Fiust, That to complete the crime, not only tin' 
assault, as by holding a pistol towards a coachman on his box 
and telling him to stop, but a demand of the money or other pro- 
perty iimst also actually be made. J5iit in this case it was said 
by Mr, Justice Chappie, who tried the prisoner, that the demand 
need not be made m express terms, for that a diiinh man may 
make a demand, as if he stop a jiersou on the higlnvay, and ])iil 
his hat into the coach with a pistol in iiis haiui, 

19. Vit!<* Ila ward’', Case, O. C. 1783. Ko. 538. 

t Scil. 4. Sf.condlv, That both the assault and tlie dtuiiand 
must be made upon the person intended to be robbed ; for the 
words of the art are, '^i'hat if any person shall assault. Sec. and 
** demand the money, Sec. of any other person, w ith intent to rob, 
or commit robbery upon, such person 

Assault with intent to destroy Garments. 

By 6 Geo. 1. c. 23. s. 11. it is enacted, That if any person 
or persons shall, at any time or times, wilfully and maliciously 
assault any j>crsoii or persons in the public streets or highw'avs, 
** with an intent to tear, spoil, cut, burn, or deface, and shall tear, 
spoil, cut, burn, or deface the garments or clothes of such j)lt- 
son or persons, that then all and every person and persons so 
offemliiig, being thereof lawfully convicted, shall be, and be ad- 
‘^judgid to be, guilty of felony; and every such felon and felons 
shall i)e subject aud liable to the like pains and penalties as in 

case 
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case of felony ; and the courts by and before whom he, she, or 
“ they shall be tried, shall have full power and authority of trails- 
porting such felons .for the space of seven years, upon the like 
terms and conditions as are given, directed, or enacted by the 
stat. of 4 Geo. 1. c. 11.” 

+ Sect. 2. It is said, that as this statute inflicts the punishment Sir John’s Fioi- 
only when the offence is coniniitted “ m the public streets or hj^h- 
waifs*^ without adding, or elsewhere^* an assault and defacing Lawl niatiiit? 
of a garment in the play-house or other place, not a street or to thcAkiropo- 
higliway, is not within the act. 

t Sect. 3. It seems also to be clear, that the assault must be Ti>e case of 
made with a wilful and malicious intention to tear, spoil, cut, 

** burn, or deface” the garments or clothes of the person assault- Cro. hJw, iVe. 
ed ; and therefore, if the wilful and malicious intention be rather 
to injure the person than to deface the garments^ although in car- 
rying such intention into execution, the garments are cut with 
such an instrument, and in such a way, as plainly to shew that the 
intention to injure the person could not be accomplished without 
cutting or defacing the garment, yet this is not an ofl'cnce within 
the statute; for the destruction of the garments must be i\\e prir 
mart/ intention of the offender, and not the consequence of his in- 
tention to injure the person. 

t Sect. 4. It is also decided, that the assault on the person and Ca^e of U. 
the tearing, spoiling, cutting, burning, or defacing the garment, q 
nuist be at one and the same time, and must be so charged in the 
indictment; and therefore if an indictment state, that A, 1i. 
on the 18th of Januari/ made an assault on C. D. &ic. with in- 
tent to tear, &c. the garments of the said C. D. and that the 
said A. Ji. on the said I8th of .Tanuari/ did tear, 8cc. the gar- 
ments of the said C. /).” without saying, that he then and 
there, Si'c. did tear the garments of the said C. D. the in- 
dictnicnt is bad ; for, for any thing that appears to the contrary in 
the indictiiient, the assault might have been made on one part of 
tlic day, and the tearing of the clothes on another part of the 
day. (4) 

Assaulting Master Woolcomber, for 7ioi complying with illegal 
Bye Tmivs. 

By statute 12 Geo. 1, c. 34. s. G. it is enacted, If any per- 
'' son or persons shall, after 24th of June, 1726, assault or abuse 
any master woolcomber, or master weaver, or other person 
“ concerned in any of the woollen manufactures of this kingdom, 
whereby any such master or other person shall receive any bodily 
hurt, for not complying with, or not conforming or not submit- 
ting to any such (viz. illegal bye-laws made by journeymen in their 
clubs or assemblies, sect. 1.) illegal by-law, ordinances, rules, or or- 
ders aforesaid; or if any person or persons shall write or cause to 

be 

(4) This case was ultimately decided upon the thecaseof Coke and Woodburn was dccuJrdj (see 

latter objection to the indictmclit ; but the majority ante, note 2, under May hem,) wbere it was held that 

of the judges thought that the conviction was wrong a iran must be taken lo intend all tlu* subordinate 
on the first ground, namely that the pritnary intcii- means to ofTcct his primary intent. K. P. C. vol, 1. 
t ion must be to destroy the garments: this is di- p. 434. 400, 
icctly at variance with the principle upon which 
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be written, or knowingly send or cause to be sent, any letter or 
other writing or message threatening any hurt or harm to any 
such master woolconibcr, or master weaver, or other person 
concerned in the woollen manufacture ; or threatening to burn, 
pull down, or destroy any of tlieir houses or outhouses, or to 
cut down or destroy any of their trees, or to maim or kill any 
of their cattle, for not complying with any demands, claims, or 
l^^retences of any of his or their w^orkmcn, or others empUned 
“ by them in the said manufacture ; or for not conforming or not 
submitting to any such illegal by-laws, ordinances, rules, oi 
“ orders as aforesaid, every person so knowingly and wilfully of- 
“ feuding in the premises, being thereof lawfully convicted upon 
‘‘ any indictment to be found within twelve calendar months next 
after any such otfeiice committed, shall be adjudged guilty of 
felony, and shall be transported for seven years to some or one, 
of his Majesty’s colonies or plantations in America by such 
ways, means, and methods, and in such manner, and under such 
pains and penalties, as felons in other cases arc by law to be 
transported/' 

By stat. 8. the provisions of the act are extended to combers of 
Jersey and wool; to frame-work knitters, weavers of stockings, 
ami to ail persons whatsoever concerned or employed in any of 
the said manufactures. 

By the stat. 22 Geo. C. c. 27. s. 12. the provisions of the 
above statute are extended to journeymen dyers, journeymen liot- 
pressers, and all other persons employed in the woollen manufac- 
tures of the kingdom, and also to journeymen, stu’vants, workmen 
and labourers employed in the making of fells or hats, and in the 
manufacture of silk, mohair, fur, hemp, llax, linen, cotton, fustian, 
iron, or leather, and in iiianufactiiie of those materials mixed one 
with another. 

Assault on Account of Money won at Gaming, 

By stat. 9 Ann. c. 15. s. 8. for preventing quarrels on accouui 
of gaming, ** In rase any person oi persons whatsoever sliall a.'s- 
** saiilt, and be.o, or challenge or prevoke to light any other pci- 
son or persons whatsoever, upon ^ ount of any money won by 
gaming, playing or betting at any of the games aforesaid (i. e. 
** by s. 1. at cards, dice, tables, tennis, bowls, or other game or 
“ games whatsoever'^; such pcioOii or persons ass lulling, &c. or 
challenging, &c. upon the account aforesaid, sIialL being thereof 
convicted upon an indictment or iufoimation, forfeit all his 
goodj, chattels and personal estate whatsoever, and be impri- 
soiled in the common gaol of the county where such conviction 
“ shall be had, for two years.” 

On an indictment against Randal and others upon this statute, 
fm- assaulting the prosecutor on accoLiut of money w on at gaming, 
ihe latter proved that he had been gaming with the defendants, 
and having lost his money to them, they had proposed breaking 
up ami going aw ay, but that he objected to it and wanted them to 
play on, saying that they had won his money, and would give him 
fjo opportunity of recovering it back ; ii|K)n which they had com- 
mitted the assault; BuUer J.w'as of opinion that the game being 

over 
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over before the assault began, the assault could not be said to 
have arisen out of the game, but from what the prosecutor had 
said to the defendants. And that it was necessary, in ''order to 
bring a case within the statute, that the assault should arise out 
of the play and during the time of playing; but that here iJie play 
was over, and the dispute had arisen from the prosecutor’s own 
words: and therefore he directed the jury to acquit them of the i Eai>t, 423. 
charge. • 

Assaulting Persons Wrecked, 

As to assaults on persons wrecked; by stat. C6 Geo. 2. c. ly. 
it is enacted, “ If any person or persons ^hall beat, or wound, 

“ with intent to kill or destroy, or shall otherwise wilfully obstruct 
the escape of any person endeavouring to save his or her life, 

“ from such (viz. any ship, or vessel, of his Majesty’s subjects, or 
“ others, which shall be in distress, or which shall be wrecked, 

“ lost, stranded, or cast on shore, in any of his Majesty’s donii- 
nions) ship or vessel, or the wreck thereof; such person or 
persons so offending shall be deemed guilty of felony, and 
b*diig lawfully convicted thereof, shall suffer death without 
benefit of clergy.” Wy s. 1 1. of the same act, “ If any sheriff, 

“ or his deputy, justice of the peace, mayor, or other magistrat(% 

“ coroner, lord of the manor, commissioner of the land-tax, chief 
“ or petty constable, or other peace officer, or any custom-house 
or excise officer, or other person lawfully authorized, shall be 
assaulted, beaten, and wounded, for, or on account of the 
“ exercivse of his or their duty, in or concerning the salvage or 
“ prt'servation of any ship or vessel in distress, or of any ship or 
“ ve.ssi l, goods or effects, stranded, wrecked, or cast on shore, 

“ or lying under water in any of his Majesty’s dominions ; then 
“ any person or persons so assaulting, beating, and wounding, 
shall, upon trial and conviction, by indictment at the assizes or 
general gaol delivery, or at the quarter-sessions for the county, 
riding, or division, where such offence shall be committed, 

“ b(^ transported for seven years to some of his Majesty’s colo- 
“ nies in America; and shall be subject to such subsequent 
*■ puiiishinent, in case of return before that time, as other persons 
under sentence of transportation are by the law subjected unto.” 

Ahiritier assaulting his Commander to hinder him Jighting his 

Ship, 

lly the statute 22 and 23 Car. 2.c. 1 1. s.Q. for the suppression 
of pirac:y, it is enacted, that if any mariner shall lay violent 
“ hands on his commander, whereby to hinder him from fighting 
in defence of his ship and goods committed to his trust ; he 
“ sliall suffer death as a felon.” The stat, 1 1 and 12 W. 3. c. 7. 
s. <). more fully enacts that ** any person” guilty of that offence 
“ shall be adjudged to be a pirate, felon, and robber, and being 
“ convicted thereof, according to the directions of that act, shall 
suffer death, and loss of lauds, goods, and chattels, as pirates,” 

&c. 

Beating a Clerk in Orders. 

I liere is one species of battery which is aggravated from the 
tiKumstancc of the character and respect due to the person 

assaulted. 
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assaulted, which is, the beating of a clerk in orders. By st. 9* 
Ed. 2. c. 3. it is enacted, any lay violent hands on a clerk, the 
amends for the peace broken shall be before the king, and for 
“ the excoiiinuinication before a prelate, that penance corporal 
may he enjoined ; which, if the offender will redeem of his own 
good will, by giving money to the prelate or party aggrieved, it 
'' shall be required before the prelate, and the king’s prohibition 
shall not lie so that it appears that three remedies will lie for 
this offence. — 1st. An indictment at the suit of the king for 
the peace broken. 2. A civil action for damages at the suit of 
the party. 3. A suit in the ecclesiastical court pro salute 
tmima, and then for the sum that the party may agree to give to 
get rid of the penance — it being usual in those courts to com- 
niule their penance for a round sum of money — " perhaps,” says 
Mr. J. Blackstone, because poverty is generally esteemed by 
moralists as the best medicine pro salute anirm** (For As- 
saulting in a Churchyard, see title 

Assaulting Members of Parliament. 

By 5 Hen. 4. c. 6. it is recited thus, Item, because that 
** ilichard Chedder, esquire, which was come to this parliament 
with Thomas Broke, knight, one of the knights chosen to the 
same parliament for the county of Somerset, and menial ser- 
vaiit with the said Thomas, was horribly beaten, wounded, 
“ blemished, and maimed by one John Salage, otherwise called 
** John Savage, it is ordained and established, that seeing the 
same horrible deed was done within the time of the said par- 
liamoiit, that procJaination be made where the same horrible 
“ deed was done, that the said John appear and yield him in the 
“ King’s lieuch, wdthin a quarter of a year after the proclama- 
tion made ; and if he do not, the same John shall be attainted 
** of the said deed, and pay to the party grieved his double 
** damages, to be taxed by the discretion of the judges of the 
" said bench for the lime being, or by inquest, if need be ; and 
also, he shall make fine and ransom at the king’s will. More- 
over, it is accorded in the same parliament, that likewise it be 
“ done in time to come in like case.” 

By 1 1 Hen. (i. it is recited and enacted that the king, willing 
“ to provide for the ease and tranquillity of them that come 
“ to the parliament and councils of the king, by his command- 
ment hath ordained and established, that if any assault or affray 
" be made to any lords spiritual <ir temporal, knight of the shire, 
citizen *>r burgess, come to the parliament or to othe'* council 
oi‘ the king, i)y his commandment, and there being aud atteiid- 
" ing at the parliament or council, that then proclamation shall 
“ be made in the most open place of the town by three several 
• days, where the assault or affray shall be made, that the party 
that uiude such affray or assault yield himself before the 
king in his bench, within a quarter of a year after the procla- 
“ fhation made, if it be in the time of the term, or otherwise at 
“ the next day in the time of the term following the said quarter; 
^^and if he do not, that he &e attainted of the said deed, and pay 
to the party grieved his double damages, to be taxed by the 
discretion of the justices of the same bench for the time being, 

‘ or 
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or by inquest^ if it be needful, and make fine and ransom at the 
'' king’s will ; and if he come and be found guilty by inquest, by 
exaiiiinatioii, or otherwise, of such affray or assault, th^the shall 
pay to the party so grieved, his double damages, found by the 
inquest, or to be taxed by the discretion of the said justices, and 
make fine and ransom at the king’s will/’ This statute appears 
virtually to confirin the stat, 6 H. 4. c. 6. (6) 

Of false Imprisonment t kidnappings and leaving Seamen ahrdad* 

False imprisonment is necessarily attended with assault and 
battery, and is therefore an indictable offence, and is laid as an 
aggravation of the battery. It is a misdemeanor and punishable 
as other misdemeanors. But an aggravated species of false ira- 
prisonniont is the privately canning off any person, and keeping 
llieni secretly confined, which is generally understood by the 
term kidnapping. The offence at common law w as punished by 
fine, imprisonment, and pillory. We may infer from the statute 
of 4.‘3 liliz. c. 13. that at that day it was a common practice in the 
four northern counties for marauders and freebooters to carry off 
the inhabitants forcibly from their dwellings, and keep them in 
secret custody, until they had redeemed themselves by paying 
ransom to their captors. — But the progress of civilization, and an 
increased population in those counties, has pul an end to this 
praclu:e, and it is only now rcinembered as a proof of the barba- 
rous manners of the period, (vide postea, the statute under 
chapter Oflences against the Public Peace). The law ever consi- 
dered it a great aggi avation of false imprisonment, that the injured 
parly should be sent out of his country, and beyond the protec- 
tion of its laws (which seems to bo the proper meaning of the 
term kidnapping). Nay, so jealous were our ancestors in this 
rf‘spect, that they would not siift'er those who were detained by 
legal authoiity to be sent to a prison out of the kingdom, for by 
the Habeas Corpus Act, 31 Car. C. c. 2. sec. it is enacted, 

‘‘ No subject of this l eahn, that shall be an inhabitant of England, 

Wales, or Berwick, shall be sent prisoner into Scotland, Ireland, 

“ Jersey, Guernsey, or places beyond the seas; and every such 
imprisonment is hereby adjjudged illegal: and any subject so 
“ imprisont tl may maintain an action of false imprisonment in any 
of his Majesty’s courts of record against the persons by whom 
“ he shall be so committed, detained, imprisoned or transported, 
and against any person that shall contrive, write, seal, or coun- 
tc^rsign any warrant or writing for such commitment. 8cc. or shall 
" be advising or assisting in the same; and shall recover treble 
** <*osts, besides damages, which shall not be less than in 

which action no delay, &c., shall be allowed, except such rule 
“ of court made in open court, as injustice shall be necessary for 
special cause expressed in the rule. And the person who shall 
knowingly write, seal, or countersign any warrant for such 
“ coimriitnieiit, detainer, or transportation, or shall so commit, &c. 

“ any person contrary to this act, or be advising or assisting 

therein, 

in tlic* King’s Pahicf.s, vide OITi^nces against the Peace, lif..*' AlKrri}'.” Foras- 
eliapter OllVnces against llu" King, For as- saniting persons to prcvenl ilje free pas;:^j;e of grain, 
s.mlting Ptivy Coansellors, vide same. For As- vide jmt, Malicious iMischief, 
siiults in a Chiircli or Ciiurcliyard, vide imt. 
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" therein, being lawfully convicted, shall be disabled to bear any 
‘‘ office of trust or profit, and shall incur the penalties of the sta- 
“ tute of pr'dernunire, K) Ric. cap. 5. and be incapable of any 
j>ardun from the king, of the said forfeitures, &c.” 

Leaving Seamen abroad. 

A (iiniilar offence to carrying persons abroad against their will 
is the one of leaving them abroad. To prevent this, in the case 
of seamen, it is enacted by 1 1 and 12 W. 3. c. 7- s. 8. that'^ In 
‘‘ case any master of a merchant ship or vessel shall, after the 
“ 29 th of September, 1 700, during his being abroad, force any 
“ man on shore, or wilfully leave him behind in any of his ma- 
“ jesty’s plantations or elsewhere, or shall refuse to bring home 
with him again all such of the men which he carried out with 
“ him as are in a condition to return when he shall be ready to 
proceed in his homeward-bound voyage, every such master 
“ shall, being thereof legally convicted, suffer three months im- 
j)i isunnient without bail or mainprize.” 

"I'he statute 58 Geo. 3. c. 38. recites the above provision of 
the statute of William, and that “ No mode of prosecuting is 
provided by the said act in case of offences committed against 
the same/* and then, for remedy thereof,” enacts, That 
" from and after the passing of this act, all offences committed 
** against the said act, shall and may be prosecuted by indictment 
or information at the suit of his majesty’s attorney-general, in 
** his majesty’s court of King’s Bench at Westminster ; and that 
‘‘ in sucfi iiulictnient or information the offence or offences shall 
and may be alleged to have been committed at Westminster, in 
the county of Middlesex; and that the said court shall be and 
‘‘ the same is hereby authorized to issue a commission or corn- 
** missions for the examination of w itnesses abroad, and that the 
depositions taken under such commission or commissions shall 
be received in evidence on the trial of such indictments and 
informations respectively.” 

The second section recites the twxiitv-seventh section of the 
statute 31 G. 2. c. 10. which provide!, ‘'That every master, 

“ &c. of any merchant vessel in foreign parts and homeward- 
“ bound froni thence, .should lake on board so many seafaring 
“ men or boys, subje. ts of Great Jinl.«in, as should by ship- 
“ wreck, capture, or other unavoidable accident, be driven or 
“ cast aw'ay to, or that should bo discharged as unserviceable 
from any of the vessels of the royal navy at foreign places, 

“ where governors, ministers, and consuls, appointed by his ma- 
“ jesty, his heirs or successors, should reside, or where none such 
“ are resident, wliere any two or more ikitish merchants should 
“ reside, as the said governors, &c. or merchants should direct, 
not exceeding four for each 100 tons of which his ship should 
consist ; but that no penalty or mode of prosecution is im- 
" po.scil or provided by the said act in case of neglect or refusal 
“ to obey the directions therein contained and then enacts, 

“ that :iTi\ master or person having the charge of any merchant 
‘‘ vessel hdonging to any of his inajcsty’s subjects, that shall be 
“ or arrive in any such foreign parts, and be bound from thence 

to 
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" to any port in the United Kingdom of Great Britain and Ire- 
laud, and who shall be required, in writing, under the hand or 
hands of any such governor, minister, consul, or merchants, to 
take on board any such seafaring man or boy, men or boys, 
** being a subject or subjects of the said United Kingdom, not 
“ exceeding the number mentioned in the said act, for the pur- 
'' pose of carrying and conveying him or them to the said port in 
the said United Kingdom, and who shall neglect and reRise to 
take on board, or to carry and convey him or them accordingly, 
shall for every such oflFence forfeit and pay the sum of ^100 
for each and every such man or boy whom he shall so refuse 
or neglect to take on board and to carry and convey as aforc- 
said, to be recovered by information at the suit of his ma- 
jesty’s attorney-general in his majesty’s court of King’s Bench 
or Exchequer at Westminster; and that in such information 
“ the ofl’ence or offences shall and may be alleged to have been 
committed at Westminster in the county of Middlesex; and 
that the court in which such information shall be brought, 
shall be and the same is hereby authorized to issue a commis- 
'' sion or commissions for the examination of witnesses abroad, 
“ and that the depositions taken under such commission or com- 
missions shall be received in evidence on trial of such informa* 
tion.” s. 2. 

The third section contains regulations to be observed by mas* 
tors, of vessels leaving seafaring men or boys in foreign parts 
on account of sickness, in respect of the payment of their w'ages, 
and imposes a penalty of £20 on such masters, &c. not comply* 
iiig with such regulations, to be recovered as above, and aulho* 
jizes the issuing a like commission to examine witnesses abroad. 


CHAP. XVI. 

OF OFFENCES ISIOHE PARTICULARLY AGAINST 
THE PERSONS OF WOMEN. 

Off ENCES against the persons of women are Rape — Forci- 
ble Marriage— Seduction — Stealing away Infant Children — and 
Compulsory Marriage of Paupers. 

Rape.O) 

In treating of rape I shall consider, 

1. What shall be called rape. 

2. What evidence is necessary. 

3. How it may be punished. 


(l) Rape was anciently felony, and Sir M. 
Hale says was punished with loss of life, which 
was alterwards reduced to what lie seems to think 
a less severe puMishnieiit, viz, castration and the 
l.)^ 5 of eye.s ; and for this assertion he refers tt) the 
rii'ilunity of Ihuctoa. 13 ut it should seem that it 


As 

was not every case of rape which was so severely 
punished, tmt apparently only the rape of a virgm, 
for he expressly says : “ Non autem setfuitur Iwjus- 
** mv<li jtitna do <puUibet fetuina ftcH opprimtiur, 
** Sequitur tamcn alia graiis el frrarior senundum quod 
** nupta, vcl vidna honeala viwns, sawlimonmlis, iel 
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Bracl. J47. 
Balt. f. 107. 
1 Halo, 30. 
Crum. 100, 
cr, I'jOl, 


V'kIc Cro, Cir. 

Cum. c, 4o6. 

.3 IJur. 1690. 
C. Car. 33‘J. 


As to THE FIRST POINT, vk. What shall be called rape. 

Sect. % It seems, that rape is an offence in having unlawful 
and carnal knowledge of a woman by force and against her will. 

Sect. .Ikit it is said, that no assault upon a woman in order 
to ravish her, however shameless and outrageous it may be, if it 
proceed not to some degree of penetration, and also of emission, 
can amount to a rape. 

Sect A. It was a question before 18 Eliz. c. 7. Whether a 
rape could be comn^itted on a child of the age of six or seven 
ye ars ; but by that statute, Whosoever shall unlawfully and 

carnally know and abuse any woman-child under the age of ten 
‘‘ years, shall suffer as a felon without clergy.” (2) 

Sect, 5, Upon an indictment for this offence, it is no way ma- 
terial whether such child consented, or were forced ; yet it must 
be proved, that the offender entered into licr body, &c. 

As to THE SECOND POINT, viz. What evidence is necessary. 


Dalt. c. 1 Oj. 
607. 

B. Par. b5. 

5 Etlw. 4. 6. 

1 Hu.sli. Col. 
par, 1 100. 
Hract. 147, 
113 . 


S. P.C, 24. 
Fiiicli, 204. 
1 Uak', 628. 
731. 


rultoii, 134. 
t Hall-, 630, 
633. 

HusIk (!o]I. 
pail 2. 100. 


Sect, 6, Offences of this nature are not any way mitigated by 
shewing that the woman at last yielded to the violence, if such 
her consent was forced by fear of death, or of duress. 

Sect^ 7, Nor is it any excuse, that she consented after the fact, 
or that she was a common strumpet ; for she is still under the 
protection of the la\v, and may not be forced. But it was an- 
ciently said to be no rape to force a man^s own concubine. 

Sect, 8. Also it hath been said by some to be no raj)e to force 
a M^oman who conceives at the time ; for it is said, that if she 
had not consented, she could not have conceived : but this opi- 
nion seems very ijuestionable, not only because the previous 
violence is no way extemuiled by such a subsequent consent, but 
also because, if it were necessary to shew that the woman did 
not conceive, the offender could not be tried till such time as it 
might ajipoar wdiether she did or not, and likewise because the 
])hilosophy of this notion may very well be doubted of. 

Sect. f). It is a strong, but not a conclusive presumption against 
a woiunu, tliut she made no complaint in a reasonable lime after 
the fact. (:^>) 

As 


** alin matmia. OUnKjauh-m carruplorn lirginiiati'i 
“ el ru\UtaliA !nisf)etuleluiid el enrum f.>utorn; nioiterni 
** Uimen Imjnrrihiis aider ohiiemttur, qu(Ki jrro cvmip- 
** tiom rh'frbm, amhiuntur membra, at prudictnm ed, 
“ et tie atik i^quitur alia p;raris jh>:ai coi-jHmiliSf i>ed 
** tamen sine ammione uUc et .a;*n»broruiu.” (Dc 
Corunii, lib. 3. M6.) 

Tiu* law thus continued till 3 Ed. 1. and then 
by St. of W. 1, it rnactod, “ That none ravish 
** or take a damsel williin age with her consent nor 
** against her consent, nos .lo danv, damsel of age, 
nor any woman Hoainst her will ; and if any do 
it, the party ina^ - ue witliln *10 days and coin- 
^*^11011 right shall be done ; and if none sue within 
“ 40 days, the king shall iiave the suit, and the 
** party convict sliail suliVr two years imprison’ 
** lueiii, and be ransomed -d the king’s pleasure.” 
By the stalute of W. 2. '1. “ilape is again 

“ made felony.'* 


(2) Sii ‘\I. Hale .• of opiiiiun Ihni it is rape to 
have rarnal connexion wiili an iiiJ.int under the 
age of lurlve years, because, be obsoiwes, twelve 
years is the age of consent iu a female. (H. 1*. C. 
p. 731.) Bill Mr. J. Blaekstone 3:\>s tl at the law 
has been generally held to extend to infa.its under 
tniy (4 ('oni. c. 15.), though it should .-cem, lie 
adds, that infants between U*n and twelve arc still 
under the protection of the stat. of W. 1. 

(3) By the ancient law, according to Bracton, 
** Cam [{ritur tirgo corrvpla fucrit ct uppressa, sUiliia 
** can factum recens fueritf cam cUnnore et hntedo 
“ debet accurrerc ad villas vicinas et ibi injuriam sihi 
** Ulalam probishomhtibnsostcndere,s(tiif!;iiinem, et restes 
** atlas sanguine tinctas, et veslium si'issuras, et i.ic ire 
** debet ad irrtqmsitum hamlredi et ad senientim do- 
“ mini regis et ad eoronatores et i kccowitm el ad pri- 
** mum comiUitum faeiat apj)i‘llum,t<i'.” (L)e Corona, 
117.) 
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As to THE THIRD POINT, VIZ* How rape may be punished. 

Sect. 10. All who are present and actually assist a man to B. 2.c.29. 
commit a rape, may be indicted as principal offenders, wiictiiei 
they be men or women. (4) Butt. ii6. 

St. Tr. 1. 366. Rush. u. 2. p. 93. Vide Lord Baltimore’s Case, 4 Burr, 2179. 

Sect. 11. It is said, that of old time it was felony, and conse- i Hale, 627. 
qnently punishable with death, especially if the party ravished 
were a virgin, unless such virgin would accept of the olfender s. P. C.21, 
for her husband, in which case she might save his life by marry- 22 , 23 . 
ing him. Rut afterwards it was looked upon as a great misde- pjjt ^.^ 99 .’ 
mcanor only, but not felony ; and the offender was punished Croni. 32. * 
with the loss of his eyes and testicles : and by the statute of cm, 
Westminster, I. c. 13. it was reduced to a trespass, subjecting 
the offender to two years imprisonment, and a fine at the king’s g igo. 
will. But the smallness of the punishment proving a great en- Q/wTcF.Otl. 
coiiragcment to the offence, it was made felony again, by the 
statute of Westminsterf Q>. c. 34. and by 18 Jiliz. c. 7. it is ex- 
cluded from the benefit of clergy. (5) 

Forcible Marriage. 

By 3 lien. 7- c. 2. it is kiccited, That Momen, as well 
maidens as widows and wives, having substances, some in 
“ goods moveable, and some in lands and tenements, and some 
** being heirs apparent unto their ancestms, have, for the lucre 
of such substances, been oftentimes taken by misdoers con- 
trary to their will, and after married to such misdoers, or to 
others by tlieir assent, or defiled, to the great displeasure of 
“ God, and contrary to the king’s laws, and disparagements of 
“ the said women, and iitler heaviness and discomfort of their 
friends, and to the evil ensamplo of all others;” and enacted, 

‘‘ That what person or persons that taketh any woman so against 
her will unlawfully, that is to say, maid, widow, or wife, that 
** such taking, procuring, aud abetting to the same, and also 
receiving wittingly tlic same woman so taken against her will, 

“ and knowing the same, be felony, and that such misdoers, 

“ takers, and procurators t() tlie same, and rcccitors knowing the 
said offence in form aforesaid, be reputed and judged as priii- 
“ cipal felons.” 

t Sect. 


(^1) An infant iinclor 14 jears of age is by law 
protninod incapable to coinniit a rape, for the law 
j)ri*sium’S iiiiti inipofent as well as wanting discre- 
tion ; but h(* may be a yirincipal in the second de- 
gree as aiding and assisting, if it appear that he 
b.id a iiiiscliievoiis discretion, as well as in other 
fclorjics. (1 IJ. II. r. C. 730.) 

ft is said by BaiTiligtoii, (Observadon on 
llic Ancient Slatiilcs,) that rape anciently meant 
>educti(»n of the female, and not a forcible carnal 
know lodge, wbich was denominided'* ti.;/.” Though 
lliis has boon denied by others, yet be seems *iip- 
j'orted by good authorities for the distinction. It 
I'l.jy ;d.-o be matter of curiosity to slate, that the 
famous judgment of Sancho Paiiza, in the rape 
eaiise wliieh came before him while governor of 
Ib^r.iturl.i, is not a fictitious case, but is to be found 
HI ;i b arned '\riler on llie Criminal Law of France. 
Voijglans, in bis chapter on the “ Viol,'* or Ilapc, 


has the following passage : ** Jer^rppoHede Bnman 
** (who was another writer on the Criminal Law of 
** France) a ce siijH nn nempk menwraiAe, qui J'aU 
** asaez heiUir ronibim cetie preut)e eat dan^emm et 
“ oquiiotfiie (.sc. de Vud) H cimhien le Jiifre doit se 
trnir en f^nrde contre cos sortes d'accusaiwns, Un 
ayanl nmdamml un jmrtindivr, qnune f&nim 
** accimil de rudj h lui (hmner une certaine smme par 
*\fonne de dimmap;e et interrts ; il dtmna tn rnerne 
“ terns ii ce particitlier la permission d'eidever a c^tte 
** femme I'argent gu'il venait de lui donner, ce qm le 
**jeum lumme rCayant pv faire, a cau^e de la resis- 
“ tajice vifrtmrcuse que lui oppoM cette femme ; lejtige 
“ ordvnna a cette derniere de rcstituer la semme, sur le 
"fondemerd qiitlle auroit pa encore mievx dtfendre son 
** corps (pie stm argent si elte Cent roulu.** (Vonglans, 
edit. Bar. 4lo. p. 498.) This is the exact ca.se in 
wliieh Sancho gave judgment, and it accorded with 
that of the French jiulge. 
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t Sect. 2. But by 3 Hen. 7. c. 2. s. 1. it is provided, That 
this act shall not extend to any person taking any woman only 
“ claiming her as his tvard or bond- woman.” 

+ 3. By 30 Eliz. c. 9. ‘‘ All and every person and per- 

sons as shall be convicted or attainted of or for any offence 
made felony by the said act 3 Hen. 7. c. 2. shall lose his and 
their benefit of clergy ; provided always that this act shall not 
" ext(‘'iid to take away clergy, but only from such person and 
** persons as shall be principals or procurers^ or accessaries be- 
“ fore such offence committed.” 

In the construction of the 3 Hen. 7. c. 2. the following points 
have been resolved. 


1 Hale, 

661. ami b St. 
Tr. m. 

>ar. 10 i, 102. 
lloljart, 182. 
(\ ("ar. 483. 
485. 488. 402. 
Dalis. 22. 

1 Ami. 115. 

•S Insl. 61. 


Sect. 4. First, That the indictment must expressly set forth, 
both that the woman taken away had land or goods, or was heir 
apparent, and also that she was married or defiled, because no 
other case is within the preamble of the statute to which the 
enacting clause clearly refers ; for it does not say, that ‘‘ what 
“ person, ifcc. that taketh any woman against her will,” but 
what person that taketh any woman so against her will.” 


Savil, 59. 12 Co. 20. 100. 110. 


Hobart, 182. Sect. 5. SECONDLY, That the indictment ought also to allege 
that the taking was for lucre, because the words of the preamble 
are so. 


(\ Car, 485. 
489. 


Hol).irt, 182. 
C. (Jar. 485. 
1 Hale, 660. 


Vul wood’s 
(\ Car. 

493. 

2 Vent, 243. 
See also 
Swinden’s 
(Jase, 5 St. Tr. 
468. 


.3 Inst. 61. 
Dalis. 22. 
S. P. C. 41. 
Far. 132. 


C. Car. 482. 


Sect. G. But it need not set forth, that it was tvhlt an iuteulion 
to marry or defile the party, because ibe words of the statute 
mutlier require such an intention; nor does the want thereof any 
way lessen the injury. 

Sect. 7 . Thirdly, That it is no manner of excuse, that the 
woniaii at first was taken away with her own consent, because if 
she afterwards refuse to continue with the offender, and be 
forced against her will, she may from that time as properly be 
said to be taken against her will, as if she had never given any 
consent at all ; for till the force was put upon her, she was in 
her on 11 power. 

Sect. 8 . Folktiily, That it Is not material whether a woman 
so taken away be at last married, or defiled, with her own con- 
sent or not, if she were under the force . ! the time, bee aiiso thi! 
offender is in both case- equally within the words of the statute, 
and shall not be construed to be out of the meaning of it, for 
having prevailed over the weakness of a woman, wdir.m by so 
base incrais he got into his power. 

Sect.O. Fifthly, That those who after the fact receive the 
offender, but not the woman, are not principals within lliis sta- 
tute, because the words are, receivhig wittiuglt/ the same woman 
“ so taken, &c.” but it seems clearly, that they are accessaries 
alter the offence, according to the known rules of common law\ 

Sect. 10. Sixthly, That those who are only privy to the. 
man lag'.*, but no way parties to the forcible taking away, or coii- 
>eriting dierclo, arc not within the statute. 


Sci t. 
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Sect. 1 1 . Seventhly, That where a woman is taken by force c. Car. 488. 
in the county of A. and married in the county of B. the offender HobarMs;?. 
may \h) indicted and found guilty in the county of ij. because ^ 
the continuing of the force there amounts to a forcible taking 
M ithin the statute. 


t Sed. 1^2. Ekuitiily, That the woman thus taken away and Fulwond’j, 
married, may be sworn and give evidence against the offender 
who so took and married her, though she be his wife de* facto; 
blit it seems, that there ought to be concurring evidence to prove i Halo, 60 1 . 
the whole fact. 


t Sect. 15. Ninthly, It is said (a) to be questionable, whe- ("}i Halo, 
ther if a woman, thus forcibly married, freely without constraint 
li\e with him who thus marries her any considerable time, her 
examination may be read in evidence oil the trial. But it has 
been since ruled, (h) upon debate, that a wife is a competent (h) Uex v. Pn. 
evidence for as w'ell as against her husband, on the trial of an in- rv» 
dictment on this statute, although she has cohabited with him 
from the day of her marriage. 


Seduction. 

By 4 and 5 Pliilip and Mary, c. 8. it t.s rkcitkt), That riinislinunt of 
maidens and women children of noblemen, gentlemen and others, 
as well such as be heirs apparent to their ancestors, as others, six- 

having left unto them by their father, or other ancestor and tct-ii>parsof 
fiiends, lands, tenements, and hereditaments, or other groat sub- 2 

stances in gooils and chattels moveable, for and to the intent to 
aihaucc them in marriage, somewhat like according to their de- 
grees, and as might be most for their surety and comfort, as well 
for themselves as of all other their friends and kinsfolks, be often- 
times, unaw'ares to their said friends or kinsfolks, by flattery, 
trilling gifts, and fair promises, of many unthrifty and light per- 
sonages, and thereto by the intreaty of persons of lewd demea- 
nour, and others that for rewards buy and sell the said maidens 
and children, secretly allured and won to contract matrimony 
with the said unthrifty and light personages, and thereupon either 
with slight or force oftentimes be taken and conveyed away from 
their said parents, friends, or kinsfolks, to the high displeasure 
of Almighty God, disparagement of the said children, and tluj 
extreme continual heaviness of all their friends; which ungodly 
ilealing, for lack of wholesome laws to the redress tliereof, 
remaineth a great, familiar, and common mischief in this our 
commonwealth:” it is therefore enacted, ‘'That it shall not 
he lewful (o any person and persons to take or convey awa}, oi 
“ cause to be taken or conveyed awav, any maid or woman child .s jviod. i6«. 

" unman icd, being under the age of sixteen years, out of or from ^ ^ ^ 

“ the possession, custody or governance, and against the will of ‘ ‘ 

“ the iatlier of such maid or woman child, or of such person or 
" persons to whom the father of such maid or w'omaii child, by 
“ his last will and teslameiit, or by any other act in his life-time, 

“ hath or shall appoint, as.sign, bequeath, give or grant the order, 
keeping, education or governance of such maid or woman 
cliild, except such taking and conveying away as shall be had, 
made or done by or for such person or persons, as witliout 

“ fraud 
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" fraud or covin be or then shall be the master or mistress of 
** such maid or woman child, or the guardian in socage, or guar- 
diau in chivalry, of or to such maid or woman child.” 

t Sect, 2. By 4 and 5 Philip and Mary, c. 8. s. 3, il is further 
The penalty for enacted, That if any person or persons above the age of foiir- 
midef stxu^en unlawfully take or convey, or cause to be taken 

years of age. or conveyed, any maid or woman child unmarried, being within 
tin? age of sixteen years, out of or from the possession and 
against the will of the father or mother of such child, or out of 
or from the possession and against the will of such person or 
“ persons as then shall happen to have, by any lawful ways or 
'' means, the order, keeping, education, or governance of any 
such maiden or woman child ; that then every such person and 
persons so oftending, being thereof lawfully attainted or con- 
victed by the order and due course of the laws of this realm, 
** (other than such of whom such person taken away shall hold 
'' any lands or tenements by knight’s service,) shall have and 
2 Mod. 128. suffer imprisonment of his or their bodies, by the space of two 
** whole years, without bail or mainprise, or else shall pay such 
fine for his or their said offence, as shall be assessed by the 
council of the queen’s highness, her heirs or successors, in tlie 
" star-chamber at Westminster/* 

t Sect, 3, By 4 and 5 Philip and Mary, c. 8. s. 4. it is further 
llio penalty for enacted, That if any person or persons shall so take away, 
cause to be taken away, as is aforesaid, and deffower 
contracting ma- any such maid or woman child, as is aforesaid, or shall against 
triinony witii « the will. Or unknowing of or to the father of any such maid 
sixtoenTcara^^ womaii child, if the father be in life, or against the will, 
age. ** or unknowing of the mother of any such maid or woman child 

'' (having the custody or governance of such child, if the father 
be dead) by secret letters, messages, or otherwise, contract 
'' matrimony with any such maiden or woman child, except such 
contracts of matrimony as shall be made by the consent of 
such person or persons as by the title of wardship shall then 
have or be intitlcd to have the marriage of such maid or 
W'oman child, that then every such poi son or persons so of- 
fending, being thereof lawfully convicted, as is aforesaid, shall 
suffer imprisonment of his or their bodies, by the space of live 
years, without bail or mainprise, or elsi shall pay such tine for 
** his or their said offeiic ', as shall be assessed by the said coun- 
cil in the said star-chamber ; the one moiety of all which for- 
“ feitures and fines shall be to the king and queen’s mijesties, 
her heirs and successors, the other moiety to the parties 
grieved.” 

t Sect, 4. By 4 and 5 Philip and Mary, c. 8. s. 5, it is fur- 
Wlio nioy hear tiun’ enacted, “ That the king and queen’s highness honourable 
th^ollhnces"^ * council of the star-chamber, by bill of complaint or information, 
af^resahi. Cro. ^^d justices of assize, by inquisition or indictment, shall have 
Car. 465. authority by virtue of this act to hear and determine the said 

offences; upon every wdiich indictment and inquisition, such 
process r^hail be awarded and lie, as upon an indictment of 
trespass at the common law.” 

Sect. 



Ch. 16. 


OF SEDUCTION. 


127 


t Sect. 5. By 4 and 5 Philip and Mary, c. 8.* s. 6. it is further The forfeUnrr 
enacted, '^That if any woman child or maiden, being above the » w^man con- 
“ age of twelve years, and under the age of sixteen yea.s, do at uXlTui cm" 
any time consent or agree to such person that so shall make any tract. 3 Mod. 
contract of matrimony, contrary to the form and effect of this 
** statute, that then the next of the kin of the same woman chihl 
“ or maid, to whom the inheritance should descend, return or 
come, after the decease of the same woman child and maid, 
shall, frt)m the time of such assent and agreement, have, hold 
and enjoy all such lands, tenements and hereditaments, as the 
same woman child and maiden had in possession, reversion or 
remainder, at the time of such consent and agreciment, during 
the life of such person that shall so contract matrimony : and 
after the decease of such person so contracting matrimony, that 
then the said lands, tenements and hereditaments, shall descend, 
revert, remain, and come to such person or persons as they 
slioidd have done in case this act had never been had or made, 
other than to him only that so shall contract matrimony.” 

t Seel, 6. By 4 and 5 l^hilip and Mary, c. 8. s. 7. Providcil 
always, That this act, nor any thing therein contained, shall ex- Onlorn for 
tend to take away or diminish any liberty, custom or authority, 
touching or concerning any orphan or orphans, which now he 
or hereafter shall he within the city of Ijomloff, or any other 
city, borough or town, where orphans are commonly used to be 
[)rovicled for, either by grant or by custom ; hut that the lord 
“ juayor of the said city of Lomhn, and the aldermen of the same 
for the time being, and all and every' f)ther head officer or o(K- 
cers of any other city, borough or town, where such orphans he 
pro\ided for, shall and may have and take like rule, order, kc^ep- 
ing and charge of such orphan and orphans, and of all lluir 
lands, tciiemciits, goods and chattels, as heretofore they or any 
of them lawfully had or used, or lawfully might have had and 
used, if this had not been made.” 

ll^pon this statute the following points have been holden. 

i' Scii. 7. Imjjst, It is settled, that allliough the above statute R('\ ?. Moor, c 
gives authoiity oidy to the stfir-chamber and justices of assize to 
hear and determine the offence mentioned, yet that information s. C. JmoJ. 
or indictnieut will lie thereon in the court of king’s bench, for rjy. 
tlicre are no iiegativt; w'ords, and therefore the jurisdiction of that 
court is not excluded. 

t Sect. 8. It seems also, that an Information by the master of I’sili sa? 
tlie crown office will lie for this offence as at common law, for s. P. Jlcx r. 
that the above statute does not create any new' offence, but only Thorp, 5 Mod. 
aggravatt's the punishment. 432 * 

t Sed, f). Jt seems also, that if the indictment or information Rpx ?. J\loor, 
state that the defendant hei/tg above tlic age of fourteen years 
took one //. then being a virgin iinniai ritMl, possessed of move- 
able goods and seised of lands of great value, out of the custody a;}! 
of her mother, &c.” the word being is a sufficient averment of 
the facts which follow'. 

t Sed. 10. It seems also, that it is no legal excuse for this of- Rev r. TwU 

fence, 
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slpton and fence, that the dtfendant being related to the lady’s father, and 
frequently invited to the house, made use of no other seduction 
1 Sid. ?i 87 .' than the common blandishments of a lover to induce the lady sc- 

S. C. 2 Kcb. crctly to elope and marry him, if it appear that the father intended 

to marry lier to another person, and so the taking against his 
consent. 

Hicks W. (ion*, t 11. But where a widow fearing her daughter, a rich 
3 Mod.tu. ' heiress, might be seduced into an improvident marriage, placed 
her under the care of a female friend, who sent for her son from 
abroad, and married him openly in the church and during canoni* 
cal hours to the heiress before she had attained the age of sixteen, 
and without the consent of her mother who was her guardian, it 
was held to be no forfeiture of her estate ; for in order to bring 
a MoJ. 84. the offence within the statute, it must appear that some artifice 
169. used; that the elopement w'as secret; and the marriage to 

the disparagement of the family. 

1 Brown, Cases f Sect, 12. It is agreed, however, that the forfeiture extends as 
in Chancery, ^vho coiiseiits as to tlic liusbaiul who takes. 


Calthorpe v, t Said, that there must be a continued refusal of 

Axtell, 3 Mod. the parent or guardian, for that if they once agree, though they 
afterwards dissent, it is an assent within the statute. 

Rpxv. Corn* t 1"^* ^’^iso been decided, that an information will 
forth, 2 Sira, lie for taking aw^ay a natural daughter under sixteen years of age 
Const’s custody of her putative father, it btmig an of- 

roor Ltuvs. * within the statute 4 and 5 Philip and Mary, c. 8. s. 8. 

Of a nature similar to the offence of enticing away women 
children under the age of sixteen, which when done w ith a view 
of possessing their property is, as wc hav e seen, providt‘d for by 
the above statute of 4 and 5 Philip and Mary, is the offence of 
enticing away young w^omeii from their parents or guardians, 
above that age, for the purpose of prostitution. Lord Grey and 
others W'ere indicted for a conspiracy to entice away the J ^ady 
Henrietta B. an unmarried daughter of the Earl of Berkley, o** 
the age of cightteu years, (the lady being then unmarried and liv- 
ing under the protection of the Earj,; for tin; purpose of living in 
fornication with the said Lord Grey. i\tthe trial no force was 
proved as used against the young lady, on the contrary sin* vo- 
luntarily eloped from her father's hou‘<e; and it appeared that no 
other means were us‘‘d than a solicitation to unlawful lust. I'lnie 
was, how'tver, this aggravation of the offence, that Lord Grey was 
at that lime married to the lady’s eldest sister. The indictment was 
at corofuon law, and none of the judges expressed any doubt upon 
tlie law, but the parlies were conviettid. No Judgineul wjls 
I' ow'ever given, as the fuinilv compromised the matter. (1 East, P. 
ij. 461.) 

Stealing away ^ Infants. 

By .54 Geo. 3. c. 101. it is enacted, that if any person shall 
maliciously, either by force or fraud, h'ad, take, or carry aw'ay, 
or decoy, or entice aw^ay, any child under the age of ten years, 

“ w ilii intent to deprive its parent or parents, or any other per- 
sou having the lawful care or charge of such child, of the pos- 
session 
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session of such child, by concealing and detaining such child 
from such parent or parents, or other person or persons having 
the lawful care or charge of it ; or with iiileiit to steal any article 
of apparel or ornament, or other thing of valin; or use upon 
“ or about the person of siicli child, to whomsoever such article 
may belong; or shall receive and harbour, with any such intent 
as afon'said, any such child, knowing the same to have been so, 
by force or fraud, led, taken, or carried, or decoyed, or enticed 
away as aforesaid ; every such person or persons, and his, her, 
" or th(*ir counsellors, procurers, aiders, and abettors shall be 
deemed guilty of felony, and shall be subject and liable to all 
such pains, penalties, punishments, and forfeitures as by the 
laws now in force may be iiiHicted upon, or are incurred by, per- 
sons convicted of grand larceny.” — Ity a subsequent clause, tlic 
act was not to extend to tbe father of an illegitimate child who 
look it away from the mother; nor is the act to extend to Scotland. 

Compuhori/ Marriage of Paupers, 

S<» the compulsory marriage of paupers has been held such a 
restmiut upon tlu' parties as to support an indictment against 
parish ofiict‘rs who have been guilty of this offence with a view 
of relieving their own parish and charging another with the main- 
tenance of the pauper (H. v. Tarrant, 4 Bur. l2J0t>.); yet when 
the paupe rs have voluntarily intermarried without any threats or 
constraint, though the parish ollicers ha\e given the man moiuiy to 
do it, the fa<-t is not indictable, for marriage being lawful in itself, 
the practice to procure it must be by some unlawful means to 
make it an indictable offence, (I Jiast, P. C. 4(il.) 


CHAP. XVII. 


OF BURGLARY. 


Offences against 


the habitation of a man are of two kinds : 


1. Burglary. 


F. Cor. 178. 
1 ‘2rA. 

I’ulton, 132. 


2. Arson. 


Buhglahy is a felony at the common law, in brcakiiig and 
entering the mansion-house of another, or (as some say) the walls, i iiale, 
oi gates of a M ailed to>vn, in the night, to the intent to commit Dal*, f:. i'*!. 
some felony M'ithin the same, whether the felonious intent be 
ex(,*culed, or not. Log. Cnn. 

I. (U. Wilk. Lt'i;. Ang. Sav. p. 273. Spc!m.'n, til. Haiiibockcn. Sum. 79. 2 Hale, 3G0. 22 Ass. 

59. 93. li. Cor. 93. 3 lust. 03. Croiii. .51. t Couiin. 223. 


For the better understanding whereof, I shall consider the fol- 
lowing particulars: 

1. What shall be accoiiiilcd night-time for this purpose. 

2. Whether there must be both an actual entry and breaking. 

3. What bi caking is sufficient. 

VOL. I. 


K 


4. What 
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4, Wliat entry is suffirieiit. 

5. ]ii what place this offence may be conimitled. 

0. What de;;ree of guilt is required in the principal intention. 

t 7. In what manner burglary is deprived of the bcneilt of 
eleig>. 

+ 3. Of statutes tending to prevent tliis offence. 

As to TiiK rinsT toint, r/z. What shall be accounted night- 
lime for this purpose. 

Duli.c. 151 . 'Serf. 2. There arc some opinions, that burglary may be com- 
S.1*.C. .)0. mitted at any time after sun-set, and before siin-rising; but it 
S.iviK Z?!' seems the much better opinion, that the word “ nocUniler,'' whi('h 

Cn.in. :V2, 3.S. IS precisely necessary iii every indictment for this off encti, cannot 
^ satisfied in a Ugal sense, if it ajipcar upon the evidence, that 

Roll! siiiZ *'^*^‘**^ was so niueli day-light at the time, that a man’s countenance 
]\l()ur,(J() 0 . may be discerned thereby. 

Cn». Kliz. 533. 9 ('u. 6(j. ‘1 Coni, 


Dyer, 99, 

S.‘P. C. 30. 

.3 lns\. ()t. 

1 nal(',.551. 

556. 

Con. Dali, 

151. 

Crom. 31. 

Dali>on, 22. 

Tull. 132. FobClOB, 


c. 


AsloTiiF. SKCoxo POINT, iv:. Whether there must be both 
wi enln/ and a breaking. 

Sect* ."j. Notwithstanding .some loose opinions to the contrary, 
there seems to be no good cause to doubt, but that both are re- 
quired to complete this offence; for the words *\fregir and 
“ intravit^ being both of them precisely necessary in the indict- 
ment, both must be satisfied : uiul a fortiori, therefore, there can 
be no burglary, where there is neither of them ; as if on a bare 
assault upon a house the owner fling out his money. 


.3 Tnst. 64. 

1 Efiilo,508. 

527. 551. 


Ki’lyjigc, 67. 
Hutton, 20, 

C. Car. 65. 225. 


Ah to Tine tiukd point, viz. What brcaki}fg is sufficient, (I) 

Sivt 4, It .seems agreed, that such a breaking as is implied bv 
law' in every unlaw (iil entry on the possession of another, w hellier 
it lie <)pen or he iiielo.sed, and will innintain a common indiclmcnt, 
or action of Irespa.vs fjaarc vlauaum Jregif.^ w ill not satisfy the words 
felvaiccel biugioriter fregil, except ju some special cases, in which 

it 


(l) There has hern a v!iri» {y of ^Ieci^io^s as to 
Hire points of breaking .iiid entering.— In geiiifal, 
they arc questions of fact utidhej ilic ho«\'»* was 
hrolpj), or entered ; the smallest (legn'c of either 
being suflieient to constitute tliat part of the(>rt'eiicc. 
With respect to breukiu;:, Uic older authorities 
hcem to imply tlia», in tr . .. of actual (not coiislnic- 
tivc hreakiiig) there must bo either a removal of 
some ffiftteniiig, in fin' cftscs of openin«r doors and 
windows, 01 an aelnally hreaking of the house. — ■ 
Rut luoileru i a.cs have gone farther.--' For it has 
been held, ih n oivning .i sash-window only heUl 
down by tijc weigist of tiie pullics, and not other- 
wise fastened, u “ breaking.’' (R. v. Harrison, 
K. T. 1821 . C]ietvv\ nd, Ihirii, App. 86.)~So lifting 
a door-llap of a mill, not otherwi.se f.istcned tliaii 
by its own weigli!, ji.c also been held a breaking 
(K. P.C.v.2 p . dipi. • Rut in another case, not 
distinginshahlefrom t!i - l.ist on principle (Ca)lain*s 
case, 0. B. Sess. Nov, li.'Oy), the person was con- 
victed of burglary, by at a ccllar-llap, 


k' ,'t down by its own weight onlv, and no other 
fastt ling. T m (he ease reseived, tb? prisoner 
was divsehtirged, hnt no opinion |)iibliely given. — 
(('hetwvrd’s Rum, vol. J p. 396.) Lord Hale 
(11. P, C. vol. 1. p. 552) siu^, “ 'I hese acts amount 
“ to an artual breaking : opening die casement, or 
” breaking the glass window; puking open the 
" lock o' a door with a false key, or putting back 
“ the lock with a knife or dagger ; unlatching (he 
“ door dial is only latched ; to put back the leaf of 
a window witli a dagger,” all of which cases im- 
])ly the removal of some fastening. With respeet 
to tiie entry/it is agreed that the slightest degree 
of entry for the felonious purpose is sufficient. As 
when thieves coming by night to rob a house, the 
owner went out and .struck one of them, another of 
them made a pa.ss with a sword at some of the 
family who were in the entry of the house, and in 
so doing, his hand passed beymd the threshold into 
the passage.— This was ruled to be a su^cient 
euliy to coiistituto a burglary. (E. P. C. 493.) 
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it is accompanied with such circumstances as make it as heinous Dyer, 99 . 
as an actual breaking. 

SccL 5. And from hence it follows, that if one enter into a ? Hale, 550. 
house by a door which he finds open, or through a hole which w as ^ 
made there before, and steal gooils, &c. or draw any thing out of Vo7. 
a house, through a door or window which were open before, or 
enter into a house by the doors open in the day-time, and lie 
there till night, and then rob and go away, without breaking any 
part of the hous(f, he is not guilty of burglary. 

See/. C), Rut it is certain, that he would have been guilty thereof Foster, 107. 
if he had oj)encd the w indows or unlocked the door, or broke a 
hole in the wall, and then entered, &c. or if having entered by a 
door which he found open, or having lain in the house by the 
owner’s consent, he had but unlatched a chamber door, or if he 
had come down by the chimney (2) (in which case though it might 
be said that the house w'as open there, and so not actually broken, 
yet it was as much inclosed as the nature of the thing w^'>uld bear.) 

See/. 7 . And according to some opinions, he w ould have been Crom. 32. 
in like manner guilty, if upon an assault made by him upon the Houira, 1 And. 
house, with an inhmt to rob it, the owmer had opened the door in 
order to drive him ofl', and thereupon he had entered ; in which 
case, as some say, the opening of the door by the owner, being 
occasioned by the felonious attempt of the other, is as much im- 
putable to him as if it had been actually done by his own hands. 

Sec/. 8. And it has also been resolved, that where divers per- (a) Lo Motts* 
sons came to a house with an intent to rob it, and knocked at ‘ n lated by 
the door, pretending to have business with the owmer, ami 
being by that means let in, rified the house, they were guilty of ^ 
burglary, (a) 

Sec/. 0> Also it hath been adjudged, that those were no less Kdy. 52 , 53 , 63 . 
guilty, who, having a design to rob a house, took lodgings 
ill it, and then fell on the landlord and robbed him ; for the 
law Avill not endure to have its justice defrauded by such 
evasions. 


Sec/. 10, And for the like reason, a jor/iori, it has been re- Crom. 32. Dali, 
sohed, that wdiere persons, intending to rob a house, raised a c. J 5 i. 1 Hak*, 
HUK AM) CRV, and prevailed with the constable to make a search 
in the house, and ha\ing got in by that means, with the owner’s 
consent, bound the constable, and robbed the inhabitants, they 
were guilty of burglary. For there cannot be a greater affront 
to public justice, than to make use of legal process as a stale for 
such villainous purposes ; and therefore the whole act is esteemed 
tortious ab ini/io. (3) 


(2) Lord Hale once doubted whether entering 
the house by coming down the chimney was a 
breaking, but it appearing that tlie tliief loosened 
some bricks in liis descent which fell into the room, 
he ruled it to lie a hiirglurious breaking. (1 H. H. 
P. C. p. .552). It has, however, since been ruled 
that getting into the chimney at die top, thereby to 
enter die house with a burglarious intent, is both a 
breaking and entering, for that the chimney is a 


part of die dwelling house. (M.S. — Appendix to 
Cliehvynd,Huni, p. 86.) 

(3) “At the O. 13. sessions, before Easter T. 
“ 1704, Ann llaw'kins was indicted for burglary : 
“ and upon the evidence it appeared that she was ac- 
*' quaiiitcd witli the house, and knew that the family 
were in the country ; that meeting with the boy 
“ who kept the key, she desired him to go with her 
“ to the house, and, to induce him, promised him a 
X 2 '' pot 
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Mt. c. 151 . 
Kcl> ngc, 67. 
Pultun, 

1 11 .). 

1 J liilu, 55.‘)..)5.'), 
Croni. 31, 3'J. 

4 Coinni. 31.'). 
(a) Sr«' thf casu 
of (j(*o. (jil)li()ris 
in point, Fo'jtci, 
108. 

(’asr of John 
lln^lu*'?, rases 
C. L. 313. 


1 Jlalrj-lSO.n.^S. 
I’ost. 350. 353. 
KrI}'. Ill, 
Crum. 32. 


Dalton, 151, 

1 Halo, .55.5. 
(b) Stra. ilHl. 
10 St. Tr. <133. 


As to Tin: rouRTii What eiitn/ is sufTiciont to this 

purpose. 

Srd. II. ft seefii.s agreed, that any the least entry, either with 
the whole r»r witli hut ))art of tin* hotly, or with any iiistruinent, 
or weapon, will satisfy the wortl “ infrarii^' in an indietnient of 
hnri^laiy ; as if on(‘ <!o hut jint his foot o\er tiu' threshold, or his 
hand, {a) or a hook or pistol within a \jindow, or turn the key of 
a door vvliieh is locked on the inside, or distJiarge a loaded 
into a house, &c. 

t SvcL IG. Rnl it set ui’'-, that the instrument must be iiitio- 
dueed tor the puipose of eonnnitting tht‘ IVltmy. 'I’herefore, 
wlit‘re thieves, iia\iu!r hored a hoh^ tlinu(^l( tin* ihxtr willi :\< ruler 
bit, and part td’ the chips were found in the inside of tlie lionst\ 
yet as they had neither got in theinselM s, nor inlrodnced a hand 
or instruinent for the purpose of taking the prtipcrty, the enlei ing 
was ruled incoinjilete. 

Sect, lo. It is certain, however, that in some cases one may hi- 
guilty ol burglary, who never made an actual entry at all ; as 
where div('rs come to commit a hurglaiy togetlier, and some stand 
to watch ill adjac(‘iit plac(;s, and the otlu rs cnt(*r and red), ike. 
tor ill all such cases, the act of one is in judgment of law the act 
of all. 

Sect, 14. And upon the like ground it has been didihorately ile- 
terniined {b) upon a special verdict, tlnil a servant w ho, confe- 
derating with a rogue, lets lum in to rob a house, ike. is guilty ol 
burglary as much as the rogue himself ; for it is ch ar, that if the 
servant were out of the house, the entry of the other w'ou]<l he 
adjudged to he liis also ; and what ditlerenee is there wlu'u he is 
in the liouse ? (4) * 

SrcL 1 3. It IS recited by IC Ann. e. 7. Hiat tiu'reliad been 
some doubt, wliethor the entering into a mansion-house, without 
breaking the same, with an intent to eonimit some felony, and 
breaking lln^ said liouse in the iiight-tinie to gel out, wc’re bur- 
glaiy and ii*ereup(>n it is deela.ed and enacted, “ That if any 
person shall enter into ihe mansiv n or dw idling-house of ano- 
“ therhv day or by night, without breaking the same, with an in- 
tent to commit ielony, or being in such a house slndl eonnnit 
any felony, and shall in the oight-lmie break the said house to 
‘‘ gel oni ol tlic same, siicli person is, and shrd) bo taken to be 
guilty of burglary, and ousted of tin* benefit of clergy, in the. 

“ same manner as if such person had broken anv> entered the 
** said liousi' in the night-time, with an intent to commit felony 
there. 

As 


' pot of air 1L(. boy accoidinffly wcntwilli lirr, 
opened Mir door and* lei licr in, Slic thru sriit the 

* boy for a por ol ale, rabb<'d llio house and wont 
' oH; Thi!) briii|: in tl;e nirl,t limo, lloli, C. J, 
‘ Tracy and Dm \ adliidgod it to bo cloarly bur- 

* glary in thewouum; for .she pi o\ ailed with the 
' boy by fraud to o.iui ibe do^ir nilli intent that 
‘ she might rob the lionsoj’ (2 Ka.sr, P. C. 485.) 

“ So getting pos'^e-s.* t-ii by a judgment against 
" (he casual ejector upon labe affidavits and with- 


" out any colour of title, and thru rifling Ihe house, 
** was rilled to he within the.'»tatiilp against breaking 
“ the liouse and stealing goods therein.” (2 R. 485.) 

The above an* cases of cotusinirlive breakings. 

(■l)Thc breaking and entering need not both be 
on tlie same night to constitute the ofl'ence, for if 
the breaking be on one night and Ihe entry through 
the breaking on anotlier night— both being noc~ 
tanter, both shall he laid as done the last night, 
(t II. H, P. C. 651.) 
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As to THE FIFTH POINT, VIZ. Ill what place this offence may 
be eoininitted. 


Serf. l(). It seems to bo the. cumnt opinion at this day, that i Hale, s-jO. 
it can bo comniittiid only in a (Iwc/ling-liousc ; and that th<* in- 
dictinent for it innst neci’ssarily allege the fact in donio man- e.cor.pa. 
mmali.io) ^ 22 A.ss.:i9.95. 

' Dait. i:>l. 

27A.SS.38. Fosl. 38, .‘39. 1 AmJ. 302. S.P.C.30. Kelyngc, 27. Poplian;, 42. Piii).P.L.27i. 


Sect. 1 7 . And Sir Edward Coke seems to say, that the break- 
ing a church, is therefore burglary, because the church is the 
mansion house of ( Jon. 15ut 1 can find nothing in the more an- 
cient authors to countenance this nicety ; for the general tenor of 
th(i old books seems to b*!, that burglary may be committed in 
breaking houses, or churches, or the walls or gates of a town. — 
And Sinundforde and Anderson mention precedents of indict- 
ments of burglary in domo without adding mamionali. However 
the constant course of late precedents and opinions makes itcer- 
lainly \ery dang<‘rous, if not an incurable fault, to omit the word 
niunsionaHsm'iiw indictment of burglary in a house; and there- 
foio wiliiout question, it ought always to be inserted where the 
Iriith of the casti will bear it. Ibit surely it I'unnot be necessary 
or propt r to hav(^ an\ such word in an indictment of burglary in 
a church, which, b> all the books above cited, seems to be taken 
as a distinct burglary from that in a house. 


Sect. IS, However it is agreed by all, that a house wherein a 
man dwells hut for part of the yi ar, (r/) or a house which one has 
hired to live in, and brought part of his goods into, ))Ul has not 
vet h>dged in, or a chamber in oiu^ of the inns of court wherein a 
person usually hMiges, or house which a maifs wife hires without 
Ills privity, and lives in by herselt’ without him, may be. called his 
dwidling-housc ; and will sullicienlly satisfy the words damns man- 
sionalis in the indictment, whetluT any pc'i son were actually the^^- 
in, or not, at the time of the offence. 


(a) Set* I ho c.^'^c 
of John Nut.> 
hnmnin point, 
FoKlt*r,76. 

1 Hale, tyb6. 
C^oni. .‘>3. 

c. 131. 
jMuor, ()(>0. 

4 ('ok(‘, 40. 

1 Jours, 394. 
Jvcly, 43. 4(i. 
Pop, 12. 32. 
PulJon, 132. 


i’ Sc(L 19- Ibit it has been held, that burglary cannot he com- Lyon’s c.isc*, 
iniUt‘d m a hoii.se under repaii’, although part of the property of 
its ovviuu’ he there deposited; for until lie take possession with 
intent to inhabit, it is not Ids iiumsioii or (Ivvelling-hoiisc. 


t *SVr/. (20. So also it hath liccn ruled, that hurglary cannot Fullei’s rase, 
bt; committed in an unfmislied bouse, if neither the owner nor his 
Mu vants have taken possession of it, although one of the work- 
men oftlie owner sleep therein for the purpose of protecting it. 


Sprr 


( 5 ) An to wliat shall be con.suloivtl tlie mansion 
honso, and to ulial buildings it shall extend — the 
mansion not only includes tin? dwcllingdionse, hut 
also .ill tlie onl-liouses, such as ba.ns, snihles, cov\- 
iwiii'ics, d.airy-honscs, and the like, if llicy be p.irt 
ol the nies..ii.iire, thoiij^li they l)c not under the 
s.imc roof or joinini; eontimmus to it, 1 Jl. 11. P. 
r. 3.3«. 

.lohn Ka'/mton and others were indicted for 
bur<;]ary ititlie dweirnig-hoiise of IMattluivv Hobin- 
son Houlion. It appeared that there was a range 


of buildings, in the ciTitre of wliidi was a manufac- 
tory,iV:e.; iJic' nings ueie dwellingdioiKsesof persons 
enu'iged in Hr. H.’.s manufactory, the whole being 
innier the same roof and witimi the same coimiion 
feiiee, hut no internal cominnnicatioii. IXTr. 11. 
Poiilton lived in one wing, and a steward of In's in 
n hoiLso in the other wimj. It was held that the ina- 
imfaelory was no part of the dwelling:- Imuse of any 
of the jmrties wlio li\ed in the wings; and the 
preaHK-rs weic dbch.irged of the burglary, 2 E. 
J*. C. 496. 



154 


OF BURGLARY. 


Bk. 1. 


3 Institute, 64. Sect, 21. But all out-buildings, as barns, stables, dairy-houses, 
n^Cor 180 * adjoining to a house, are looked upon as part thereof, and 
Crompton, 32 . Consequently burglary may be committed in them. 

1 llalc, 558. Kcl^. 27. 52. 82. 

4 Com. 245. Sect, 22. But if they be removed at any distance from the 

house, it seems, that it has not been usual of late to proceed 
against offences therein as burglaries. 

f 

Rex V, (Jarland, f Sect, 25. And therefore it has been decided, that an out- 

Assizes jor So- house occupied by the prosecutor with his dwelling-house, but 
iner.stt,1770, .i/ir i* I. 

onacascK serv- i>cparated uicrctroiii by an open passage eight reet wide, and not 
<’(l by Ev nr, connected with the dweHing-hoiise, by any fence inclosing both the 

Baron, jjjjjj out-bouse aiul dwelling-liousc, is not a place in which a bur- 

glary can be coinniitted. 


Castle’s case, 
1 Hale, 558. 


t Sect, 24. But it has been held, that the breaking and enter- 
ing in the night-time into a hake-house eight or nine yards distance 
from the dwelling-house, but connected with each other by means 
of a paling, is burglary. 


aiuiotif'rs ^ burglary may be committed in a shop ad- 

CasesS. 287. a liouse, if under the same roof, or within the cur- 

tilage, although there be no internal communication between 
the shop and the house, and although no person sleep in the 
shop. 


1 Hale, 556. 
Con. Kel^. 83. 
Croiii. 33. 
Dalt. c. 151. 

3 Inst. 65. 

Co. Lit. 48. 


Sect, 26. If several persons dwell in one house, as servants, 
guests, tenants at will, or otherwise, having no tixed and certain 
interest in any part thereof, and a burglary be committed in any 
of their apartments, it seems clear, that the indictment shall lay 
the offence in the mansion house of the proprietor, &c. 


Sect, 27. But if one hire a distinct apartment in a house for 
his lodging for a certain time, and a burglary be committed 
therein, 1 can see no good reason why the indictment may not 
lay the offence in donm mansionali of such lodger ; for it seems to 
be agreed, that the indictment for a burglary committed in a 
See Rex u.G.m- chamber ill one cf the inns of court y may lay the offence in domo 
sel,Cowp. 4. f/iansionali of the ow'iier of the chamb»;r ; and why may not such 
an apartment, with as much propriety be called the maiisioii-housc 
of him that takes it, during the limctln't he has a certain interest 
in it ? for so long as it is severed by the lease, it seems in the 
eye of the law to be as distinct from the other parts of the house, 
as if the person who rents it had a freehold or inheritance in it. 
As to the objection, that he goes into the house by the ''ame door 
with the other iiihahitants, and therefore is but an inmale, and the 
whole ought to be considered but as one house, I answ'cr, that 
hr must have some way to his apartment as incident to his in- 
terest in it, and that such Nvay lying through a door which is com- 
mon to him with others, doth not make the apartment itself in any 
respect less his own, than a w^ay through a door belonging to 
himself only w^ould have done ; and if the Jaw be so in this case, 
it seems to me very reasonable also, that if such a lodger take also 
a cellar in the said house, a burglary committed in such cellar, 
may be alleged in domo mansionali of the lodger, whether the 

cellar 
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cellar had any communication with the house or not (*/) ; for since («)Providcd the 
it seems to be agreed, that a barn or stable, or other out-build- ai * "art 
big near to a house, shall be looked on as part thereof, w^iy should ofihV house! 
not such a cellar have the like estimation ? Svdquarejur 

Kel. ft: 3 , seems 

Serf, 28, However it is agreed by all, that if one hire a part 
of a house to lodge in, which is actiutlh/ divided from the rest, 
and have a door if its ovii to the street, a burglary therein may be 
alleged in domo mansionali of such person. • 

+ Sect* * 29 . It has therefore been decided, that when the owner He v i-.llo|jcrs, 
of a house had let the whole of it in apartments to different 
persons, and did not inhabit any part of himself; and one of the a cak* reserved 
inmates rented a slioj), a parlour, and a cellar underneath, for ilie opinio: 
at .i;’l‘2. lO.v. a year, which cellar tlie owner afterwards reserved the Judges, 
to himself to keep lumber in, and deducted 10s. yearly from the 
10s. for the rent of the same, the shop and parlour of such 
inmate, if feloniously broken open in the night-time, may be laid 
to be the dwelliiig-honsc of such inmate. 

t Sect* 30. So also where a house was situated in a mews, TrupsImwS 
and the wdiole of it let out in lodgings to three families, with ^ • 

only one out(u* door, which was common to all the inirnles, one " 
of whom rented the ground lloor and a single room up one pair 
of stairs, and the door of tin* parlour was broke open in the 
night, it was determined that this parlour was well laid to be the 
dwelling-house of the particular inmate. 

+ Sect* 31, So also where a coachman lived in rooms situated Turner’s cum*. 
over the coach-housc and stables of a public mews, but never paid t Cro. L. 
any rent, nor w'cre tlie premises rated in the parish-books except 
as appurtenances to the coach-house and stables, the way to 
which was dow'U a passage leading to a staircase wdiich led to 
these rooms through a door wdiich w^as never fastened, but tliere 
was a door at the top of the staircase to the rooms which was 
locked at night, it was held, that these rooms were such a dwel- 
ling-house ill which burglary might be committed. 

i‘ Sect. 3‘2, So also wliere the inmate of a house so let had jiicj.anl Car- 
two apartments therein, viz^ a sleeping room up one pair of roH’i* t 
stairs, and a working-shop in the garret, which he rent(*d by the 
week as ttuianl at w^ill, and a burglary was committed in the Cast'^ Cro. 
workshop, it was determined that the burglary was well laid in Law, 2o:>. 
the maiision-liouse of such inmate. 

Sect. 33. Blit if he had taken it as a shop or work-house for *^^ 7 * 

his use in <la 3 '-time only, it seems that a felony therein cannot he 
alleged in a mansion-house; not of iiini that lets it, because it is Vul. I0G00. 
severed by the lease from tlial part of the liouse wlilch belongs ?' 
to linn, nor or him to wJiom it is let, because he takes it not to the workshops 
lodge in. I'late 

Glass Maiiufac- 

+ Sect* 34, But if tw'O partners in trade respectively live in ad- 
joining houses, the shop underneath being common to both, and JonesVasr, 
no internal communication between the two houses, but each of 
them having an outer door from the street, each liousc may be 
said to be the dwx*lling-housc of its respective inhabitant, al- 
though the rent and taxes are paid out of the joint funds. 

Seel. 
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n Ass. 95. 
B. Cor. 93. 
S. P. C. .30. 
Dalt. C.151. 
(a) But sc>e 
ante, p. 133. 


Dver, 99. 

.3 Inst. ().*>. 
Kvly. .30. 67. 
Crum. iU. 

1 Iliile, 


Ucx T'. Bin;ilov, 
U. 1^. riiri. 

3 Jac. y. M. S. 


(u ) Ucx 
(n-av, St ran ye, 
4By. in 


Sect, 35, From what has been said it clearly appears, that no 
burglary can be committed by breaking into any ground inclosed, 
or booth, or lent, &c. (a); for there seems to be no colour, from 
any authority ancient or modern, to make any offence burglary 
that is not done either against some house, or church, or the 
walls or gates of some town. 

As to THE SIXTH poiisT, viz. What degree of guilt is required 
ill the principal intention of the offender. 

Scct,?jC), It seems clear, that there can be no burglary but 
where the indictment both expressly alleges, and the verdict also 
buds, an intention to commit .some fehwif ; for if it appear that 
the offender only meant to commit a irefipass, as to beat the 
parly, &c. he is not guilty of felony. 

+ Sect, 37. And therefore where a servant embezzled money 
intrusted to his care, ten guineas of which he deposited in his 
trunk, and qnitled his master’s service, but affervvards returned, 
broke and entered the house in the night, and look away the ten 
guineas; it was adjudged no burglary, because it did not appear 
that he ciitorecJ to commit a felony, but a trespass only. 

Sect. 38. However, it seems much the better opinion, that an 
intention ht commit a rapCy (a) or such other crime which is made 
felony by statute, and was a trespass only at common law, will 
make a man guilty of burglary, as much as if such offence were 
a felony at cominoii law; because wherever a statute makes any 
offence felony, it incidentally gives it all the properties of a felony 
at coininon law. (0) 

As to THE SEVENTH POINT, viz. Ill wliiit manlier burglary is 
ileprived of the benolit of clergy. 

f Sect. By 18 lilliz. c. 7. If any person or persons shall 
‘‘ commit or do any manner of felonious burglary, he or they 

shall suffer dealli without benefit of clergy.’’ 

•f* Sect. 40, By 3 and 4 Will, aiul ^biry, c. 9- “ All and every 

person or peisotis that shall conns'. I. hire, or coniinand any 
“ person l<» couunit any burglary, shall aot have the benefit of 

his or iheir ckrgy/’ 

As 


(6) T/mi ITalc stales, that, to coiolitule bui^laiy , 
the house iiiiist he broken and oMcied vxith iiUcnt 
to cununit a felony at coiiiiiion ! - .v, and not a fact 
made felony by si, itule. An*! !»e tben'fore saj*-, 
it has born doubled nlietber bi raking a hou>e in 
the night, with intent l<> eoiniuit rape, were Imr- 
glary or not : Cioiupton djinking it would not, be- 
cause iiiadr felony bj, slatutc Wes I in. ‘2. <*..34.; 
and Dalton (Ch. l.n. i, Slainf. 31.) lliinlving it 
would, because rope vs.is originally filony at com- 
mon law, though ‘ jd..,.ed to misdeiueanor by sta- 
tute, It seems, howrver, now, a*. Hawkins ob- 
serves, to be the better opinion, that if the hoUhC 
be broke, and with iiiKnt i». eoininit any fi lony, 
whether so by common law oi made so by slaiule, 
the olTence is burglary. ('’ K- P. C. .all. Black. 
Com, V, 4. c. 16.) 


In fl'.e case of Rex i. Knight and Rofley, who 
broke iino a dwelhng-h. u^e in the luglitwith in- 
tent f«) reseue some snniggled ^oods, vhirh were 
laid in tlie ineiietiiient a> the pio[)crlv i f tlie o/li- 
cer, and sl.itcd the intent to be l<j sical those 
gooiK, the jury found, that the prisoners bmke 
info the house willi intent to lake the goods on be- 
liaJf of one .Smitli, from whom they had been 
sei/ted. The judge held, that this ijulictment %\as 
not well supponed, lliere being no intention to 
steal ; b\it if tl»e indictment had been for break- 
ing, &c. the house with intent feloniously to rescue 
goods .seized, &c. that being made felony by .stat. 
19 Geo. 2. c. 34. the Chief Baron and some 
other of the judge.s held, that it would have bccu 
burglary. (2 East, P.C. .jlO.) 
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As to THE EIGHTH POINT, viz. Of the Statutes which have 
been passed with a view to prevent this ofi’ence. 

•f- Seel. 41. By 23 Hen. 8. c. 5. If any person or persons 
“ be indicted for the death of any evil-disposed person or per- 
sons attempting burglariously to break inansion-Iionscs in the 
night-time, the person or persons so indicted shall be thereof 
fully acquitted and discharged.” 

t Sect, 42, By 10 and 1 1 Will. 3. c. 23* " Whoever shall ap- 
prehend any person guilty of burglary shall have a certificate, 
exempting him from all parish and ward olHces.” By 38 Geo, 3. 
c, 70 . s. 2, this ccrlilicato cannot be assigned to any other per- 
son. 

f Sect. 43. By 10 Geo. 3. c. 48. Buyers and leceivers of 
stoh;ii jewels, gold or silver plate, watches, when the stealing 
shall have been accompanied with a burglar), shall be triable 
as well before the conviction of the principal, whether he shall 
be in or out of custody, as aft(*r, and transported for fouiteen 
>ears. 


CHAP. XVII 1. 

OF ARSON. 

An SON is a felony at coininon law, in inaliciousl) and volun- 
tarily burning the house of another by night or by day. 

And I shall consider, 

1 . What is such a house in which arson may be coininith'd. 

2. Whether this offence may be committed in the offender's 
own house. 

3. 1 low much of the house ought to be burnt. 

4. W ith what degree of iiKiliccj. 

I' 3. Ill what cases the benefit of clergy is taken from this of- 
fence. 

As to THE i-iusT 1*01 NT^ viz. What is such a house in which 
arson may bo committed. 

Sect. 1 . It seems agreed, that not only a mansion-house, and 
the principal parts thereof, but also any oUht houst* and the out- 
hnildings, as barns and stables adjoining thereto, and also barns 
full of corn, whether they be adjoining to any house or not, are 
so far secured by law, that tln^ iiialicions hnrning of them is 
arson. And it is said, that in an indictment they are well express- 
<‘d by the word (hftnKS, witlnmt adding mansionalis. 

Sect. 2, But it seems, that the burning of the frame of a house ^ '^{7 

or of a stack of corn, &c. is not accounted arson, because it can- jjrjtt. 5 . iJ>. 
not come niider the word damns, which seems at present to be S. P. C, 36. 
thought necessary in every indictinciit of arson. fllurn 289 ! 

Sect. 
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"J’fi}'lor’s case, 
Cases Cm, 
Law, 40. 


Jndd's case, 
Cases Cni, 
Liiu,381. 


Ilex V Dona- 
van, Casc.s C. 
L. (iU 
S.(!. 2Blk. 


llulmc^s case, 

1 Jones, ,151. 
C. Car. 377, 
Sed vide Fos- 
ter, 1 16. 

Ilex V. SjKild- 
ing, Bury Lent 
Assizes, 1780, 
on a case re- 
served, (Jascs 
(Vowii Law, 
103. 


Hex i'. Breeme, 
Old Bailey, 
April Session, 
1780, on a case 
reserved, Cases 
Cro. Law, 195. 

Pcdicy’s case, 
Cases Crown 
Law, 209. 

S. C. Ciild. 218, 

1 Hale, 568, 
5 |) 9 . 

3 Inst. 67. 

Halt. c. 105. 
Cro. Car. 338. 


Sed* 3. Yet anciently the burning of si .stack of corn was ac- 
counted arson; f bow by 9 Geo. 1. c. it is arson to set 
fire to any “ house, bsirn, ont-liousc; or to any hovel, cock, mow, 
“ or slack of corn, straw, liay, or wood.” 

t Serf, 4. But it has been deterniiiicd, that ?i yaper-mill is not 
an oul-hotm, within the meaning of the statute. 

15y statute 9 Geo. 3. c. 29. s. 2. Whereas no effectual pro- 
vi.sion hath heretofore been made for preventing the burning of 
mills, bo it enacted, that if any person or persons shall (after 
“ the 1st day of July, I79fii) wilfully or maliciously burn or set 
fire to any wind saw-inill or other wind-mill, or any water- 
mill or other mill, such person so offending, being lawfully 
“ convicted thereof, shall be adjudged guilty of felony without 
benefit of clergy.” 

+ Sect, 5. It has also been determined, that setting fire to a 
parcel of iinthrashed wheat in the night, is not sufficiently de- 
scriptive of the offence of setting fire to a cock, mow, or stack 
“ of corn,” &c. to bring the offender within the statute. 

t Seel, (i. It has been determined, that the setting fire to an 
apartment of a common gaol of a county to which a dwelling- 
liouse for the keeper to live in adjoins, the entrance into the pri- 
son being through the dwelling-lioiise, is arson, although a w\all 
separates the prison from the house. 

As to THE SECOND POINT, VIZ. Whether arson may be com- 
mitted in the offender’s own house. 

Sect, 7. It seems clearly agreed, that one seised in fee, or but 
possessed for years, of a house standing by itself at a distance 
iVoni all others, cannot conimit felony in burning the same. 

+ Sect. 8. It has also been decided, that a tenant in possession 
of a copyhold dwcIliiig-Jionse cannot be guilty of arson by burn- 
ing the same, although he had a long lime before siiiTeiidered it 
into tin; hands of the lord of the niUMor, to the use of another 
person, his heiis a id a.ssigns, fur seenr ug the payment of money 
Iiorrovveil; for w liile the tenant continuci: in possession, it is his 
own house. 

t Sect. 9« It has also been derided, upon the .same reason, 
that a tenam in po.s.se.s:'ion, under an agreenieiil fnr a lease for 
three years,, from a person who held under a building lease, is 
not gniltv of arson liy burning the lsou.se, for it is tin* injury to 
the possession wdiicli this law means to punish. 

t Seel. 10. It has also been decided, that a tenant from year 
to y^ar, or from month to month, cannot be guilty of arson by 
burnnig the liou.se of which he is so in possession. 

*SV(7, ! 1 . Also it seems the much stronger’ opinion, that a 
man so .seised or possessed of a house in a tow;i, who burns 
his own with an hitent to burn bis neiglibonrs, but in the 
event bui'u.s his own only, is not guilty of arson; for by the ge- 
neral tenor of the books speaking of this offence, it seems to 

be 
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be supposed to be done in the bouse of another^ and not of the 
offender. (1) 

t Sect- 12. It is however determined, that a widow entitled to H.jms’caso. 
dower, but no dower assigned, from a house, the equity of the 1 13 io 
redemption of wliich had descended from her liusband to her in- 
fant children, and for whose benefit she had let it and received 
the rent, is guilty of arson by burning it in the possession of her 
tenant. — And it was said, that if she had been seised of thfi free- 
hold, it would still have been felony ; from whence it is contend- 
ed, that a reversioner who shall maliciously fire the houses in 
possession of his tenants imder leases from himself or his ances- 
tors, will be guilty of arson. 

f Sect. 13. It has also been determined, that if a pauper ad- 
mitted into a parish poor-house set fire to the room in which she 
with otlier paupers sleep, she is thereby guilty of arson ; for this 
is the house of the parish. 

‘t* Sect, 1 4 . So also it has been determined to be arson in a Uov v. Dona- 
prisoner confined for debt in a county gaol, to set fire to the little 
box w hicli forms his aparment in the prison. 

Sect. 15. So also, although no act which is only a crime in re- Ke^ngc, ^9. 
spect of the injury which it docs, or may do, to another, be made 
felony by reason of an intention thereby to commit a felony, if 
such intention be not executed; yet if the house set fire to be in 
a tow'll, this is certainly an olFence highly punishable in regard 
of the malice thereof, and the great danger to the public which 
attends it, and thcoftendcr may be severely fined, and imprisoned 
during the kiug\s pleasure, and set 011 the pillory, and bound 
to his good behaviour during life. 

As to TllK THlllD POINT, VIZ. HoW lllUcli of SUcIl llOUSC OUght 
to be burnt. 

Sect. If). It seems to be clearly agreed, that neither a bare in- i IT.tli*, /570. 
teutioii to burn a house, nor even an actual attempt to do it by 
putting lire to part of a house, will ainoiinl to fehmy, if no part 22^. 

of it be burnt; for the indktmcnt must have the words incendit 
cl comljiissit. 

Sect. 1 7 . But it is certain, that if any part of the house be 
burnt, the ollender is guilty of felony, notwithstanding the fire 
afterwards be put out, or go out of itself. 

By statute G Anne, c. 21. ** any servant negligently setting iirc 

to a house or out-houses, shall, on conviction before two Jus- 

tices of the peace, forfeit 100, or be sent to the house of cor- 
** rcction for eighteen months.’’ 

By 43 Geo. 3. c. 58. s. 4. it is enacted, That if any person 
'' or persons, from and after the 1st of July, 1803, shall, either 
“ in England or Ireland, wilfully, maliciously, and unlawfully, 

set lire to any house, barn, granary, hop oast, malt-house, 

‘‘ stables, 

fl) liiit if lie set fire to his own house, mali- son ; or if he set fire to his own house in a town, 

clonsly Iiitcniliiig lo fire the house of B. and also and thereby in fact others be burnt down, lie is 

lliereby do burn tlic house of B. he is guilty of ar- also guilty of arson. (2 East, 1031. Isaac’s case.} 
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stables^ coach-house, out-house, mill, warehouse, or shop, 
“ whether such house, barn, granary, hop oast, malt-house, 
“ stable, coach-house, oiit-liousc, mill, warehouse, or shop shall 
“ then be in the possession of the poison or persons so setting 
“ tire to the same, or in the possession of any other person or 
[lersons, or of any body corporate, with intent thereby to in- 
“ jure or defraud his majtasty, or any of his majesty’s subjects, 
or any body corporate, that then and in every such case the 
“ person or persons so olfending, their counsellors, aiders, and 
“ abettors, knowing of and privy to such ollencc, sliall be and 
are hereby (hiclared to be felons, and shall suffer death as in 
cases of felony, w ilhout benelit of clergy,” 

The statute .32 Geo. t), c. KIO. for the more effectual pu- 
“ nisliinent of persons destroying the prop(’rties of his majesty’s 
“ subjects, and enabling the owners of such properties to rc- 
‘‘ covt r damage s for the injury suslaimd,” recites the passing of 
the statutes I Geo. 1. s. ‘2. c. .3., 9 Geo. I. c. 9 Geo. 3. 
c. 129.. 41 (ieo. 3. c. 124., and 4.1 Geo. .1. c. 58. and that it is 
expeditml and necessary that more etlectual jirovisions should 
be made for the jirotectioii of property not within the provisions 
of the said acts; and enacts, ** that e\ery piason who shall, fioin 
“ and after the passing of this act, wilfully or maliciously burn or 
set lire to aii) buildings, erections, or ('iigines, which shall b(' 
used or emploved in the carrying on or conducting of any 
“ trade or mannfactorv, or any branch or department of any 
trade or manufactory of goods, wares, or luerchandiiie of any 
kind or description whatsoever, or in w liieh any goods, wart's, 
“ or merchandize shall be w'arehoused or deposited, shall, upon 
being lawfully convicted thereof, be adjudged guilty of felony, 
vvitliout benelit of clergy, and shall suffer dt alh as in eases of 
“ felony without benelit of clergy.” 

As to TiiK lOLUTii POINT, viz* Witli wliat ilrgree of malice 
such house ought to be burnt. 

(m) 1 Halt’, M Serf, 18 . It scetn:^ clear, that if the lire liappened through nogli- 

rw 170 g<’oceO/) or mi^L nance, it cannot m%ke him who is the unfortu- 
nate cause of it, guilU of arson; for the Indictment must allege the 
(dleiiee to have been doiui ruhuitaru', malilid sud pivccogituld cl 
fc/onicc. \ei if one maliciousK intending to burn only the house 
of ./I. happen thereby to burn ilm bouse of B. it is certain that 
he may be indicted as Having maliciously burned the house of B. 
for w here a felonious design against one man missus its aim, and 
lakes effect upon another, it shall have the like conshnetion as 
if it had been levelled against him w'ho snlfers by it. 

As to THE riiTii POINT, viz. In what cases arson is deprived 
oi Mie benelit of clergy. 

i Sect. 19. l\v 4 and o Philip and Mary, c. 4. it is enacted, 

*' 1"hai all and (.'very person and persons that shall maliciously 
“ enii\niau(l, hire, or counsel any person or persons wilfully to 
“ bniii any dwel’ing-house, or any j)ait ihereol, or any barn then 
“ Ino iiig corn or grain in the same, shall not liavc the benelit of 
bis or their clergy.” 


t Sect, 
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f Sect. 20. By 9 Geo. 1. c. 22. “ If any person or persons 
sluill set fire to any house, bam, or oiit-lioiise, or to any hovel, 
cork, mow, or slack of corn, straw, liay. or worxi ; or sliall for- 
“ cihl} rescue any person, beiii«r lawfully in cusUuly of any olii- 
eer, or other person, for any of the ortenecs aforesaid ; or if 
“ any person or persons shall by gift or promise of money, or 
other reward, procure any of his majesty’s subjects to join him 
“ or tlu'm in any such unlawful act, every such person so oft’end- 
“ iiig shall suffer <leath without benefit of clergy.” (2) 

j* Sect. 21. It seems, that accessaries after the oflVnce are still llfulo, 67a. 
entilhd to the benefit of clergy. 


(C') 'I'liiTf suit)!' dilllcultv liL'l'nro tlu* pa-»s- 

ing tliis a.s to what st.itiito ousti <1 cIci^n in 

r.iM's of aisoii; IjiiI it is not ncco.S'Mtrv now to i:;o 
into the r]iu’stion, as l/iosc ili)uht> probably M»g- 
liic above clause in ‘dCico. 1. wliicli clearly 


ousts clrrgv cases ofai son. The reader, however, 
who is curious on the ])oint, luay consult 11, II. 
T*. C. sub til. Arson, ( Vol. 1. 67i;. A'ol. 2. 347. 
1 1 Kep. 36. Foster, 330.) 


CHAP. XIX. 

(I)OI- SIMPJA: LAltCKNY. 

j\ \ I) now we are conu' to offtMices against ///c grwA* ofanother, 
which are generally called larcenies, from the Lalifi word lalro- 
of wliich iheie are two kinds: 

1 . 


(1) l.arcenv, or th» ft, is thus ilcfiiu'd b> Tlta* Ion, 
tJu' oldest writer who eoiuposed a ie*iul.ir lie.itise 
upon our laws (fur tjl.iuvillc is luucli too suninrary 
a (.ornpodtion tr> he e.iih'!! a tu'.itise upon i.aw.) 

l'%n'lnni ct-t, undnm i'onhcctntio m alicmc 

J'nUhlulnilUf ciuH tiniini) Jui'tnnli^ imho iKo domino^ 
CNiusrt^'i dla “ (aoa ammo dicomi*ha nine 

offuno f’nraiidi non tuomudlitnr,'* ( De Cereoo, 1.3. c, 
‘>2.) 'I'his «leruiitiuu he eviileiitly cojiicd from the 
(Ji\il Law, for “ I'mluri" is Oeliui'd hy tlie civilians 
in .'ilmost the .simie wonls, cm opt tli.il hy ihefdvil 
Law lakiiiL' tin* men* 7/se of a diiiij; was ihi ft, 
Favhm fst Foutrrctal’oj'rnndnlo^f luen J'arif'ndi 
lid, it'l ict, vi-i ! tiaiii iisii.s ejus possessjuuisvo. 

( lust. 1 lie. lib. <t. lit. 1. s. 1.) 

Lonl (\)lve, Air. .T. IJlaclvsitme, and l\Ir. Last, 
aM define larceny t<» Ije n jiduuions taking, hut it is 
submitted tliat llinimli this be true in f.ict, >el it 
is vicious as a definition. 'Mie defininij ti-rms of a 
definition should not themselves want defining ; 
and as to what shall amount to a Icloiiious taking 
is the very m iI(«t of iiujuiry. Air. J. Ky re, in the 
debate on IV.ir’s case, (2 E, 1’. C. 663.) seems to 
liave expressed himself with more correctness v^ hen 
lie iloscrihed I .arceny to “ he the wroiuiful taking of 
goods vvitli intent to spoil the owner of them, 
causa lucn.^* 

The definition as given by Air. East, omitting 
the word ** felonious,” may perhaps he correct. He 
sny.s it is tlie wrongful or fraudulent taking and 
carrv ing away, by any per.son, of the mere personal 
goods and chattels of another from any place, with 
Silt intent to convert them to his the taker’s own iisc 
and inidce them his own property without the con- 
sent of the owner.” 

In order to constitute the crime of larceny or 


theft, then* must be, 1. “a wrongful taking and 
caiTying away” — 2. of the goods aiul chattels, ns 
distiiigui.'hed from any thing wlileh in fai*t or in 
contemjilulion of law is part of tlie froehohl and of 
some v.ilue“*3, with intent to convert them to the 
takiT’s use, or, as tin* civilian.s express it, “ iucri 
ctfa.vi,” which distinguishes this taking from a taking 
v\itli a view' to destroy them, or lueiely to dcjirive 
the owner of them, whicli may ho from iiiolives of 
malice: ami with a view lu malicious mischief to 
tJu* owjH’r. And lastly, it must be without the 
owner’-, consent, (bmio dimino.) 

There is a ease, liowevi r, existing which falls 
under none of the definitions of laicen^ : it was 
an indictmenl against twii servants foi stealing two 
bushels ot he.ins, the jn'opert y of .lubn Wimble their 
master. The jurv found as facts that lhey,by mouns 
of a false key, took the beans fiom the granary 
and fed iheii mailer’s lioi>es with them, they choos- 
ing to give the horsc.s more than their master al- 
lowed, hut that they did not lake them for their 
own u.se or heneiit — it is said ;j majority of the 
judges lieUl this to la larceny, but upon what prin- 
ciple it Is hard to I'tulersfaiid. 

Tliere are also two recent cases of finding which 
were held to be larceny. 'I'he one occurred before 
Air, Justice Lawrence, at IheStalford Assiz. ll>04. 
The prisoner found n pocket-book containing bank 
notes, on the higbway, whicli he converted to his 
own use. Lawrence J. is reported to have .said, that 
if a man find property ami either knows the owner, 
or ther^be any murks upon it to ascertain the 
owner, and the finder, in.stcud of returning it, con- 
verts it to bis own use, it is a felonious taking and a 
larceny. — In the other case, two prisoners had found 
a bill of exchange which they endeavoured to nc- 

gociatc. 
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1. Simple Larceny. 

2. Mixed Larceny. 

SiMPLK LAttCKNY is also of two kiiuis, 

J . Grand Larceny. 

2. Petit Larceny. ,, 

Dalt.c. 107. SiAfpLE CHANT) LAHCENY is a felonioiis aiul fraudulent taking 
604 ^^ ^ carrying away, by any person, of llie mere peisonal goods oV 

anotlier, not from the. person, nor out of his lioiise, above the 
value of twelve-pence. 

For the better explication of which definition, I shall consider 
the several parts of it ; as, 

1. What shall be said to be a felonious and fraudulent taking. 

2. What shall be said to be a carrying awav. 

.‘3, 13y w hom the ofl’eiice may be committed. 


4. What are such goods the taking whereof may be felonious. 

5. How far sucli goods ought to belong to another. 

(j. Of what value they must be. 

7. In what cases simple grand larceny is deprived of the benefit 
of clergy. 

As to THE FIHST POINT, viz. What shall be said to be a felo- 
nious and fraudulent taking. 

Krly. 24. Sect, 1. It is to be observed, that all felony includes trespass; 

^8 indictment of larceny must have the words^c/o/z/Vc 

(rt) Tf a liorsc (isporluvU (//) ; from whence it follows, that if the 

l)c sU)lcn, ihe party be guilty of no trespass in taking the goods, he cannot be 
8U*^uld ri n felony in carrying them away, 

cepit et abduiit}" if a bheep, &c. ‘*ccpit ct ejjugai it.'* 1 Hale, 504. C. Cir. Com. 320, 


3Trist.i02. Sed.Q, And bom this ground it liatli been lioldcn, that one 
1 HaIc, 504. wdio buds such goods as 1 have lost, (2) and converts tliem to his 

own 


gociatc. Gills J. is stated to hare told the jury that 
it WHS the duty of any man who found propirly Ut 
endeavour to discover the- owner, and rcstur<- . nd 
not convert it to his own use ; that the concealli'g 
it and appropriating it to his own use, was the 
stealing of it.— I’hese case> are. from the M. S. 
notes of Mr. Chetwyiid, tin. learned Editor of 13urn, 
and the rulings, certainly, are of two most eminent 
judges J— but finding the goods of anotln-r and con- 
verting them ti) the use of the finder, is the very 
principle of the actum of -niovEn, and it seems 
very like convertin,'; ilio proper subject matter of 
a dvil action into n felony. It is also directly 
against the dictum >4’ Ixnd Coke, who suys), (3 Inst, 
c. 34.) “ If a man find goods and conceal or deny 
them it is no felony." 

(2) With respect to iinding goods, 't must be 
boftafde finding and tin- owner not known, as, 
when a gentleman left his sjiink in a hackney couch, 
and the coachman took aiui eonverled it to his own 
use, it was lield felony, for lie must have known 


where he took np the gentleman and his trunk and 
where W set h...i down, and tlu.icfoie lie ought to 
li.t\e restored it to him. A similar ciicumslance 
occurred again at the Old llaiiu \ , hi 1786. Wynne, 
who was a haekney .'oaclimaii, Pud taken up the 
prosecutor with se\eral packages .^t the Adelphi 
and set him down in Orchaid bireet, ‘vhen the pri- 
soner and a servant took all the things out of th.c 
coach, except a small corded box in the seat, which 
contained several articles ; for the stealing of which, 
and of the box itself, the prisoner was indicted. 
The prisoner being discharged, drove off, and soon 
efter tile box was missed. In a few days the pri- 
soner was traced and taken, and the box found, in 
consequence of a direction from him, at a Jew’s, 
uncorded, and part of the goods only in it ; particu- 
larly several papers were missing, and among them 
two books mentioned in the indictment. The jury 
were of opinion, under the circumstances that the 
coachman unrorded the box and destroyed the 
paper* with an intent to embezzle the goods found 

io 
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Sc'i' Exod. xxii. 


own use, nnimofurandi, is no felon ; and d fortiori, therefore, it 
imist follow, that one ^^ho has the actual possession of niy goods 
by niy dt?livory for a special purpose, as a carrier who^ receives 
tliciii ill order to carry them to a certain place ; or a tailor who 
has them in order to make me a suit of clothes ; or a friend who 
is intrusted with them to keep for my use ; cannot be said to steal 
them, by embe/zling of them afterwards. 

Sect, 3. And herein our law diflVrs from the civil, which, ifgrec- 
ably to the Mo.soiro/ law, having no capital punishment for bare 
theits, deals with offences of this kind as such, as in strict justice 
most certainly it may ; but our law, which piinislics all theft with 
death if tlie thing stohm be above the value of twelve-pence, and 
with corporal punisliment if under, rather chooses to deal with 
them as civil than criminal offences, perhaps for this reason in the 
above-mentioned case, concerning goods lost, because the party 
i.s notmucJi aggriev ed where nothing is taken but wdiathe had lost 
before ; and for thi.s cause in the other rases, concerning the em- 
bez/ling of goods delivered to another by the owner, because the 
party being intrusted with the whole possession, it may be pre- 
sumed that both the offender and his offence are known, and con- 
se<jU('ntl\ the person injured is supposed to have a remedy by 
action against Iiiin; from which consideration some have made it 
part of the definition of larceny, that it be committed without the 
hmnviedgc of the owner ; and it seems rigorous to have recourse 
to severe laws, where, probably, more gentle ones wdll be effectual. 

There is also a constructive taking of the whole in the lavi% 
even where the thing has been delivered by the owner himself, 
first, for a special purpose, and 2. wdiere he has been beguiled into 
a delivery of it, not intending to part with the absolute property 
ill it. Ill which cases the law presumes it still to remain in his 
])o.sscssion. See post, Pear's case ; Temple's case, and other 
follow ing cases. 

Sect, 4. And agreeably hereto it has been resolved, tliat even 
those w ho have the possession of goods by the delivery of the 
jiartv, may b(i guilty of felony by taking away part ihmeof, with 
an intent to steal it ; as if a ca'rrier open a pack and take out part 
of the goods; or a w’eaver who has received silk to work; or a 
miller who has corn to grind, take out part with an intent to steal 
it ; in w hich cases it may not only be said that such possession of 
a part distinct from the whole was gained by wrong, and not de- 
livered by the owner, but also that it w^as obtained basely, fraudu- 
lently, and clandestinely, in hopes to prevent its being discovered 
at all, or fixed upon any one wdieii discovered. 

Sect. 6. Also it seems generally agreed, that one who has the 3 11. 7, 12 . 

bare 


P«lt. c. 10 1. 
ItiMcl, I. 3. ISO, 
1 . 1 . IW). 

2 Hale, 290. 


1 Hale, 505. 
l:i K. 4. 9, 10, 
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Hall. c. 102. 
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in the box; and found him'guilty. And in Rister 
Term, 1786, a niaji'rity ofthe juducs licJo the con- 
viction proper, (2 East, 664.) If, as it is clear it 
ought, every taking to constitute alarcoiiy must in- 
clude a trespass, iliese ca.scs seem to go to the ex- 
t reme point. It is didicult to say, that a man is a trc.s- 
pa.sser, because the owner leaves a thing with him. 
In the latter case, Imwcvcr, it may be said that the 
)>risoner knowing the owner and where he was to 
he found, the taking the goods out of the conch, 


with an intonl to convert them to his own use, wms 
a trespass. The policy of the decision cannot be 
doubted, hut in matters of law judges ought never 
to depart from the rigid rule of law. It is tlu'ir 
province ’*Jns dicerep not dare and if the 
convenience or inconvenience re.sulling fioni con- 
struction of law, is to be admitted as a vilid argu- 
incur, it will leave a latitude of construction ulti- 
mately productive of more evil tlian good. See 
Notel. 
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«i jr.r.14. 

B. Cor. 58. 137, 
S. P. C. 25. 
lJa!t. c. 102. 
Mour, 246. 
Pop. 84. 

1 Hale, 605 
667. 


Bex V. Mmny, 
Old Hailey, 
OctoiKT Session, 
1784. 


bare charge or the special use of goods, but not the possession 
of them ; as a shepherd who looks after my sheep, or a butler 
who takes care of my plate, or a servant who keeps the key to 
my chamber, or a guest who has a j)iece of plate set before him 
in an iim, may be guilty of felony, in fraudulently taking away the 
.same ; for in all these cases the offenct; may as properly come 
under the word ** cepil;' the injury to the owner is as great, and 
the fraud as .secret, and the villainy more base, than if it had 
been done by a stranger. 

t ^ect* 7. So also, if the clerk to a banker or merchant have 
the care of money, or if he have access to it for special and par- 
ticular purposes, and is sent to the bag or drawer for money, for 
the purpose of paying a bill, or if he is si*nt for the purpose of 
bringing money generally out of that bag or drawer, and, at the 
time he brings that money, he clandestinely and secretly takes 
out other money for his own use, he is as much guilty of a 
felony as if he had had no care of the money, or access to the 
bag or drawer whatsoever. 

Tatum’s Case, f 8. So also where a person being left in an apartment, 

0. 13. May pawns the fuiniture or oilier property under his care, with a felo- 
Session, 1785. ,■ 

But see post. design to steal it, it is felony. 

Ch. 43. page 327, sect. 10. 

Bass’s Case, f 9. And, ill general, where the d(‘livery of the property 
Cases in Cro. is made for a Certain, special, and particular purpose, the pos- 
.aw, 216. session is still supposed to reside, imparted with, in the lirsl pro- 
prietor. Therefore, w'here a master delivers goods to his servant 
to carry to a customer, but instead of so doing he converts them, 
on his way, to his own use, it is a fclouicnis taking ; for the mas- 
ter had a right to countermand the delivery of them, and there- 
fore the possession remained in him at the time of the conver- 
sion. 

(tt) 0. B. 1779, f Sect. 10. So also, if a watchmaker sti al a watch delivered 
1758 clothes delivered for the pur 

No. ik * ’ po^’c of being ue.^hed ; (A) or goods in a chest delivered with the 

(c) 0. B. 1779, key for safe custody ; (r) or guineas delivered for the purpose of 
Ann Atkin- cliaugetl iiito half-guiiieas ; (f/) or a watch delivered for the 

Ln’sCase, purpose of being pawned : (t \ ill all those instances, the goods 
Cases Cro, taken have been thought to remiiiu in the possession of the pro- 
prietor, and the taking of them away lield to be f ‘.lony. 


Law, 247. 
tiotis. 

(e) Cases Cro. Law, J20, 


Sect. 


(3) A man cannot be <*aid lo l:ik«' tliat of wbidi 
he is already in pt/sxession. Lord (’uke, therefore, 
makes a distinetiem l)ctweon a jmies^wn and a bare 
charge ; “ There is/' sajs he, “ a diversity between 
a possession and a charge; for when' I deliver 
goods to a man, «ie hath the jnjssessioii of the^ 
goods, and muy have an action of tresjiass if they 
bo taken or stolen out of his possession. But luy 
butler or cook that in ray house hath charge of my 
vessels or plate, hath no jmssession of them, nor 
shall have any action of srespass as the bailee shall; 
and tbllKbro if they sical the plate, &c. it is lar- 
ceny* And so it is of a shepherd; for these things 


be in onm et nm in pohse^mne promi, coci, jiaslo- 
ris, &c.” “ So if a tavenii’r set a pieci* of plate 
before liis guest to drink in it, and he carry it 
away, it is larceny ; for it is no haihnent.” VVilh 
respect to cases of possession, he states the dis- 
tinction between those who gain possession nnim 
furandi and such as do nut. The intent to steal, he 
says, must be when the thing comes to his hands 
or possession ; for if he hath possession of it once 
lawfully, though lie hath tl>e anhniis furandi after- 
wards and carrieth it away, it is no larceny. (S 
Inst, 47, 107.) 
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Sect. 11. Also it seems clear, that if a carrier, after he has 3 Inst. lor. 
brought the goods to the place appointed, take them away again 
secretly, AMZ/z/o furandiy he is guilty of felony; because the pos- 
session which lie received from the owner being determined, his 
sec;ond taking is in all respects the same as if lie were a iiiere 
stranger. 

Sext, 12. And not only he who first lays his hands on my \ n.,ic,.» 07 . 
goods himself, but in many cases he who receives them from .‘Hn-t. nm. 
another, may be guilty of feloniously taking them; as if a person 
intending to steal my horse, take out a replevin, and thereby have 276. 
the horse delivered to him by the sheriff ; or if one, intending to 
rifie niy goods, get possession from the sheriff*, by virtue of a 
jiidgnuMit obtained, without any the least colour or title, upon 
false affidavits, &c. in which cases the making use of legal pro- 
cess is so far from extenuating that it highly aggravates the 
offence,, by the abuse put on the law, in making it serve the pur- 
poses of oppression and injustice. 

Sect. 13. Also he who steals my goods from J. S. who had i3E. 4.3. 
stolen them before, may be indicted, or appetded, as having 
stolen them from me, because in judgment of law the posi>ession 
as well as t/ie property always continued in me, B. Coron. 71, 

+ Scet. M‘. And it .seems, that where the property is obtained 
w’xiXi z preconcerted design to steal it, the pos.session is supposed 
to continue with the true owner, whatever may be the means or 
the pretence under which the property is obtained. 

+ Sect. 15. Therefore where a person goes into a shop under 
pretence of buying goods, (y*) and they arc delivered to him to (/)Rjiym. 
look at, and he then runs away with them ; or wliere a person 
goes into a market and obtains a horse for the purpose of trying 
its puces, (g) and rides away with it ; it is felony. (/7)K(.Iy. 

'V Seel. l(j. So also If a person hire a horse of a livery-stable- Case oi* Jolm 
keeper, to go ^ a particular place, and promise to retinn in the 
evening of the same <lay, but instead of so doing, immediately Sf'ss/ 1779 )^ * 
sells tlie horse, and converts the money to his own use, it is fe- Cases c. 
lony. ’ ‘ 

t Sect* 1 7 . So also where a ^^rsoii hired a post-chaise for Major Sem- 
threc weeks or a month, to go a tour round the North, for the pli ’s 
use of which it was agreed that he should pay at the rate of five 
.shillings a day during the time that he kept it; and that, on his CaMsC. L. 
return, if he chose to keep it, the price was fifty guineas, and he 
went away with it, and never returned it, it was determined to bo 
larceny. 

•f Sect* 18 . So where a person left a note at a hosier’s shop, Sharpless jmd 
desiring that he would send some silk .stockings to his lodgings Cirtatret's 
to look at, and looked out three pair, and went awjiy with them 
while the hosier, by his desire, went home to fetch other goods, Scs»/i77^. 
he was adjudged guilty of larceny. Cases c. L. 88. 

+ Sect. 19. So where A. obtained a bill of exchange from li. Aick/e's 
iider a pretence of discounting it, but instead of so doing con- 
erted it to his own use. 


VOL. I. 


L 


t Sect* 
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+ Sect. 20. So also to obtain the delivery of money with a 
design feloniously to take it away, under the false pretence of 
having found a diamond ring of great \alue. or, as it is called, by 
the practice of rhs^-dropping, has been deicrniiiied to be a taking 
from the {)ossession of the owner, 

Kcx?'. Huriur, *^1' Sect. 21. So also where the prisoner decoyed the prosecutor 
Culd. llcp. a public-house, and introduced the play of cutting cards, and 

then, under pretence of having won, swept the prosecutor’s 
money into his hand, and ran away witli it. 


Kck V. Patch, 
Ca.sc.s C. L. 
206, 


Wilkins’s Case, + Sccl. 22. So whcrc a tradesman delivered a parcel of goods 
OM Jiaile>, to his scrvuiit to carry to a customer, and the prisoner contrivetl 
iVl^o on acubc meet the servant on his way, and on pretence that lie was 
icjiLivcd. by the desire of the customer, to the master’s shop, to 

fetch this parcel in lieu of another, obtained the delivery of it, by 
exchanging it for a parcel of old rags of no value, which he had 
purposely with him, it was determined to be a felonious taking 
of the property from the possession of the master. 


(a) Charlc- 
wood’s Case, 

C. L, 

.Tl 7. 

{h) Pepper’s 
Case, O. B. 
Oct. Sess. 1793. 
(c) Hex lu 
Nicholson, 
Jones, and 
Chappie, O. B. 
Jan. .Scss. 179-1, 


*1* Sect. 2.3. Rut if it appear that tlui horse, chaise, or other 
j>ro])crty was fairly and bona Jide hired, (r/) or that the goods 
were really sold, and a credit given to tin; party, (/;) or that the 
person ii^tiially played at cards on his own account; ainl lost the 
money, (r) tlic property in such cases is changed, and the pos- 
session of it out of the first owner, and therefore the fraiulidmit 
conversion of it afterwards cannot be felony ; for to constitute 
larceny, the felonious design must exist at the time the property 
is obtained. (4) 


cormn Macdonald, ChUj' Baron f present Guos e and Hooke, JuUicn. 


Sec the case pf 
Rex V. Meers, 

1 Siiow. .50. 
where in Tri- 
nity Term, 1 
Will, and Mary, 
this question 
Hvas argued on 
a special ver- 
dict, simi deter- 
mined to be no 
iVlony. 

Ktd/. 24. 81. 
Show. 57. 


Sect. 24. It seems not to have been clearly settled at common 
law, whether a lodger wdio .sli>Ic the furniture of his lodgings, 
were indictable as a felon, inasmuch as he had a kiml of spe cial 
property in the goods, and w as to pay the greater rent in consi- 
deration of them ; but if it had apjieared clearly, from the w hole 
circumstances of the case, that the lirst intention of tlie parly in 
coming to the house w^as not to have the conveniency of lodging 
ill it, but only, inidcr the colour theiicf, to have llu* better oppor- 
tunity of riding it, ami to elude the justice of the law, by endea- 
vouring to keep out of the letter of it, by gaining a possession of 
the goods with the consent of ♦he ovvner, [ cannot ste any good 
reason why such a person should not be eslt'cmcd as iiiiich a 
felon as a mere stranger, inasmuch as his w hole design was to 
cleframi the law, and the consent of the owner was grounded on 
a supposition of his coming as a lodger, and could never have 
been gained if the truth had appeared, which the party shall get 
no advantage by falsifying; and it brings a contempt upon the 
justice of the nation to sufter its laws to be evaded by such little 

V contrivances. 


(4) The result amt principle of ibese cases when 
a delivery is obtained by fraud is tliisj that when 
the delivery is obtained tVi»m the owi or by fraud 
and fjAhood, with an iritont at the time to steal 
the araSe delivered, 5 in a ielony, and the deli- 
very in fact by the owoc'S M-iJi not pass the legal 


possession. But if a credit was given by the 
owner, and he intended to part with his goods ab- 
solutely, and not merely the possession, then it is 
not a felony, although the person receiving tliein 
intended never to pay for or return them. 
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contrivances. However, this question is now settled by the sta* 
tute and 4 Will, and Mary, c. 9* 

As to THE SE(’0M> POINT, viz. Wliat sliall be said to be sucli 
a carrying away of the thing stolen, as will bring the case witliin 
the word asportavit. 

Sect. 23. The word asportavif* is necessary in every indict- sinst. i 08 . 
ment of larceny; and it seems, that any the least removing (5) 2 Vcm. •a.i* 
of the thing taken from the place where it was before, is suffi- 
cient for this purpose, though it be not quite carried off; and u. Cor. 107. 
upon this ground tlie guest, who, having taken off the sheets 
iVom his bed with an intent to steal them, carried them into the • 

hall, and was apprehended before he could get them out of the Crom. 36^ 
house, was adjudged guilty of larceny. 

Sect. 26. So also \vas he who having taken a horse in a close Dalt. p. 50i. 
w'ith an intent to steal him, was apprehended before he could get Kely.St. 
him out of the close. 


Sect. 27. Neither is he less guilty who pulls off the W'ool from (a) Sec Mar- 

another’s sheep, or (rv) strips their skins, with an intent to steal 

them CabcsC.L. 

2d edit.. 168. 

Sect. 28. So also is he who intending to steal plate, takes it Kcly.si. 
out of a trunk wherein it was, and lays it 011 the floor, afld is sur- 1 Hale, 608. 
prised before he can carry it olf. 


+ Sect. 29. So also ^^llere a man, wdth a felonious intention, CosK i’s Case, 
had removed goods from the head to the tail of a waggon, it was 
held a sufficient removal to constitute a carrying away. 


t Sect. 30. So also where a diamond ear-ring was snatched LajuerN Case, 
from a lady’s ear, btit lodged in the curls of her hair, it was held ^ 

to be a sufficient asportation, although it was not taken away by 
the thief. 


f iSec/. 31. Blit where a man was indicted for stealing the Cases C.U 
contents of a bale of goods in a waggon, and it appeared that W.wotw. 
the bale lay horizontally, and that he had set it on its end, but 
had not removed it from the spot, it was held, upon a case re- 
served, not to be a sufficient carrying away. 

As to THE THIRD POINT, viz. By whom larceny may be com- 
mitted. (()) 

Sect. 32. It is certain, that a feme covert mzy be guilty thereof 1 Hale, .514. 
by stealing the goods of a stranger, but not by stealing her hus- 
band’s, because a husband and wife are considered as one person n. Cor. J4.77. 
in law; and the husband, by endowing his wife at the marriage Halt. c. 104, 
with all his worldly goods, gives her a kind of interest in them; 
for which cause, even a stranger cannot commit larceny in taking y. p"c’ 94, ' 
the goods of the husband by the delivery of his wife; as he Crom.36. 

may 


(6) The civil law aud the law of England agree (6) Joint tenant or tenant in common of a chat- 
on this point, ** Quuin ergo furtum sit contrcctaiio, tel cannot be guilty of stealing tlie same from each 
i«e. mmotioalccoJ* Heinec, Eleni. Jur. $1041. ether, for tlie property and posst'ssion iA both. 

(I Hale, 513.) . ^ 

L 2 



148 


OF SIMPLE LARCENY. 


Bk. 1. 


(irotid.sdi* 
JuK', I). I*. 

C 'i. S. ti, 7 . 

l\iir"iul. l». ‘2. 

C. I). 

]*ritlun,c. 10. 
JMirr. c. 4. 

1 Hall*,.-) I. 

4 Cumin. Jl. 


1 Hale, 1)09. 

1 Mod. 119. 
Alien, 8.i. 

1 Vent. 187. 

Strange, 11. >7. 

2 Comm. Iti. 


may by taking away the wife by force and against her will, toge- 
ther with the goods of the husband. (7) 

SccL 33, It i.s said to be no felony for one reduced to extreme 
iiece.s.sity, to take so imich of another\s vicUial.s as will save him 
from starving; but if such his necessity be owing to his unthrifti- 
utss, surely it is far from being any excuse, f And this seems 
to bq an unwarranted doctrine, boi rowed from the notions of 
some civilians ; at least it is now antiquated, the hnv of England 
admitting no such excuse at present. But a judge ought to be 
tender in these cases, and use much discretion and moderation. 

As to TiiK rouRTiJ POINT, VIZ. What are such goods, (8) the 
stealing whereof may amount to felony. 

Sed.CA. EiiisT, They ought to be no way mmexed to the 
freehold. And therefore it is no larceny, but a bare tri'spass, to 
steal corn or grass, growing, or apph‘s on a trei’, or lead on a 
church or house ; but it is larceny to take them being severed 
from the freehold, whether by the owner, or e\en by the thief 
himself, if he sever them at one lime, and then come again at 
another time and take them. — And tlu^ general reason of this 
distinction betw'cen chattels iixed to a freehold and those lying 
loose, perhaps may be this ; because the former, not being to be 
removed *w'ithout trouble and difficulty, are not so liable to b(.' 
stolen, and therefore need not to be secured by so severe laws as 
the other require, f Hut many of the de.scriptions of pro]>erlv 
which come within this notion of an adherence to the freehold, 
being thereby placed in a situation extremely precarious and un- 
protected, the l(‘gislature has from time to time imposi'd vaiious 
penalties upon the stealing of them ; which will be fully con- 
sidered in a subsequent part of this chapter. 


Stiange, IUm. 
Soss. Cas. m. 

3 109. 

B. Cor. 1 
S. P. C. 23. 
Croni. 27. 

8 Hep. 33. 

4 Coiuiii. 231. 


<Sct7.3j. SixoNDLV, They ought to have some worlli in 
themselves, and not to derive their whole value from ihe relation 
they bear to some other thing, wdiich cannot be stolen, as paper 
or parchment on which are writtim assurances concerning lands, 
or obligations, or covenants, or other secioiliiLs for a (lebt or 
other chose in adiott. .iiid tin? reason whcii fore there can be no 
felony in taking away any .such thing seems to be, because, gene- 
rally speaking, lln*y being of no inanner of use to any one but 
the owner, are not sujiposed to be .so much o danger of bung 
stolen, and theiofore need not to be provided for in so strict a 
manner as those thing.s wliich are of a known price, and every 

body’s 


(7) If a wife commit larceny in liic company of 
her ljusbund, both of them may be indicted, and 
if the liusbaiid he concirled the wife sliall he ac- 
qiiilted. But if (he lu.s!);u:d !>«• .le.'jU'tted, and it 
appear that llm felon;; v.ks l:<'i own vuliml.uy act, 
(by which mu'jt he midersloi.d that the Inuiband if 
present liad no knowlodj^e of or participation in (he 
fac(,) she may, upon tlu s^ine imliMmeiil, he con- 
victed.'for ihe charge is joint and sevciai. And if 
a woinau insist that .she is the w ife of the man in 
whose company the felon_^ wa*. dom*, she may be 
indict<#by her-husband's niiuio :>iu; iur own with 
an alias and the addition of , and it will lie 


u|)oii her to prove he r coverture, orcI.se slic ma\ he 
found ijuilty. (2 Eist, p. 5(i0.} 

(8) There can be no property in the human 
body, either living or dead. In the case of Dr. 
Haiidasyde, trover was brought sigainst him for a 
liims luilaru', the !)odie.s of two children which 
grew togedier. Lord Chan. Wille.s held Ihe ae- 
tion would not lie, as no person had any properly 
in corpses. It Ts usual, however, to indict those 
who steal dead bodies, as olfenders against public 
decency. A late statute has also pas.sed, .34(Jeo. .3. 
c. tOl. making it felony to steal any child under 
10 years of age. Vide ante, p. 128. the statute. 
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body ^s money ; and for the ^ like reason it is no felony to take 
away a villein, or an infant in ward, &c. 

Sccl. 3C), Tiniini.Y, They ought not to be things of abase :> Tnsi. 102. 
nature, as dogs, cals, bears, foxes, monkeys, ferrets, and the like, ^ 
which, howsoever they may be valued by the owner, shall never crDm. 
be so highly regarded by the law, that for their sakes a man shall r. lo:;. 
die; as he may for stealing a hawk, known to him to be re- J 
claimed, not only by force of the statute of S7 Itld. 3, c. 19 . but "" 
also at common law, in respect of that very high value which 
was formerly set upon that bird. 

t Sect. 37. Rut by the 10 Geo. 3 . c. 18 . stealing any dog or 
dogs of any kind or sort whatsoever from the owner thereof, or 
from any person entrusted by the owmer therewith, or know- 
ingly selling, buying, receiving, harbouring, keeping, or detaining 
any such dog or dogs, is a misdemeanor. 

As to the FIFTH voiNT, viz, ilow far the goods taken aw’ay 
ought to belong lo another. 

Sect. 38 . Tt seems agreed, that the taking of goods whe»cof no 1 Hale, 512. 
one liad a property at the lime, cannot be felony ; and therefore, 
that he who lakes away irea.snre-lrore, or a wreck, waif, or stray, 
b('f(»r(' they have been seizcal by the persons wdio lia^e a right s. P. C. 2j. 
llmreto, is not guilty of felony, and shall be only piiiiisJied by 
line, &c. 


Sect. 3f). Neither shall lie who takes a fish in a river or other 
great water, wherein they arc at their natural liberty, be guilty of 
felony, as he may be who takes them out of a trunk or pond, &c. 


Sect. 40. I’pon the like groiiiul it seems clear, that a man Vide post, 
eaiim)t coimnit a felony by taking doer, hares, or conies, in a in thbehaptfr. 
forest, chase, or warren, or old pigeons being out of the house, 8 Cc. 


Sect. 4 1 . Hut it is agr<*e(l, that one may commit larceny in taking 7 Co. ut. 
such or any other creatures /e/Yje naturcc, if they be fit for food, 
and reiluced to lamem*ss, and known by liim lo be so; and it jy k,j. 4."b. 
seems the most plausible opiiiion, that it is felony lo steal wild B. Cor. y2.i55. 
pigeons in a dove-house shut up, or hares or deer in a house, or 
even in a park, inclosed in such a manner that tlie owner may 3* hist. 109. 
take them whenever he pl(*ascs, without the least danger of their H> H. «. 'i. 
escaping, in whicii case they are as niiicli in his power as fish in ^^li. c. 92 . 
a pond, or young pigeons, or hawks in a nest, &e. in taking 
of which, for the like reason, it seems to be agreed that felony 
ma^ be conimitlcd. 


Sect. 4 G. Also it seems clear, that one may commit lelony by 1 rTal(', 5 ii. 
taking away swans marked or pinioned, or those wiiieh arc ^ C’o. i 7 . i«. 
niiiiinrked, if they l)e kept in a pond or private river; neither do I 1*0^^ 

see why it is not as much felony to steal the eggs of such swans }\\ .»i Hcna. c. 
or haw ks, as it is to steal their young ones, uidess it be because 
n lien. 7. c. 17. has appointed a less puuisluuent for this 
oilence. in the 

king’s lands. This is repealed by th.c general words of 1 Mary, c. 1. 


Sect. 43 . Ilow’evcr, there is no doubt but that the taking 
ol domestic beasts, as horses, mares, colts, &c. or of any crea- 
tures 
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tiires v^hatsoever^ which are domita ntitura, and fit for food, 
as ducks, hens, geese, turkeys, peacocks, or their eggs, or young 
ones, may be felony. 

S.^!c *25*96 felony in taking 

liyer,^. ' ' goods the owner whereof is unknown, in which case the king 
Dalt. c. 103. shall have the goods, and the offender shall be indicted for taking 
bom ciijusdam kominis ignoti, 

7 Ed. 4. 14, 1.5. Sect, 45. And it seems, that in some cases the law will rather 

B^lwiict ^33 ^ property, where in strictness there is none, than suffer an 

C. Eiiz. 145 . offender to escape; and therefore it is said, that he who takes 
179. away the goods of a chapel, or abbey, in time of vacation, may 

1 ^lale, oi2. jjg indicted, in the first case, for stealing horn capelhe, being 

in the custody of such and such ; and in the second, for stealing 
bona domh vel ecclesia, ; and a fortiori, therefore, it follows, 
that he who steals goods belonging to a parish-church, may be 
indicted for stealing bona parochianorum. 

Sect, 46. And it hath been adjudged, that he who takes off a 
(ft) 3 Inst, no. shrowd (b) from a dead corpse, may be indicted as having stolen 
1 Hale, owner thereof when it was put on ; for 

Iiissaid,2Hale. a dead man can have no property. 

290. and 8 Mod. 249. that a property mast be proved in somebody at the trial, or it shall be presumed 
in the prisoner, from his pica of not guilty. 

Sect* 47* And there is a special case wherein it is said, that a 
man may commit larceny by the taking of things whereof the 
(c) 7 Hen. 6. 43. absolute property is in himself; as if A* (c) deliver goods to B, 
Lcor/^!i60, ® tailor, or carrier, &c. and afterwards, with an intent 

C. Eliz. 536 . to make him answer for them, fraudulently and secretly take them 

s. P. c. 26. away ; for B. had a special kind of property in the goods so deli- 

I)au!c.^^ 03 . vered to him, in respect whereof, if a stranger (dj had stolen them, 
(dj keilw. 70. he might have been indicted generally as having stolen B.’s goods, 
and the injury is altogether as great, and the fraud as base, where 
they are taken away by the very owner. 

As to THE SIXTH POINT, viz. Of whai value the goods stolen 
must be. 

22 Ass. 39 twelve pence, or under, 

B. Cor. 84 8.5. the offence can be but petit larceny. 

S.P.C.24. 2 Roll. 78. Dalt. c. 101. 2lnst.i89. Kely. 68. 4Com.m 

Sect, 40, Yet if two persons, or more, together, steal goods 
above the value of twelve pence, every one of them is guilty of 
grand larceny, for each person is as much an offender as if he had 
been alone. 

Sect, 50. Also it seems the current opinion of all the old booh, 
that if one at several times steal several parcels of goods, each 
under the value of twelve pence, but amounting in the whole to 
more, from the same person, and be found guilty thereof on the 
same indictment, he shall have judgment of death, as for grand lar- 
ceny. 

+ Sect, 51. But the severity of this rule of law is now obso- 
lete ; and it seems to be settled, that the value of the property 
stolen must not only be, in the whole, of such an amount as the 

law 


S.P.C. 24. 
Dalt. c. 101. 
Croro. 36. 


S.P.C.24. 

1 Hale. 531. 
Crom. 36. 
Dalt. c. 101. 

2 Keb. 719. 


Petrie's Case, 
Cases in Cro. 
Law, 239. 
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law requires to constitute grand latceny, but that the stealing SeeaUoiHal«, 
must be to that amount at one and the same particular time ; for 
things stolen at different times are, in fact, different acts of steal- 
ing; and no number of petit larcenies will amount to a grand lar- 
ceny, nor any number of grand larcenies, where it depends on the 
value of the property stolen, to a capital offence. 

As to THE SEVENTH POINT, VIZ. Where the offence of Iftrceny 
may be tried. 

Hect. 52. It is certain, that he who steals my goods in the i^Kdw. 4. 3. 
county of B. and carries them to the county of C. may be b. 
indicted or appealed in the county of C. as well as that of B.; B. Cor%i. 
because the possession still continuing in me, every moment’s iHale, 507. 
continuance of the trespass is as much a wrong, and may come 
under the word cepit as much as the first taking ; yet a pirate 
carrying the goods whereof he robbed me at sea into any county, 
cannot be indicted for felony there, because the original taking 
was not such a felony whereof the common law takes cogni- 
zance. 

t Sect. 53. By 13 Geo. 3. c.3 ! . s. 4. it is recited, that whereas 
it frequently happens in both parts of the united kingdom, that 
persons having stolen, or otherwise feloniously taken away 
money, cattle, goods, or other effects, carry the same into 
the other part of the united kingdom, and there have the said 
money, cattle, goods, or other effects, in their possession or 
custody ; and doubts have been entertained, whether they could 
be indicted and tried in that part of the united kingdom, as the Persons who 
original offence was not there committed and enacted, That 
if any person or persons having stolen, or otherwise feloniously either part of 
** taken money, cattle, goods, or other effects, in either part of the united kiiig- 
the united kingdom, shall afterwards have the same money, dieted thefu 
cattle, goods, or other effects, or any part thereof, in his, her, 
or their possession or custody, in the other part of the united 
kingdom, it shall and may be lawful to indict, try, and punish 
such person or persons for theft or larceny in that part of the 
united kingdom where lie, she, or they shall so have such 
money, cattle, goods, or other effects, in his, her, or their pos- 
session or custody, as if the said money, cattle, goods, or other 
effects, had been stolen in that part of the united kingdom.” 

+ Sect. 54. By 13 Geo. 3, c. 31. s. 5. it is further enacted. Receivers of 
That if any person or persons, in either part of the united *of 

kingdom, shall hereafter receive or have any money, cattle, the united 
goods, or other effects, stolen, or otherwise feloniously taken, kingdom, 
ill the other part of the united kingdom, knowing the same to 
be stolen, or otherwise feloniously taken, every such person or stolen, also li- 
persons shall be liable to be indicted, tried, and punished for able to be pun- 
" such offence in that part of the united kingdom where he, she, 
or they shall so receive or have the said money, cattle, goods, 

'' or other effects, in the same manner, to all intents and pur- 
“ poses, as if the said money, cattle, goods, or other effects, had 
been originally stolen, or otherwise feloniously taken, in that 
" part of the united kingdom.” 

Petit 
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Petit larceny^ 

Fo^tei^Vs^^' -And now we are come to Petit Larceny, which 

seems to agree with grand larceny in all the particulars above- 
mentioned, except only the value of the goods ; so that wherever 
an offence would amount to grand larceny, if the thing stolen 
were above the value of twelve-pence, it is petit larceny if it be 
^ but of that value, or uhdeK 

Sect. 2 . And if one be indicted for stealing goods to the value 
shillings, and the jury find specially that he is guilty, but 
S.P, C. 24 . goods are worth but ten-pence, he shall not have judg- 

Dait. c. 101 . ment of death, but only as for petit larceny. 

Cromp. 36. Heley, 66. 


Case of Abra- 
ham Evansi 
Poster, 73. 


Bro. Cor. 2. 
219. 

iHalp, 530. 
3 Inst. 228. 
S. P. C, 24. 


t Sect. 3. And there are no accessaries in petit larceny ; and 
therefore, if two be indicted, one for privately stealing from the 
person a handkerchief to the value of ttoelve-pence, and the other 
for receiving it, and the principal be found guilty to the value of 
tenrpmce only, the accessary ought to be discharged. So if the 
principal be charged with grand larceny, and the jury find the va- 
lue to be only ten-pence, the accessary ought to be discharged. 

Sect. 4. It seems that all petit larceny is felony, and con- 
sequently requires the word felonicl in an indictment for it. Yet 
it IS certain, that it is not punished with the loss of life or lands, 
but only with the forfeiture of goods and chattels, and whipping,^ 
or other corporal punishment. 


t Sect. 5. But it is enacted by 4 Geo. 1. c. 1 1. and 6 Geo. 1. 
c. 23. ** That where any person or persons shall be convicted of 
" grand or petit larceny, 8cc. who by the law shall be intitled 
‘‘ to the benefit of clergy, and liable only to the penalties of 
burning in the hand or whipping, it shall and may be lawful for 
the court before w'hom they are convicted, or any court held at 
the same, or any other place, with the like authority, if they 
" think fit, to order such offenders to be transported for the 
space of seven years.” 


t Sect. 6. And at the common law, a conviction of petit lar- 
ceny prevented the party from giving evidence as a witness in any 
court of justice; but by the 31 Geo. 3. c. 36. it is enacted, “ That 
no person shall be an incompetent witness by reason of a con- 
‘‘ viction 4or petit larceny.'' 

Under what circumstances larceny is excluded the benefit of 
clergy will be noted hereafter, and more particularly in the chapter 
concerning Clergy. 

Wc have seen thatevery larceny mustinclude a trespass (p. 142.) 
and therefore at common law, where a person or persons was in 
legal possession of a chattel, and fraudulently converted it to hiaown 
use, it did not amount to a larceny, but was a mere embezzlement 
and breach of trust. Thus lodgers, servants, and clerks, who 
held legal possession of certain articles, on account of otl^rs, 
were not guilty of larceny by fraudulently embezzling them. To 
remedy these defects a variety of statutes have been passed, many 
of them smee Hawkins wrote, not only making persons liable who 

were 
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Mrere not so at common law^ but also extending a new sanction to 
many things wliich were not the objects: of .larceny at common 
law. It has not been judged expedient to break into tbS original 
text of the author^ but to insert them as follows : — 

1. By whom larceny may be committed> not being responsible 
at common law ; — viz. 

Lodgers, servants, clerks, agents. . 

2. Of what things, not being subjects of larceny at common 
law; — viz. 

As being part of the freehold. 

As being of no intrinsic value. 

Of things in which none had a determinate property, and 
herein of animals — Lastly, of certain chattels 
placed under peculiar sanction of the legislature, either in 
respect of themselves, or of the place from whence they are 
stolen. 


Larceny from Lodgings by the Lodgers* 


t Sect- 1. By 3 Will, and Maiy, c. 9. s. 3. it is recited to 
be a frequent practice for idle and disorderly persons to hire 
lodgings witli intent to have an opportunity to take away, em- 
bezzle, or purloin the goods and furniture being in such lodgings^ 
AMD ENACTED, that if any person or persons shall take away, 
with intent to steal, embezzle, or purloin, any chattel, bedding, 
** or furniture, which, by contract or agreement, he or they are 
to use, or shall be let to him or them to use in or with 
such lodging, such taking, embezzling, or purloining shall be, 
to all intents and purposes, taken, reputed, and adjudged to 
“ be larceny and felony, and the offender shall suffer as in case 
of felony.” ^ 


t Sect, Q, It was long doubted whether, as a lodger had a spe- 
cial property in the goods which were let with the lodgings, the 
stealing of them was felony {a)\ but it was at length decided, that 
this was not a common law offence (3), and in consequence of 
this decision, the above statute was made(r); it has therefore 
been determined, that if the indictment omit to concise contra 
formam statuti (d), or if it so conclude, but appear tcubie a lar- 
ceny not within the statute (e), it cannot be made good as an in- 
dictment at common law. 


(a}KcIy.24.81. 
Ante, page 146. 
(6) Rex V, 
Mears, 1 Show. 
50. (c)lShow. 
55. (d) Joss- 
ling’s case, O.B. 
July Sess. 1784. 
(e) Ann Falk- 
land’s case, 0. 
B. Sept Sess. 
1788. 


t Sect, 3. It hath been rule(^ that a ready-furnished house. Brown’s case, 
the whole of which is let, and no part of it reserved to the lessor, 0. B. Sept 
is the mansion-house, and not the lodging of the lessee, within 
the meaning of this statute. 


t Sect, 4. It hath also been determined, that if lodgings be let Sarah Pike’s 
to a married woman during co-habitation with her husband, and 
the husband afterwards assents to the contract, the indictment 
niust state that the lodgings were let to the husband^ for if it state Jicstice. 
that they were let to the wife, it is erroneous. 

Sect, 
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£ 11 * 2 , Mav'fl 
case, 0. B. 
Sept. Sess, 
)784i eorom 
HoruAMf 
Baron* 


Case of Am- 
brose Mann, 
O.B.July 
Sess. 1786, 
eorowi Ash- 
hurst, Jtislice, 


1 3ed, <54, So also it seems that a mfe cannot be indicted fcnr 
stealk^ goods from a lodging stated to have been let by contract 
to her husbandf if it appear in evidence> that the husband co- 
habited with her at the time the felony was committed, for she 
is in such case under his coercion, and it shall be presumed to 
have been done by his command or consent. 

f^Sect 6. But if the indictment state the lodgings as let to 
the husband, and it appear upon the evidence, that the lodgings 
were in fact let to the wife ; that the husband seldom came, and 
never slept there ; that the wife lived entirely upon her own la- 
bour; that the goods were pawned by her servant; and that at 
the time they were pawned, the husband was at a distance in the 
country; the wife maybe found guilty: for here it cannot be 
presumed that she acted under his coercion. 


Sarah Bill’s 
ca&c, 0. B. 
May Sess. 
1751. 


f Sect 7* It has also been decided, that if the lodgings are 
let to two persons, as to a mother and to her widowed daughter, 
the indictment must state the joint contract. 


Butler’s case, f Sect. 8. It has also been ruled, that if k appear upon the 

felony was committed after the term for which 
the contract was made, had expired, the prisoner must be ac- 
quitted. 


Ami Pope’s t Sect 9- It is also said, that it is indispensably necessary in 
Sess. an bdictment on this statute, to state the name of the landlord, 
* or person by whom the lodgings were let. 

Tlie case of (9) f Sect. 10. It has also been said, that the mere act of 
Q pawning the furniture let with a lodging is hardly sufficient evi- 
Sess. 178Y, CO- dence against the lodger of his intention to convert them feloni- 
nm Adair, ously to his owii use, if it appear that he had been in the habit 
llecarder. doilig, for the purpose of supplying a temporary necessity, 

and of restoring the goodk to the lodgings at a subsequent time; 
(a) The same is for that the statute 30 Geo. 2. c. 24. s. 3. (a) enacts, “ That if 
29 *Geo 3 ^ person shall pawn the goods of another without his con- 

e< 57. s! 5. he shall, otf conviction, on the oath of one Witness before 

one magistrate, forfeit twenty shillings, and the full value of 
" the goods^ and ijf not paid, be committed to the house of cor- 
" rectionj^Sis the act directs and it has been repeatedly held, 

. that a statute inflicting a lesser penalty is to be taken, in that 

vis. Cases c.*L* pa*‘ticulaL instance, as a virtual repeal of a statute inflicting a 
m greater^mnalty on the same offence {b). 


t Sect* 1 1. It seems also, that the goods charged to have been 
purloined mult be furniture of such a description as is proper to 
be let and Used with the kind o|Jodging8. 


Caaof^Juhn ^ 12. It has also been decided^ that an indictment on 

SesJ!** ' statute, stating,* ffiat C. Ik the defendant, at such a time and 
1793, on a case pla^, 8cc. ** the goods and chattels of it. B. (j^e same gocfs and 
**^'7®**i*5^**® " chattels being in a certain lodging-room in the dwellmg4iouse 
tSeh^flgef* *8. theie'aituate, let by contract by the said A. B. 

? to 


(9) The act of pMng, it is apprehended, is nnaeconpsnled by ofiier dteomstaACes eipli^tory 

merely evidence of the intent, and may or may not of the act and of the felCeilthMi of the party, 
be co^tuive, accordbg at it is accompanied or 
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** to the said €. 2>* idid to be us(^ b 5 r the said C^D* tvidi thO 

lodging aforesaid)^ then and there being found, feloniouslj did 
** steal, ac.” is good, as being the common form constantly used, 
although for want of the word then** between " situate* and 

lety* it does not appear but that the contract was at an end at 
the time the felony was committed. 

Larceny by ServantSy 

Breach of trust by menial servants may be committed, 

1. By their going away with such property as may be actually 
trusted to their care and keeping during the lives of their mas- 
ters. 

2. By despoiling such property as is constructively under their 
care on the death of their masters. 

As to THE FIRST POINT, VIZ . Larceny by menial servants dur- 
ing the lives of their masters. 

fSect. 1. By 21 Hen. 8. c. 7. s. 1. it is recited, That 3lu8ti04. 
divers, as well noblemen as other the king’s subjects, hdve, upon 
confidence and trusts, delivered unto their servants their caskets, 
and other jewels, money, goods, and chattels, safely to be kept 
to the use of their said masters or mistresses, and after such de- 
livery the said servants have withdrawn themselves, and gone 
away from their said masters or mistresses, with the said caskets, 
jewels, money, goods, and chattels, or part thereof, to the intent 
to steal the same, and defraud their said masters or mistresses 
thereof, and sometime being with their said masters or mistresses, 
have converted the said jewels, money, and other chattels, or 
part thereof, to their own use, which misbehaviour so done was 
doubtful in the common law whether it were felony or not ; and 
by reason thereof, the aforesaid servants have been in great bold- 
ness to commit such or like oiTences:” and it is enacted. 

That all and singular such servants, to whom any such caskets,^ 
jewels, money, gQods, or chattels, by his or their said masters 
or mistresses, shall from heifceforth be so delivered to keep, that 
if any such servant or servants withdraw lum or them from 
** their said masters and mistresses, and go away with the said 
caskets, jewels, money, goods, or other chattels, or any part 
** thereof, to the intent to steal the same, and defraM his or 
** their said masters or mistresses thereof, contrary to tne trust 
" and cdfnfidenCe to him or them put by his or thei|^said masters 
or mistresses, or else being in the service of bis said master or 
'' mistress, without assfnt or dUmmandment of his masters or 
mistresses, he embezzle the same caskets, jewels, money, 
gooifs, or chattels, or any part hereof, or otherwise convert 
thuiame to his ^wn use, with like purpose to steal it; that if 
'' the'said caskets, jewels, moneys locals, or chattels# that any 
suth servant shall so go away with> of which he sfafil embez- 
zfe with purpose to steal it, as is aforesaid, be of the value of 
fof ty shillings, or above, that then the same false, fraudulent, 
and untrue act or demeanour from heUceforth shaH be deemed Dyer, 5. 
and adjudged felony; and be or they so offending^ to be pu- 

nished, 
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'' nished, as other felons be punished for felonies, committed, by 
** the course of the common law/’ 


This statute f Sect, 2. But by 9.1 Hen. 8. c. 7. s. 2. it is provided^ That 
to an extend * tjjjg qj. thin^ therein contained^ shall not in any wise 
tice”or*oiiT^' ' extend, or be prejudicial to any apprentice or apprentices, nor 
ivithin 18 years ' to any person within the age of eightSen years, going away 
of age. ^ with his or their master’s goods or jewels, or otherwise con- 

cie. Rep. by ' verting the same to his or their own uses, during the time of 
1 Mar. sess*. 1. ' their apprenticeship, or being within the age of eighteen years, 
%r tud every apprentice or apprentices, such person or per- 

5 Eh^c! 10.^ " sons being within the said age, doing or offending contrary to 

this present act, shall be, and stand in like case as they and 
" every of them were before the making of this act ; the same 
" act to continue and endure unto the next parliament.” 

+ Sect, 3, The benefit of clergy was taken away from all felo- 
nies within this statute by 97 Hen. 8. c. 17. and restored by 
1 Edw. 6. c. 12. But by 12 Anne, c. 7. it is enacted, That 
whoever shall feloniously steal to the value of forty shillings, 
” or more, being in any dwelling-house or out-house thereto be- 
longing, or shall aid or assist to commit any such offence, shall 
** be absolutely debarred of the benefit of clergy.” — But it is 
PROVIDED, that this shall not extend to apprentices under the 
age of fifteen years, who shall rob their masters as aforesaid.” 

In the construction of this (2 1 H. 8.) statute it hath been holdeii ; 

S«c 1 Hale, Sect, 4. First, That it extends only to such as were servants 
owner of the goods, both at the time when they were dc- 
Suminary, 63. livered, and also at the time when they were stolen. 


Dyer, 5. 
Sum. 6 % 63. 
3 Inst. 105. 
Dalt. c. 10^. 


Summ. 63. 
Dalt. c. 102. 
Dyer, 5. 


5 Hen. 7. 16. 
6roni. 50. 
Dalt. c. 102. 


Sect, 5. Secondly, That it is strictly confined to such goods 
as are delivered to keep, and therefore that a receiver, who hav- 
ing received his master’s rents runs away with them 5 or a ser- 
vant, who being entrusted to sell goods, or to receive money due 
on a bond, sell the goods, &c. and departs with the money, is 
not within the statute ; but that a servant who receives his mas- 
ter’s goods from another servant to keep for the master, is as 
milch guih]pis if be had received them from the master’s own 
hands, be^se su^ a delivery is looked upon as a delivery by 
the master. \ 

Sect. & Thirdly, That it includes not the wasting or con- 
suming^of goods, howsoever wilful it may be ; nor the taking 
away of an obligation, or any other bare chose in action^. 

Sect, 7 , Fourthly, That it extends not to the taking of such 
things whereof the actual prop^ty is ipt in the master at the 
lime ; and therefore, that if a servant having money, or corn, 8cc. 
delivered to him, melt down tHte money of his own head, without 
the command of his master, into a piece of plate; or turn the 
corn into malt, and th^|;uif%way with them, that he is not within 
the statutd^ because the ^operty of these things is so far changed, 
by altering them in such a manner, t|iat they cannot be known 
again, and the master cannot afterwards take them without a 
trespass : but it4s agreed, that if a servant ^ake a suit of clothes 
ofclotfa, or a pair of shoes of leather, delivered to him by the 

master. 
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master, and then run away with them^ that he is ^within the 8ta« 
tute, because the property is no i8^ay altered ; and even in the 
first case, whether the very taking of the plate or malt be within 
the statute or not^ yet I can see no reason, why the whole act of 
the servant taken together, should not be looked upon as a con- 
version of’ the jnaster^s goods to his own use, with an intent to 
steal them, which brings it within the elcpress letter of the sta- 
tute ; and it has been resolved, that a servant who change^ his 
master’s money from silver to gold, and then runs away with it^ 

&c. is within the statute ; and I can see no good distinction be- See Crom* 5o. 
tween that and the present case. 

t 8. Fifthly, That although the statute 21 Hen. 8 . i Hale, 668. 
c. 7. exempts an apprentice or servant under the age of eighteen 
years, from the pain of felony enacted de novo by this statute, 
namely, where goods are actually delivered to him, yet it leaves 
him in the same condition, as to any felony at comnaon law, as if 
he were not excepted; and therefore if a butler, shepherd, appren- 
tice, or other servant, under the age of eighteen years, felonious- 
ly take away goods not delivered to them by the master, they are 
guilty of felony at common law, although they are under the 
value of forty shillings. 

As to THE SECOND POINT, t?i2. Larccny by menial servants 
after the death of their masters. 


t Sect. 9. Menial servants were construed, by the common 
law, to be quodammodo in possession of their master’s household 
goods, between the time of his death and the ascertainment of his 
legal representative, and therefore their embezzling such goods 
was held not to be felony. To remedy this inconvenience, the 
statute 33 Hen. C. c, 1. after reciting, "That divers household 
servants, as well of lords, as of other persons of good degree, had 
then of late, shortly after the death of their said lords and masters, 
violently and riotously taken and spoiled the goods which were of 
their said lords and masters at the time of their death, and the 
same distributed among themselves;” enagTs, " That after in- 
" formation made to the chancellor by the executors of any such 
" person, or two of them, oT such riot, taking, aiul spoil ; the 
" chancellor, by the advice of the two chief ^ustidei^ and chief 
" baron, or two of them, may make out writs to such sheriffs as 
" shall be thought necessary, commanding them to make such 
" proclamation, as by the said statute is directed, for the b|Fendera 
to appear in the king’s bench at such a day, whereufion if they 
* make default, they shall be attainted of felony ; bpt if they ap- 
pear, they shall be committed or bailed, till they have answered 
' the said executors in ^ch actfons, which the said executors will 
^ declare against them,^or any of them, for the riot, taking, and 
^ spoiling aforesaid.” I 

By kat. 39 Geo. 3. c. 85. entitlecL" an Act to protect masters 
against embezzlements by their clerks of^lervants,” it^s enacted 
“ That if any servant or cl^rk, or if any person employed for the 

" purpose 

(1) See also 12 Geo. 3. 73. s. 35. 14 Geo. 3.^4;. 78. s. Sli 

particular branches of trade,' vide 5 Born. tit. Servants. 


1 Hale, 515. 


1 Hale, 667. 

4 Bum, 118. 
This was a pro* 
cess much in 
use in case of 
great odenccs, 
especially about 
this kin^s 
reign, to convict 
men sometimes 
in civil offences, 
sometimes in 
cases criminal 
upon default of 
appearance, at 
the return of the 
proclamation. 

1 Hale, 654. 

3 Inst 104. 


And for offences by servants in 
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** purpose m the cepecity of e servant or clerk, to any person or 
** persona whomsoever, or to any body corporate or politic, shall 
virtue of such employment receive or take into his posses- 
" sioQ any money, goods, bond, bill, note, bankers’ draft, or other 
valuable security, or effects, for, or in the name or on the ac- 
count of his master or masters, or employer or employers, and 
shall fraudulently embezzlei secrete or make away with the same 
or, any part thereof; every such offender shall be deemed to 
have feloniously stolen the same from his master or masters, 
employer or employers, for whose use, or in whose name or 
** names or on whose account the same was or were delivered to 
or taken into the possession of such servant, clerk, or other 
** person so employed ; although such money, goods, bond, bill, 
note, bankers’ draft, or other valuable security, was or were no 
" otherwise received into the possession (2) of bis or their ser- 
** vant, clerk, or other person so employed, and every such of- 
fender, his adviser, procurer, aider or abettor being thereof law- 
^ fully convicted or attainted, shall be liable to be transported to 
such parts beyond the seas as his majesty shall appoint, for any 
" term not exceeding fourteen years,” &c. 

This act was passed in consequence of the decision in Baze- 
ley’s case, who was convicted at the Old Bailey Sessions, Feb. 

1 799* It appeared that he was a clerk at Esdailes’ banking-house, 
and authorised to receive money for the firm. A customer paid a 
sum of money at the compter, which it was his duty to have put 
into a certain drawer, but he kept back a <£l00 note. The 
judges held this not to be larceny, but mere breach of trust, be- 
cause it had never been in the possession of the prisoner’s em- 
ployers. But as this would have opened a door to great frauds, 
the above act was passed to protect the interests of traders. 


i E. P.C. 567. Upon this statute, it has been ruled that in order to warrant a 
judgment of transportation for foiirteen years, the indictment must 
be specially drawn upon the statute, and that such judgment cannot 
be passed on a general indictment for larceny at common law. . 

It has also been held that 'the monies, &c. must be alleged to 
be the monies, See. of the prosecutdr, and that it is not sufficient 
for die pr^erty to be stated by implication, as that the prisoner 
received on account of G. S. and did embezzle, 8cc. but it must 
be distinctly stated, as in other cases of larceny, to be the property 
ofG-S. (2 East, P. a 676.) 


Smaau,&;c. By stat. 3 Geo. 4. c. 38. 8. 2, after reciting that whereas fre- 
Btealing tuasfer’i quent depredations have of late been committed by clerks, ap- 
prenti^Si and servants, to the se||jous detriment and loss of their 
ycars^or less mssters, mistresses, or employers ; and it is expedient that such 
punishment, at offenders, when entitled to b^eiit of clergy, should be liable to 
^fcourt" a more severe punishment than can nc^w by Iw be inflicted : , It 
is therefore enacted, ^^Tftat^fom and after the passing of this act, 
" (24th Jane, 1822), if anji^clerk, apprentice, orservantwhatsoever, 

"sbJiH 


(3) The words ** tf meh master or moitm, em^ 
pl^m^maplMerSfdmhjftheacMpt^^ 
hy a blander left out of the act, though in the fair 


copy, which Mt. East says was prepaied ^ him- 
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** sball feloniottriy steid Any gondii. chAHniA* laoaey^ hmi, hank 
note, cheque upoq a banker or bankere’ df?if<^ pranwsory note 
** for the payment of money, bill of exchange, or other valuable ee- 
curity or effects, from or belonging to, or in the poasession, ens- 
tody, or po^ver of his, her, or their master or masters, mistress 
or mistresses, or employer or employers, and shall be lawfully 
convicted thereof, and be entitled to the benefit of clergy, then 
and in every such case, such offender or offenders, instead of 
** being subjected to such punishment as may now by law be in- 
flicted upon persons so convicted, and entitled to the benefit of 
clergy, may, at the discretion of the court by or beWe which he, 
she, or they shall be convicted, be ordered and adjudged to be 
transported beyond the seas for any term not exceeding fourteen 
years, or to be imprisoned only, or to be imprisoned or kept to 
hard labour, in the common gaol, house of correction, or peni^ 
tentiary house, for any term not exceeding three years/’ 

The stat. 52 Geo. 3. c. 63. intituled, ** An act for more effec- Embe^zicnient 
tually preventing the embezzlement of securities for money and ^ 

other effects, left or deposited for safe custody, or other special cities deposited 
purpose, in the hands of bankers, merchants, brokers, attornies, with them for 
or other agents,” recites, *^that it is expedient that due provision 
should be made to prevent the embezzlement of government and 
other securities for money, plate, jewels, and other personal ef* 
fects, deposited for safe custody, or for any special purpose, with 
bankers, merchants, brokers, attornies, and other agents, entrusted 
by their customers and employers;” and then enacts, ^Uhat if any 
person or persons with whom (as banker or bankers, merchant or 
** merchants, broker or brokers, attorney or attornies, or agent or 
agents, of any description whatsoever) any ordnance debenture, 
exchequer bill, navy, victualling or transport bill, or other bill, 
warrant or order for the payment of money, state lottery ticket or 
certificate, seaman’s ticket, bank receipt for payment of any loan, 

India bond or other bond, or aqy deed, note, or other security for 
" money, or for any share or interest in any national stock or fund 
of this or any other country, or in the stock or fund of any corpora- 
tion, company, or society established by act ot parliament or royal 
charter, or any power of attorney for the sale or transfer of any 
such stock or fund, or any share or interest therein, ox any plate, 
jewels, or other personal effects, shall have oeen deposited, or 
** shall be or remain for safe custody, or upon or for any special 
** purpose, without any authority, either general, special, conditign- 
al, or discretionary, to sell or pledge such debenture, bill, warrant, 

** order, state lottery ticket or certificate, seaman’s ticket, bank re- 
ceipt, bond, deed, note, or other security, plate, jewels, or other 
personal effects, or to j|ell, tra^fer, or pledge the stock or fund, 

** or share or interest in the sto^ or fund to which such securily 
or power of attorney shall relat^shali sell, negociate, transfer, 

** assign, pledge, embezzle, secrete, or in any manner apply to his 
** or their own use or benefit, any sqgh, debenture, bill, warrant, 
order, state lottery ticket or cert^catej; imaman’s ticket, bank re- 
** cei|;>t, bond, deed, note, or other security, as hereinbefore men- 
tioned, plate, jewels, or odier personal effects, or the stock or 
^ fin^, or share or merest in the stock or fund la which such se- 
curity or power of attorney shall relate, in violation of good faith, 

" and 
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** and contrary to^the special purpose for which the things herein 
before mentionedi or any or either of them, shall have been de- 
** posited, or shall have been or remained with or in the hands of 
such person or persons, with intent to defraud the owner or 
" owners of any such instrument or security, or the person or per- 
sons depositing the same, or the owner or owners of the stock or 
** fund, share or interest, to which such security or power of attor- 
ney shall relate, every person so offending in any part of the 
united kingdom of Great Britain and Ireland, shall be deemed 
and taken to be guilty of a misdemeanor, and being thereof con- 
victed according to law, shall be sentenced to transportation for 
" any term not exceeding fourteen years, or to receive such other 
punishment as may by law be inflicted on a person or person^ 
guilty of a misdemeanor, and as the court before which such of- 
** fender or offenders may be tried and convicted shall adjudge/^ 

The second section recites that it is usual for persons having 
dealings with bankers, merchants, brokers, attorneys, and other 
agents, to deposit or place in the hands of such bankers, merchants, 
brokers, attorneys and other agents, sums of money, bills, notes, 
drafts, cheques, or orders for the payment of money, with direc* 
tions or orders to invest the monies so paid, or to which such 
bills, notes, drafts, cheques or orders relate, or part thereof, in 
the purchase of stocks or funds, or in or upon government or 
other securities for money, or to apply and dispose thereof in 
other ways, or for other purposes ; and that it is expedient to 
prevent embezzlement and malversation in such cases also ; and 
then enacts, that if any such banker, merchant, broker, attorney, 
or other agent, in whose hands any Sum or sums of money, bill, 
note, draft, cheque, or order for the payment of any sum or sums 
** of money shall be placed, with any order or orders in writing, and 
signed by the party or parties who shall so deposit or place the 
** same, to invest such sura or sums of money, or the money to 
which such bill, note, draft, cheque, or order as aforesaid, shall 
relate., in the purchase of any stock or fund, or in or upon govern- 
nient or other securities, or in any oilier way or for any other pur- 
pose specified in such order or orders, shall in any manner apply 
" to his or their own use and benefit, any such sum or sums of mo- 
" ney, or any such bill, note, draft, cheque, or order for the payment 
“ of any sum or sums of money as herein before mentioned, in 
" violation of good faith, and contrary to the special purpose speci- 
fied in the direction or order in writing herein before mentioned, 
with intent to defraud the owner or owners of any such sum 
or sums of money ; or order for the payment of any sum. or sums 
of money ; every person so offending in any part of the United 
Kingdom, shall in like manner be deemed and taken to be guilty 
of a misdemeanor, and being convicted thereof according to 
law, shall incur and suffer such punishment as is herein before 
mentioned.” 

A 

Larceny by Cterks of the Bank of England. 

+ Sect, 1. By 15 Geo. 2. c. 13. s. 12. it is enacted, " That if 
" any officer or servant of the Bank of England, being entrusted 
“ with any note, bill, dividend warrant bond, deed, or any seen- 

“ rity 
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money; or other effects belonghg to.the^said company; or 
having any bill; dividend warranty bond; deed»orany security or 
e^cts of any other person lodged or deposited with thetaid com- 
** pany, or with him as an officer or servant of the said company, 
shall secrete, embezzle, or run away with any such note, bill, di- 
vidend warrant, bond, deed, security, money, or effects, or any 
** part of them ; every officer or servant so offending shall be 
deemed guilty of felony, and suffer death without benefit of 
“ clergy.” 

t Sect A, It has been held, previous to the passing of the above Case of J. Waite, 
statute, that it was not felony at the common law for the cashier 
of the Bank of England to steal an India bond committed to his 
care, pursuant to the statute Geo. 1. c. 32. and therefore that 
this statute creates a new felony unknown to the common law. 

The stat. 35 Geo. 3. c. 66. s. 6. and 37 Geo. 3. c. 46. for mak- 
ing certain annuities created by the parliament of Ireland trans- 
ferable and the dividends payable at the Bank of England, con- 
tain exactly the same provisions with respect to officers and 
servants of the Bank entrusted with any note, bill, dividend 
** warrant, or warrant for payment of any annuity, or interest, or 
“ money, or any security, money, or other effects of or belonging 
to the said governor, &c. or having any note, &c. or other ef- 
fects of any other person or persons, body politic or corporate, 
lodged or deposited with the said governor, &c. or with him 
as an officer, or servant, &c. in pursuance of those acts.” 

Larceny by Clerks belonging to the Post-office* 

By 9 Ann. c. 10. s. 40. it is recited, ‘‘That abuses may be com- 
mitted by wilfully opening, embezzling, detaining, and delaying 
of letters or packets, to the great discouragement of trade, com- 
merce, and correspondence and enacted, “ That no person No letters to be 
“ or persons shall presume wittingly, willingly, or knowingly, to 
“ open, detain, or delay, or cause, procure, permit, or suffer to delayed, 

“ be opened, detained, or delayed, any letter or letters, packet or 
“ packets, after the same is or shall be delivered into the general 
“ or other post-office, or into the hands of any person or persons 
" employed for receiving or carrying post letters, and before de- 
“ livery to the person or persons to whom they are directed, or 
“ for their use ; except by an express warrant in writing under Exceptions. 

the hand of one of the principal secretaries of state, for every 
“ such opening, detaining, or delaying ; or except in such cases 
“ where the party or parties, to whom such letter or letters, 
packet or packets, shall be directed, or who is or are hereby 
“ chargeable with the payment of Ijbe port or ports thereof, shall 
“ refuse or neglect to pay the same ; and except such letters or 
pa^ets as shall be returned for want of true directions, and 
vrtiere the party, to whom the same is or are directed, cannot 
“ be found ; and that every person oc persons offending in man- * 

“ ner aforesaid, or who shall embezzle atijf such letteir or letters, 
packet or packets, shall for every such offence forfeit the sum 
of twenty ^unds j the snid" penalties for any such offence com- 
“ mined in England^ Wales, or Berwick upon Tweedy to be re- 
“ covered by action, bill, plaint, or information in any of her 
VOL. I. M “Majesty^s 
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courts of reqoVd at We^mimter ; and for any such 
offence committed in that part of Great Britain called $cpt- 
landf to be recovered in the court of sessions or exchequer 
there ; such penalties respectively to be recovered by such per- 
son or persons as will inform or sue for the same^ together with 
full costs of suit; and over and above such penalty as aforesaid, 
every such person or persons so offending as aforesaid, shall be 
foi ever incapable of having, using, exercising, or enjoying any 
office, trust, or employment in or relating to the post-office, or 
any branch thereof/* 

Penalties of se- f Sect* 2 . By 5 Geo. 3 . c. 25 . s. 17 . it is enacted, That if any 
** deputy, clerk, agent, letter-carrier, or other officer whatsoever, 
ter with any appointed, or to be hereafter appointed, and employed in the 
bank bill ornote, « busiiiess of the post-office, shall secrete, embezzle, or destroy any 
" letter, p^ket, bag, or mail of letters, which he, she, or they, 
** shall and may be respectively entrusted with, or which shall 
have como to his, her, or their hands, or possession, by virtue 
of their respective employments in the said post-office, contain- 
ing any b^nk note, bank post bill, bill of exchange, exchequer 
bill, South Sea or East India bond, dividend warrant of the 
bank. South Sea, East India, or any other company, society, 
or corporation, navy or victualling bill, seaman’s ticket, state 
lottery ticket, goldsmith’s note for the payment of money, or 
other bond or warrant, bill, or promissory note for the pay- 
ment of money, or American provincial bill of credit ; or shall 
steal and take out of any letter or packet that shall come to his, 
her, or their hands or possession, by virtue of their respective 
** employments, any such bank note, bank post bill, bill of ex- 
change, exchequer bill, South Sea or East India bond, dividend 
warrant of the bank, South Sea, East India, or any other com- 
f)any, society, or corporation, navy or victualling bill, seaman’s 
ticket, state lotteiy ticket, goldsmith’s note for the payment of 
money, or other bond or warrant, or promissory note for the 
^ payment of money, or Amsrican provincial bill of credit, with 
^ intent to secrete, embci;zle, or destroy the same; every such of- 
* fender or offenders, being thereof convicted in due form of 
^ law, sfa.qll be deemed guilty of felony, and shall suffer death as 
' a felon.” 
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t Sect. 3. By 5 Geo. 3. c. 2 d. 8. it is farther enacted. 
That if any deputy, clerk, agent, letter-carrier, or other servant, 
appointed, authorized, entraated, to take in letters or pack- 
ets, and receive the postage thereof, shall embezzle, or apply 
to his, her, or their own use, any money or monies by him, 
her, or them, received with siich letters or packets, for the post- 
age thereof; or shidl bum or otherwise destroy any letter or 
letbws, packet or packets, by him, her, or them, so taken in or 
received ; or who, by virtue of their respective officer dtall 
advance the rates upon le^rs or packets sent by the post, and 
sb^ not du^ account for the money by him, her, or them, re- 
ceived for such advanced postage; eveiy such offender orof- 
fmuiers, being thereof convicted ns' aforesaid, shall be deemed 
of folony ” 

t iSsc#% 4. 



f S^. 4. 0^. 0. 9S. if. L If tk «^That it is 

of the uMo^t ii^]^6itaiice to tfa^ 6ttdeatt9 ^omihOtte of these 
kingdoms, that ^ lett^r^; packet^l, bank ndtiitf, bSIs Of excbihge, 
and other tbinga, may be sent and conveyed bjr tbO pobt with the 
greatest safetj^ and sTecurify ; and it hat^ihg been foufhd nece^saryi 
that s6ttie fdrtber regulations and provklona should be made ibr 
that purpose,” IT la enActed, THat if any deputy, cttrk, 
agent, letter-carrier, post boy, or rider, or any other officer* or 
** person whatsoever, employed, or to be hereafter employed, in 
** receiving, stauiping, sorting, chugihg. Carrying, conveying, or 
delivering letters or packets, or in any other business relating to 
the post office, shall Secrete, embezzle, or destroy, any letter or 
letters, packet or packets, bag, or mail of letters, which he, she, 
or they, shall and may be respectively entrusted with, or which 
shall have come to his, her, or their hands or possession, con- 
taining any bank note, bank post bill, bill of exchange, ex6he- 
quer bill. South Sea or East India bond, dividend warrant of 
the bank, South Sea, East India, or any other company, society, 
or corporation, navy or victualling or transport bill, ordnance 
debenture, seaman’s ticket, state lottery ticket or certificate, 
bank receipt for payment on any loan, note of assignment of 
stock in the funds, letter of attorney for receiving annuities or 
dividends, or for selling stock in the funds, or belonging to any 
company, society, or corporation, American provincial bill of 
credit, goldsmith’s or banker’s letter of credit or note for or 
relating to the payment of money, or other bond or warrant, 
draught, bill, or promissory note whatsoever, for the payment 
of money ; or shall steal and take out of any letter or packet 
that shall come to his, her, or their h&nd^ or possession, any 
such bank note, bank post bill, bill of exchange^ exchequer bill. 
South Sea or jSast India bond, dividend warrant of the bank. 
South Sea, East India, or any other Company, society, or cor- 
poration, navy or victualling or transport bill, ordnance deben- 
ture, seaman’s ticket, state lottery ticket or certificate, bank* re- 
ceipt for payment on any loan, note of assignment of stock in 
the funds, letter of attorney for receiving annuities or dividends, 
or for selling, stock in the funds, or belonging to any company, 
society, or corporation, American provmcial bill of credit, gold- 
smith’s or banker’s letter of credit or note for or relating to the 
payment of money, or other bond or warrant, draught, bill, or 
promissory note whatsoever, for the payment of money ; eveiy 
such offender or offenders, being thereof convicted in due form 
of law, shall be deenied guilty Sf felony, ^nd shall suffer death 
as a felon without benefit of clergy.” 

t Sect. 6. By 7 Geo. 3. c. 50. s. 3. It is further enacted, 
That if any deputy, clerk, agents lettei^arrier, officer, or other 
person whatsoever, employed or hereafter to be empbynd in 
’ any business relating to the post-ofBce, shall take abd receive 
’ into his, her, or their hands or possession any letter or letters, 

‘ packet orpa^ets, to be forwarded by the post, and receive any 
sum or sums of money therewith for the postage thereof, shall 
bum dr otherwise destroy any letter orletters, packet oi^packets, 
by Nim^ her, oi' them, so taken in^or recmv^ ; or if any such 
m 2 " deputy, 
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'^ •deputy, clerk> agentJetter-caiTierr.officer, or other pjerson what- 
. soever,', so employed, or hereafter to be so employed, shall aej- 
vance the rate or rates of postage upon any letter or letters, 
** packet or packets, sent by the post, and shall secrete, and not 
duly a<;count for, the money by him, her, or them, received for 
such advanced postage; every such offender or offenders, 
'' being thereof convicted as aforesaid, shall be deemed guilty of 
felony. " 

t Sects 6. It seems that these statutes do not create any new of- 
fence, but that if a sorter of letters embezzle a letter containing a 
bank note, or any other of the securities for money mentioned iu 
2 Geo. 2. c. 25. he is thereby guilty of felony at common laws 
although such letter was entrusted to his care. 

t Sect. 1. It has been decided, that it is not necessai-y that the 
servant employed by the post-office should have taken the oathfs 
required by 9 Ann. c. 10. s. 17. and 41. in order to be within thv* 
penalties of the act. 

+ Sect. 6. It hath been determiited, that if a clerk of the post^ 
office be indicted on this statute, and the first count charge hini 
as a clerk employed in charging and sorting of letters, &c.'’ and 
a second count, as ** a person employed in the business relating 
to the general post-office,’’ that the jury may legally convict the 
offender on the first count, by a spc<:ial finding that he was a 
sorter only, if it appear in evidence that he was not a charger of 
letters ; but that if, on such evidence, they acquit him generally 
on the first count, judgment of guilty'^ on the second count 
shall be arrested, for it is not proved that he was a person em- 
ployed in any other busihess relating to the post-office than as a 
sorter, and he is acquitted of having been guilty of the offence in 
that capacity. 

t Sect. 9. It is said, that if a servant of the post-office embezz!<^ 
a letter not containing any of the securities mentioned in tli6 
statute 2 Geo. 2. c. 25. and secrete it merely for the purpose of 
defrauding the post-office of the money which he has received 
for the postage of the letter, he is not indictable on the above sta- 
tute for the capital felony. 

t Sect. 10. It is also said, that it is not a capital offence within 
the above statute, for a servant of the post-office to secrete a let- 
ter containing money only^ but that he may be indicted for the 
simple larceny at common law. 

By the statute 52 Geo. 3/ which is an act for reducing into 
one act all the provisions then in force inflicting the penalty of 
death for 'offences against the revenue/ it is enacted by s. 2'. 
That if any deputy, clerk^ agents letter-carrier, post-boy, or 
rider, or any other officer or person whatsoever, employed by. 

** or under the post-office of Great Britain, in refceiving, stamps 
f* ing, sorting, charging, carrying, conveying^ or delivering letters 
** or packets, or in an^ other business relating to* the said , office; 

** sbid], after the passing of this act, secrete, embezzle, or destroy 

. . . 
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mj letter or peeket, or bag or mail of letters, a’itb which he or 
she shall have been entrusted in consequeiice of such employ- 
" mOnt, or which shall in aiiy other manner have come lo his or 
** her hands or possession^ whilst so employed/ containing the 
" wholc/or any part or parts of any bank note, bank post bill, 
bill of exchange. Exchequer bill, South Sea or East India 
bond, dividend warrant, either of the bank. South Sea, East 
India, or any other company, society, or corporation, navy or 
** victualling or transport bill, ordnance del^nture, seaman’s 
ticket, state lottery ticket or certificate, bank receipt for pay- 
meat on any loan, note of assignment of stock in the funds, 
letter of attorney for receiving annuities or dividends, or for 
selling stock in the funds, or belonging to any company, society, 
or corporation, American provincial bill of credit, goldsmith’s 
or bankers letter of credit, or note for or relating to the 
payment of money, or other bond or warrant, draught, bill, 
“ or promissory note whatsoever for the payment of money ; 
or shall steal and take out of any letter or packet with which 
he or she shall have been so entrusted, or which shall have, 
so come to his or her hands or possession, the whole or any 
part or parts of any such bank note, bank post bill/ bill of 
exchange. Exchequer bill. South Sea or East India bond, divi- 
dend warrant, either of the batik, South Sea, East India, 
or any other company, society, or' corporation, navy or vic- 
tualling or transport bill, ordnance debenture, seaman’s ticket, 
state lottery ticket or certificate, bank receipt for payment of 
any loan, note of assignment of stock in the funds, letter of 
attorney for receiving annuities or dividends, or for selling 
stock in the funds, or belonging to any company, society, or 
corporation, American provincial bill of credit, goldsmith’s or 
banker’s letter of credit, or note for or relating to the payment 
of money, or other bond or warrant, draught, bill, or pjro- 
“ missory note whatsoever for the payment of* money; every 
person so ofi’ending, being thereof convicted, shall be adjudged 
guilty of felony, and shall suffer death as a felon, without 
benefit of clergy.” 

• 

And by sect. 3. accessaries before the fact are ousted of 
clergy, and may be tried before the principal is convicted. 

By 24 Geo. 2. c. 11. s. 3. embezzlement by officers and ser- 
vants of the South Sea Company of securities committed to 
their custody, is made felony without benefit of clergy. 

Larceny of Things, which at Common Law are considered as part 
of the Freehold* 

Jn speaking of what things larceny, may be committed, Hawkins 
observes, in the previous part of this chapter, that they ought 
to be no way annexed to the freehold. It is. therefore necessary 
to state the alterations made by statute in this respect 

With respect to Fences, Hedges, and 0rc^rc2s. 

' t Sect, By 43Eliz. c* 7. l^lioevcr shall cut or unlawfuljy 
' ’ . ' take 
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Freehold. Bk* h 

awpy any eornor grain powings or roh any orchartiaor ga^ 
denf, or break or cat any herlger pajos, mle, or fence ; Qf dig 
up, or take up any fniit-tree or trees in any orchard, garden^ or 
elsewhere, to the intept to take and the same away ; or 
shall cut or spoil any wood, or underwoods, poles, or trees 
standing, not being felony hj the laws of this realm, their pro- 
'' curers and knowing receivers shall, on conviction by one wit- 
ness before one magistrate, make compensation at discretion to 
** the party injured, or be publicly whipped/’ 

t Seel. S. £|y 15 % c. S. the constable may search the 

bouses of suspected wood-stealers, and carry offenders before a 
justice, who spall be liable to the penalties of 43 l^iz. if they do 
not give a satisfactory account of the wpod found in their pos- 
session. 

Upon these acts the following resolutions have been made. 

• t Sect. 3. That these acts were not made merely against base 
and indigent offenders, but that a gentleman or offender so styled 
in the conviction, is within the penalties if he is guilty of the 
offence. 

f Sect. 4. That the conviction must state the npmber and the 
nature of trees cut down ; for that is the measure by which the 
justice is to assess the damages* 

i Sect. 5. That the manner also of the stealing must be stated 
in the conviction, that the Court may judge whether it be feloni- 
ous or not, or whether the mopey ordered to be paid waa an ade- 
quate compepsation to the party injured. 

Stealing Shrubs and Plants. 

t Sect. 1. By 6 Geo. 3. c. S6. it is rbcitbp, " That the dis- 
position of uursery-men to improvements in planting and garden- 
ing, through Crveat Britain, is of great use to the public ; and 
many nurseiyr-nien, gardeners, and others, have collected and cul- 
tivated, at great expense, roots, shrubs, and plants of every 
country, and imported, cultivate, and exported, great quantities 
thereof, and do thereby support themselves and many others of 
his majes^’s subjects ; and whereas many evil-disposed persons, 
well knowing the vdiie of such roots, shrubs, and plants, have, of 
late years, f^quently entei:ed ii^to nurseries, gardens, and other 
inclosed grounds in general, and of the nursery-men and gar- 
deners in particular, and have dug up, taken, or carried away, out 
of such nurseries and garden-grounds, roots, shrubs, and plants, 
and likewise destroyed others on the spot, to a very consider- 
able value:” for remedy whereof it is snacteb, ‘^Tbat all 
and every person and persons that shall m the Dight-tia|b pluck 
" up, dig up, break, spoil, or destroy, or carry away any roots, 
shrubs, or plants, of ttie value of ' five shillings, and which 
shall be growing, or standing;, or bping in the garden-ground, 

" nurseiy-ground, or other inclosed ground, of any person or 
parsons whomsoiiTar# shaD Im daaviejd and construed to be 

•^guilty 
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guiity df fdooy; ttid nimk pea^ ot pmoiaM dh«]| be 
** subject and liable to the like pains and penalties as in cases of 
' felony; and the court> by and before whom such persoft or per- 
sons shall be tried| shalh and hereby have authority to trans- 
'* port such person or persons, for the space of seven years, to 
any of his majesty’s plantations in America$ in like manner as 
other felons are directed to be transported by the laws and sta- 
tutes of this realm: • 

t Sect £. By 6 Geo. 3. c. 36* it is also enacted, ''That all and 
every person and persons who shall be wilfully aiding, abettings 
or assisting in such plucking up, digging up, cutting, breaking, 
spoiling, or destroying, or carrying away, such root, shrub, 
or plant, toots, shrubs, or plants, as aforesaid, of the value 
aforesaid ; or who shall buy or receive such root, shrub, or plant, 
roots, shrubs, or plants, of the value aforesaid, knowing the 
same to be stolen; shall be subject and liatble to the same 
punishment, as if be, she, or they, had stolen the same: any law 
" to the contmry in any wise uotwithstandidg.’^ 

t Sect 3. By 6 Geo. 3. c. 48. s. 3. it is recited, that '^ many 
idle and disorderly persons have, of late years, made a practice 
of plucking or digging up, cutting, spoiling, or destroying, and 
taking or carrying away, divers and sundry sorts of roots, shrubs, victS"of^pfuck- 
and plants, (many of which are of great value) out of the fields, ingtfp»&f any 
nurseries, gardens, and garden-grounds, and other cultivated root, ike. out of 
lands of divers of his majesty’s subjects it is therefote enacted, JitedVo^umi, 

" That all and every person who shall pluck op, or cut, spoil, or forfeit, &c. 

" destroy, or take, or carry away, any root, shrub, or plant, roots, 

" shrubs, or plants, out of the fields, nurseries, gardens, garden- 
grounds, or other cultivated lands, of any person or persons 
" whomsoever, without the consent of the owner or owners 
" thereof first had and obtained, and shall be thereof coirvfeted 
" upon the oath of one or more credible witness or witnesses, 

" before any one or more justice or justices of the peace for the 
" county, city, riding, division, distpet, or place wherein such 
" offence shall have been committed, shall, for the first offence, 

" forfeit and pay such sum or sums of money as to such justice or 
" justices shall seem meet, not exceeding forty shillings, together 
" with the charges previous to and attending such conviction, to 
*' be ascertained by such justice or justices who shall coqvict the 
" said offender ; and if any person so convicted shall again com- 
" mit the like offence, and shall be thereof convicted in manner 
" aforesaid, such person and persons being so convicted, shall, for 
" such second oflfence, forfeit and pay such sum of money as to 
" the said justice or justices shall seem meet, not exceeding five 
" poiQiids, together with the charges previous to and attending 
" the i|pnviction of such offender; and if any person so before 
" convicted, shall a third time commit the like offence, and shall 
" be thereof convicted, such person so convicted shall, for such 
" third offence, be deemed gudt^ of felony, and the court, before 
" vyhom such person shall be tried, shall and hereby hath autho- 
" rity to transport such person, for the space of seven, years, to 
'' any of his majesty’s plantations in America, in like manner 

as 
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Persons stealing 
turiiip<>, cab- 
bages, iJicc. from 
an^* garden, &c. 
shall forfeit 10s. 
on conviction, 
beside the value 
of the goods 
stolen. 


. LAECfSNY~iS^^/M^ Vi^tahks, Bkrj« 

.sui other felons are directed to be transported b; the laws and 
statutes of this realm.” 

Sect. 4. It is settled, that this latter statute, although it make 
the oftender liable only to pecuniary penalties for the farst and se- 
cond offence, does not repeal the 6 Geo. 3. c. 36. but that they 
are in pari materia for the protection of shrubs under the different 
situations described. 

r 

t Sect. 5. It has been decided on these statutes^ that 6 Geo. 
3. c. 36. applies only to the offence of stealing or destroying 
shrubs in the night-time, be their value to what amount it may. 

t Sect. 6. It is also said that the 6 Geo. 3. c. 48. was intended 
to protect roots, shrubs, and plants, both by day and night. 

Stealing Fegetahles. 

t Sect. 1. By 13 Geo. 3. c. 32. s. 1. it is enacted, ‘‘ That if any 
person shall steal and take away, or maliciously pull up or 
** destroy any turnips, potatoes, cabbages, parsnips, pease, or 
carrots, growing or being in any garden, lands, or grounds, 
“ open or inclosed, and shall be thereof convicted before any 
^'justice or justices of the peace for the county or place where 
the offence shall be committed, either by the confession of the 
** party offending, or by the oath of one or more credible witness 
** or witnesses (which oath such justice or justices is and are 
“ hereby empowered to administer), every person so ofl’ending, 
and being convicted as aforesaid, shall forfeit and pay, iijx)!! 
** such conviction, such sum of money not exceeding the sum of 
ten shillings, over and above the value of the goods stolen, as to 
such justice or justices shall seem meet; which sum of money 
shall be distributed between the owner of such turnips, pota- 
toes, cabbages, parsnips, pease, or carrots, and the overseers of 
the poor, or other persons having the charge and disposal of the 
** funds of the poor of such parish or place where the offence shall 
be committed, for the use of the poor of such parish or place, 
in such proportion as such justice or justices shall think fit; or 
the whole of such sums shall be given to the owner of such 
turnips, potatoes, cabbages, parsnips, pease, or carrots, or to 
the overseers of the poor, or other persons having the charge, 
and disposal of the funds for the use of the poor of such parish 
" or place, according to the discretion of such justice or justices ; 
“ and in default of payment of such penalty, of which the offender 
'' l^ath been convicted as aforesaid, such justice or justices shall 
** and may commit such offender to the bouse of correction, there 
to be kept to hard labour for any time not exceeding one 
calendar month, unless such penalty shall be sooner paid or 
satisfied : and if the offence is committed in that part of 
Britain called Scotland, such justice or justices shall ana may 
“ commit such offender to prison, thire to remain for time 
** not exceeding one calendar month, unless such penalty shall be 
sooner paid or satisfied ; and the bringing of the offender or 
offenders before such Justice or justices of the peace may be 
** done, and the proceedings against offenders, under the autho- 
ritj of this act, may be carried on, in the most summary manner.”. 

t Sect, 
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' t Sect. S. By 15 OeQi d»€. 5£. 0 . 9. ^ And forthe more e^y coA^ informations of 
viction of persons offending against this act^ it is further enacted, owners to be 
That in all informations, and other proceedings for any of the 
offences aforesaid, the evidence of the owner or owners of 
such turnips, potatoes, cabbages, parsnips, pease, or carrots, 

** .and of the inhabitants of the parish or place where the offence 
** shall be committed, shall be taken and allowed ; any law, cus- 
‘‘ tom, rule, order, or usage, to the contrary notwithstanding/' 

t Sect. S. But by 13 Geo. 3. c. 32. s. 3. it is provided, ''That 
** where any such conviction shall be upon the oath of the owner 
or owners, the whole of the penalty or forfeiture shall be paid 
** to the overseer or overseers of the poor of the parish or place 
** where the offence shall be committed, for the use of the poor 
of such parish or place." 

Madder Roots. • 

+ Sect. 1. By 31 Geo. 2. c. 35. s. 3. it is recited, that the 
growth and cultivation of madder is of great consequence to the or desiroy- 

ti ade and manufactures of this kingdom therefore for prevent- ing madder 
ing the stealing or destroying of madder roots, it is enacted, 

" That if any person or persons shall steal and take away, or wil- make satis-^^ 
fully and maliciously pull up or destroy any madder roots faction for the 
growing or being in any lands or grounds belonging to any 
person or persons, and shall be thereof convicted before any Sheers of the^p^r 
justice or justices of the peace of the county, town, or place, of the parish, a 
whore the offence shall be committed, citlier by confession of 
the party offending, or by the oath of any credible witness or 
witnesses (which oath such justice or justices is and are hereby 
authorised and empowered to administer) every person so 
offending, and being convicted of such offence in manner herein 
before mentioned, shall, for the first offence, give and pay to 
the owner or owners of the madder roots so stolen, pulled up 
or destroyed, such satisfaction for his or their damage thereby 
sustained, and within such time as the said justice or justices shall 
appoint ; and shall over and above pay down, upon such convic- 
tion, unto the overseers of the poor of the parish where the offence 
or offences was or were committed, for the use of the said 
poor, such sum of money not exceeding ten shillings, as to the 
said justice or justices shall seem meet; and if any such offender 
or offenders shall not make such recompence or satisfaction to 
the said owner or owners, and also pay such sum to the use of 
the poor, in manner and form aforesaid ; then the said justice 
or justices shall and may commit such offender or offenders to 
the house of correction, for any space not exceeding one month; 
and shall and may order such offender or offenders to be whip- 
ped^ by the constable, or other officer, as to the said justice or 
'^justices shall seem meet; and if any such person or persons 
" shaH again commit the like offence, and be thereof convicted as 
‘‘ aforesaid, then he, she, or they so offending the second time, 
and being thereof convicted as aforesaid, shall be committed 
to the house of correction for three months." 

t Sect. 2, By 31 Gfeo. 2..c. 35. s. 6* it is provided) " That no *** , 

person* <]ays after 
the offence. 
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petmn 0r persons shall be proseentad for any such offence of 
stealing, palling up or destroying of madder roots^ unless such 
prosecution be begun within thirty days after the offence com- 
« mitted/' 

Breaking into Lead Mines and stealing Lead. 

t Sect. 1. By U Geo. 2. c. 10, s. 1. it is recited, " That by 
experience it hath been found/ that wad or black cawke, com- 
monly called hlaek lead, is and hath been necessary for divers 
useful purposes, and more particularly in the casting bomb 
shells, round shot, and cannon balls ; and that such wad, black 
cawke, or black lead, hath hitherto been discovered in one moun- 
tain, or ridge of hills^ only in this realm ; and that great waste 
and destruction therein hath of late years been made by wicked 
and evil-disposed persons, who, by reason of the situation of the 
mine or mines, wad-hole or wad-holes of the said wad, black 
cawke, or black lead, and of the great difficulty to secure and 
preserve the same from being unlawfully broke, or by force en- 
tered into ; and also by reason of the small punishment by the 
laws now in being, annexed to offences of the like kind, have 
been encouraged unlawfully to enter, and by force to keep pos- 
session of the same ; and from thence unlawfully to take and 
carry away great quantities of the said wad, black cawke, or 
black lead ; for the more effectual security of all and every mine 
or mines, wad-hole or wad-holes of wad or black cawke, com- 
monly called black lead ; and for preventing the unlawful break- 
ing and entering into the same ; or the unlawful taking and car- 
rying away from such mine or mines, wad-hole or wad-holes, 
any wad, black cawke, or black lead ; and for punishing such 
offenders in a more exemplary manner, than by the laws in 
The entering being can now be done," it is enacted, ** That all and every 
WacUead with ** persoiis that shall unlawfully break, or by force enter 

intent to steal, mines, wad-hole or wad-holes of wad or black 

" cawke, commonly called black lead, or into any pit, shaft, adit, 
or vein of wad, black cawke, or black lead, with an intent to 
take and carry away from thence any wad, black cawke, or 
black lead ; or shall unlawfully * from thence take and carry 
*' away any w^ad, black cawke, or black lead, although such mine 
or mines, wad-hole or wad-holes, pit, shaft, adit, or vein, be 
" not actually broke, or by force entered into by such offender 
or the assisting ** or offenders; or shall aid, abet, assist, hire, or command any 
sons' to do*^o ** persons to conunit such offence or offences as afore- 

fdony! 5 then, and in every such case, all and every such per- 

son or persons shall be deemed and construed to be |[l^lty of 
felony ; and it shall and may be lawful for the court or judge, 

** before whom any such person or persons so offending as afore- 
Offenders to be Said shall be lawfully convicted, to order such offender or 
*^w"and* uh-^ ** offenders to be committed to the prison or gaol of, the said 
%iic^whipf” county appointed for criminals, or to some house of correction 
^ withia the same county, for a time not exceeding one year, 
there to be kept to har4 labour during all the said time, and 
to be publicly whipt by the common hangman, or by the mas- 
** ter of suah house of correction/ ar such times and at such 
^ phees, and in such manner, as such court or judge shall think 

" proper; 
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** pmper; or it slifdl and tmy be.kwflillo tsd Ikr atich oouit or 
judge^ or for any otlle^ svSmqami court hM at; die same 
place« with the like authority as the former, to or<kr such of* 
fonder pr offenders to be transported to some of his majesty’s ortobetnui*. 
plantations beyond the seas, for a term not exceeding seven 
years, as such court or judge shaU think most proper ; and ^ ’ 

thereupon judgment shall be given that the person or persons 
so ppuviqt^ shall be committed and whip^ or transported 
** accordingly ; and if transportation shall be directed, the same 
shall be executed in such manner as is or shall be ^vided by 
law for Ihe traosportatioii of felons ; and if any such person or 
persons so committed or transported shall voluntarily escape c?- 

or break prison, or return from transportation before the expi- ^STor^Surn’ 
ration of the time for which he, she, or they shall be ordered from transpor- 
to be transported as aforesaid, such person or persons being to suflar 
** thereof lawfully convicted, shall suffer death as a felon without 
benefit of clergy, and shall be tried for such felony in the 
county where he, shei or they so escaped, or where he, she, 
or they shall be apprehended/’ 

t Sect. 2. By 9i5 Geo. c. ICX s. 9im it is further enacted, and a certificate 
That if any person shall be convicted or attainted of any of 
the offences ' aforesaid, and shall voluntarily escape, break deemed rafli- 
** prison, or return from transportation as aforesaid, and shall cient proof 
" be apprehended in any other coun^ or city different from that 
wherein the said offence was committed, the clerk of the assize, 
or clerk of the peace for the county or city where such convic- 
** tion or attainder for the said oifonce or offences was had, shall, 

** at the request of the prosecutor, or of any other on his ma- 
jesty’s behalf, certify the same by a transcript in few words, 
containing the effect and tenor of such conviction or attainder, 
for which certificate two shillings and sixpence and no more 
shall be paid ; and such certificate being produced in court shall 
** be sufficient proof of such former conviction or attainder/’ 

t Sect. 3- By ^5 Geo. 2. c. 10. s* S. it is further enacted. Receivers of 
That all and every person or persons who shall buy or receive to"he ^^ 

** any wad or black cawke, commonly called black lead, know- stolen, guilty of 
ing the same to be so unlawfully taken and carried away felony, 
as aforesaid, shall be deemed aj^ construed to be guilty 
of felony, and being convicted thereof, shall be subject and 
liable to all the pains and penalties which any person or per- 
** sons can or may % the laws and statutes of this realm be aub- 
ject and liable to, for buying or receiving any goods or chattels 
** that have been felonioudy taken or stolen, knowing the same 
to ha^ been stolen/’ 

Lead or Iron, and Comer, Brass, or Bellmetal, affixed to 
a Dwelling-house. 

By 4 Geo. 2. C. 32. it is recited, "That the Stealers of lead, 
periiiciqna practice of stealing lead, iron bars, iron gates,, iron 
palisadoes, and iron rails, fixed tq dwelling-houses, out-houses, o?any*fcucT*' 
coach-houses, stables, and other buildings, and fixed in gardens, belonging there^ 
orchards, court-yards, fences, and outlets, belonging to dwelling- 
houses and other buildkgs, hath of ' late tkne been Moh used, 
to the great detriment of his majesty’s subjects ; and it is neces- ported for seven 

sary, 


Sit' 



mi. 
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All persons ^rho 
shall steal, &c. 
any copper, &c. 
fixed to any 
dwelling-house, 
&c. -shall be 
deemed guilty 
of felony, and 
may be trans- 
ported for seven 
years, &c. 




All persons as- 
si^ng, or who 


Bai^, for the more efFectniil preventing of such offender, to in- 
flict a more exemplary punishment on such offenders, than by 
the laws of this realm can now be done;'' and it is enacted. 
That all and every person and persons who shall steal, rip^cut, 
or break, with intent to steal, any lead, iron bar, iron gate, 
iron palisado, or iron rail whatsoever, being fixed to any 
dwelling-house, out-house, coach-house, stable, or other build- 
ing'used or occupied with such dwelling-house, or thereunto 
belonging, or to any other building whatsoever, or fixed in 
any garden, orchard, court-yard, fence, or outlet, belonging 
" to any dwelling-house or other building, shall be deemed and 
construed to be guilty of felony; and every such felon and 
** felons shall be subject and liable to the like pains and penal- 
** ties as in cases of felony; and the court, by and before whom 
such person or persons shall be tried, shall, and hereby have 
" power and authority to transport such felons for the space of 
seven years, in like manner as other felons arc directed to be 
“ transported by the laws and statutes of this realm ; and all and 
every person and persons who shall be aiding, abetting, or as- 
sisting in stealing, or in such ripping, cutting, or breaking any 
lead, iron bar, iron gate, iron palisado, or iron rail, fixed to 
any dwelling-house, out-house, coach-house, stable, or other 
building, or fixed in any garden, orchard, court-yard, fence, or 
outlet, belonging to any dwelling-house or other building, or 
** who shall buy, or receive any such lead, iron bar, iron gate, 
iron palisado, or iron rail, knowing the same to be stolen, 
shall be subject and liable to the same punishments as if he, 

** she, or they had stolen the same ; any law to the contrary in 
‘‘ anywise notwithstanding." 

+ Sect. 2. By 21 Geo. 3. c. 68, it is enacted, That all and 

* every person and persons who shall steal, rip, cut, break, or 
^ remove, with intent to steal, any copper, brass, bcll-metal, 

* utensil, or fixture, being fixed to any dwelling-house, out- 
‘ house, coach-house, stable, or other building, used or occupied 
^ with such dwTlIing-house, or thereunto belonging, or to any 
^ other building whatsoever, or fi)i:ed in any garden, orchard, 

’ court-yard, fence, or outlet, belonging to any dwelling-house, 

' or other building, or any iron rails or fencing set up or 

fixed iu^any square, court, or other place (such }>erson having 
no title or claim of title thereto), shall be deemed and con- 
strued to be guilty of felony ; and the court, by and before 
whom such person or persons shall be tried and convicted, 
shall, and hereby have power and authority to transport such 
felons for the term of seven years, in like manner as other 
felons are directed to be transported by the laws and statMies 
of this realm; or to order and direct that such offender be kept 
and detained in prison, and therein l^ept to hard labour for any 
’ time not exceeding three years, nor less than one year; and 
' within that time, if such court shall think fit, such offender 
^ shall be once, or oftener, but not more than three times, pub- 

* licly whipped." 

, 3, By .21 Geo. 3. c. 68. it is further enacted, That 
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all and every person and persons vvbo shall be aiding, aMtting^ shfillbuy, KaUs 
“ or assisting, in stealing, or in inch ripping, catting, breaking, 

" or removing any copper, brass, bell-metal, utensil, *or fixture, 
fixed to any dwelling-house, out-house, coach-house, stable, or 
other building, or fixed in any garden, orchard, court-yard, 
fence, or outlet, belonging to any dwelling-house, or other 
building, or any iron rails, or fencing, set up or fixed in any 
square, court, or other place; or who shall buy or receive any 
“ such copper, brass, bell-metal, utensil, or fixture, iron rails, 

** or fencing, knowing the same to be stolen, shall be subject 
and liable to all and every the same punishments, pains, and 
'' penalties, as if he, she, or they, had stolen the same, although 
the principal felon or felons has not or have not been convicted 
of stealing the same; any law to the contrary in anywise not- 
“ withstanding.” 


t Sect- 4, It is clear, that these statutes create a new felony, Rcxv.T.Jos- 
and therefore the indictment must state whatever the statute ^734^*^*^' 
makes constituent parts of the offence, and conclude contra for-^ conm Ac/m, 
i mam slalutL lUcorder. 

+ Sect. 5. It seems also, that as the legislature has created a Josling’s case, 
new felony, it partakes of course of all those qualities which are *^^^*'®* 
incidental to a felony at common law, and therefore that the in- 
dictment must afiix a value to the property stolen, in order that 
it may appear either grand or petit larceny. 

t Sect. 6. But it has been said, that an offender against this By Glyn, B#. 
statute cannot he rendered guilty of a capital offence, by stating - 

that he burglariously broke and entered the dwelling-house in Carragon,*0*B. 

** the night-time, and then and there stole such a quantity of In Uie year ^ 

‘‘ lead, iron, Sic. the same being fixed to the said dw'elliiig-house, 

“ Sic.” for the legislature has described the ofience, and limited 
the punishment. Sed quare. 

t Sect. 7. It hath been ruled, on an indictment for stealing Hedges’ case, 

“ iron window sashes,” that if it appear that the window frames 
from wliich the sashes wero taken were fixed into their proper 
places, but that the sashes were neither hung nor beaded in the Justice, 
frames, but merely fastened in by laths nailed across the frames, 
to prevent their falling out, they are not fixed to the freehold 
within the meaning of these statutes. 

t Sect, 8. So also it has been held, that a wooden gate, Clialiis’s case, I 
" with an iron spring latch and clasp, and two pieces of iron, As- ; 

called upper eyes, which may be lifted on and off the hooks i 

** of the gate-post at pleasure,” is not a fixture to the freehold. , Justice, 

I 

t Sect, 9 * It has also been repeatedly ruled, that a window Senior’s case, 
casement, made of iron, lead, and glass, is not within these sta- Cases C. L. 
tutes; for the words, “ lead, iron bar, iron grate, iron palisado, 

** iron rail, or copper, brass, or bell-metal utensil,” are to be * 

taken as substantive nouns, and not as adjectives, describing the 
qualities of the things mentioned; and tnerefore, as a casement ] 

is not among the things enumerated, it is liot within the statutes. j 

t Sect. I 
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Breae’s eftM^ ^ f iSM. I0« Sa 4Mo il bli btf 611 hold^ diftt fl 9taek4ock, wfanA 
• l®fck with hron^wofh waid» in a wooden franie^ it not withhi 
tbete statutes. 


Jos. Hickman’s t Seci. 11. It has been decided, that a church*^ is ** a build- 
case, O. B. ing** M’ithin the meaning of these statutes; and that an indict- 
ra*a cwe’^^* ment for stealing lead affixed thereto, is good, although it do not 
served for the mention the person in whom the freehold, to which the properly 

opinion of the taken' was affixed, resided. 

Judges. 

Iron rails fixed to a tombstone in a churchyard, was ruled 
not to be within the meaning of these statutes. J. Davis’s case; 
O. B. Jan. 179^» 


Clarke’s case, 
O.B.Feb. 
Sess. 1781. 


Manley’s case, 
O. B. Jane 
Sess. 1785, € 0 » 
ram Heath, 
Justice, 

’The ease of 
Brown and 
Stephens, O.B« 
April Sess. 
1791. 


t Sect, 12* But it has been held, that an ohsettatory placed 
in the middle of a gentleman’s garden grounds is not a build- 
ing used and occupied with a dwelling-house” within the mean- 
ing of these statutes. 

Sect, 13*. It has also been held, that an iron bar affixed to the 
copper-hole of a hot-house or green-house, in a garden, is within 
these statutes. 

f Sect. 14. But it has been held, that an iron grate fixed to 
the ground over the mouth of a sewer, in the middle of a public 
highway, and not belonging to any building, but to the commis- 
sioners of severs, is not within the statute 4 Geo. 2. c. 32. 


The case of t Sect, 15. It has been held, that an indictment on 4 Geo. 2. 

Thomas Breese, c. 32. for Stealing lead affixed to a dwelling-house, is not main* 
evideuce that it was lead belonging to a sink, and that 
it was only cut, ripped, and turned up, but not taken away; but 
such evidence would maintain an indictment for cutting and rip* 
ping the lead with intent to steal. 


Of Things in which none have a determinate Property at Common 

Law, 

There can be no felony at common law, as Hawkins has ob- 
served, of things, in which no one had a property at the time of 
the fact committed. It follows from hence (Iiere could be no 
property in any animals fene natures before they were reduced 
into possesion by being either dead or reclaimed. The legisla- 
ture has again interfered in these instances by making it larceny 
to take certain of these animals in their wild state by persons 
having no title to take them. 


As to Rabbits. 


The penalty for 
breaking a park 
or Mrefreii,4Mr 
for hontiiigof 
conies. 

'13 Car.*, 
stat. 1. c. 10. 
Farther pro- 
vided by 
7 Jac. 1. c. 13. 
sect 4. 


Std. 1. By 3*Jac» 1. c. s. 2. it is enacted, " That if any 
person or persons shall, in the night time, or by day, wrong* 
fidly or unlawfully br^^ or enter into any park impaled, or 
any other several grounds, inclosed with w:dl, pale, or hedge, 
and used or kept for the ^epii^, breeding, and cherishing of 
any conie% and wronrfully or unlawful^ shall hunt, drive, or 
chase out, or take, kin, or sby any conies within any such im* 
paled park, or closed ground with pale, wall) or other inclosure 
as idbresaid, against £e will, mind, or pleasure of the owners, 

occupiers. 



Ch.l;e. 

occupien* or poaseanoaere ol tko nsM^peilwawctovM tide 
ofvautbority 9o to 4o, wad titeredf aliall bo hwfwiir.coivrif^ 
at'die suit of our sovete^ii lord tke king, ids heiri^or sue* 
cessors, or the party grieved^ shall suffer imprisoumeiit of his 
or their bodies by die space of three montfan; and also shall 
yield and pay to the party grieved his treble danaages aiul costs, 
to be assess^ and rated by the justices before whom ^ or 
** they shall be convicted, after the said dime montfas expir^ i 
and shall find sufficient sureties for his and their aood abearing 
against the king, his heirs and successors, and all his liege 
people, for the space of seven years after, or else shall remain 
** and continue still in prison without bail or maiuprize, until 
** such time as he or they so offending shall find sufficient sure- 
ties during the said time and space of seven years.’’ 

+ Sect. Q, By 3 Jac. 1. c. 13^. s. 3. it is further enacted^ what justices 
That the justices of oyer and ^emiVter, justices of assize in may hear and 
" their circuits, and justices of peace and gaol delivery in their o&nces"iSbi^ 
** sessions, shall, by virtue hereof, have power and authority to $aid. 
enquire, hear, and determine all and singular the said offences, 
by examination of the offenders, and to make and award pro* 
ccss thereupon, as well upon indictments taken before them, 
as by bill of complaint, information, or any otlier action ; in 
'' which said suit or action, no essoiop wager of law, or protec- 
tioD shall be allowed.” 

t Sect. 3. By 3 Jac. 1. c. 13. s. 4. it is also enacted, “That The remedy 
“ it shall and may be lawful to the party grieved, to sue and take 
“ his further remedy against all and every such offender and 
“ offenders, for his loss and dami^es, and to recover the treble 
“ value of the same in that behalf, as well before the justices of 
oyer and terminer, justices of assize in their circuits, and jus- 
ticcs of the peace and gaol-deUvery in their sessions, or else* 

^ where in any other the king’s majesty’s courts of record at 
^ Westminster ; and that upon true satisfaction of the said treble 
' damages to the party grieved, or upon the confession or ac- 
' knowledgment thereof by the said party offending, before the 

* justices in open sessions holden for the county wherein the 

‘ same offence shall be comiAitted, it shall be at the liberty of In what case 
' the said party grieved, to whom the said offence is committed, 

^ to release at his pleasure the suretyship of the good behaviour, behavioSTmay 
' at any time within the said seven years or before ; any thing in be released 

* this present act before-mentioned or declared to the contrary party 
' notwithstanding.” 

t Sect. 4. By 3 Jac. 1. c. 13. s. 5. it is further enacted, ^^That Btoaltyfor 
' if any person or persons not having any manors, lands, tene- sbootingwith 
' ments, or hereditaments, of the clear yearly value of forty SSm! 

^ pounds, or not worth in goods or chattels the sum of> two hun* keeping of 
' dred pounds, shall use any gun, bow, or cross-bow, to- kill any 
' conies, op shall keep any eogtoe^^hayes, gate^uetsy pursenets, 

' ferrets, or coney-dogs, except such p^son or persons as sbdl 
' have any ground impariked with pale, or inclosed wityii wall or 
' hedge as aforesaid, used for the keeping, breeding, or cherish- 
' ing of any conies, the increasing of which said conies shall 
amount to the efoar yearly vahm of forty abillingSi to be letton 

at 










In what case 
the justices 
may discharge 
the suitor of 
good abcaiiog. 


No person shall 
kill conies in a 
barren not 
inclosed. 


IsARCENV^/ llam KtUing. Bk. I ) 

** at the least, or keepers or warreaers in their parks,, warrens, of 
grounds belonging to their chcu’ge ; that then any person having 
lands, tenements, or hereditaments, of the clear yearly value of 
one hundred pounds in fee-simple, fee-tail, or for life, in his 
** own right, or in the right of his wife, may take from the person 
or possession of such malefactor or malefactors, and to his 
“ own use for ever keep, such guns, bows, cross-bows, or engine- 
“ h^yes, gate-nets, purse-netk, ferrets, and coney-dogs.” 

t Sect 5. By 3 Jac. 1. c. 13. s. 6. it is further enacted, ‘‘That 
if any person or persons, at any time hereafter, shall fortune to 
be bound before any the justices before-mentioned, to the king, 
“ his heirs or successors, for his or their good abearing for seven 
“ years, according to the tenor of this act, and the same party or 
“ parties so bound shall afterward, within the said seven years, 
come before the justices of the peace of the said county where 
“ the said offence was committed, or some of them, in open 
“ quarter-sessions, and there in the said sessions confess and 
“ acknowledge his or their said offence or offences, and that he 
“ or they is or are sorry therefor, and satisfy the party or parties 
grieved, according to the tenor of this act : that then the same 
“justices before whom the said confession shall be so made, 
“ shall and may have power and authority by virtue of this act, 
“ in the same open sessions, or in any other sessions afterwards 
“ to be holden before the said justices in the said county, within 
“ the said term of seven years, if it shall seem good to their dis- 
“ cretions, to discharge the said recognizance and bond so taken, 
“ and also the said party and parties so bound ; this act, or any 
“ thing therein contained, to the contrary thereof notwithstand- 
“ ing.” 

t Sect. 6. By 3 Jac, 1, c. 13. s. 7. it is provided, “ That this 
“ act, or any thing herein contained, do not extend to any park 
“ or inclosed ground hereafter to be made and used for conics, 
“ without the grant or licence of our sovereign lord the king, liis 
“ heirs or successors.” 

+ Sect 7. By 3 Jac. 1. c. 13. s, 8. it is further provided, 
“ That this act, nor any therein contained, shall extend to any 
“ offence or offences concerning the hunting, chasing or killing 
“ of conies, which shall be done or committed in the day-time, 
“ but only to such offences as shall be hereafter done or com- 
“ mitted in the night-time only ; any thing in this act contained 
“ to tlie contrary thereof notwithstanding.” 

+ Sect 8. By 22 and 23 Car. 2. c. 25. s. 4. it is recited, 

“ That divers warrens and grounds, not inclosed, are used for 
the breeding and keeping of conies in several parts of thiil king- 
dom, and that sundry dissolute and disorderly persons have been 
much encouraged to kill and destroy the conies in such warrens 
and grounds not inclosed, in the night-time, for that the same is 
not prohibited or punishable by the statutes in that behalf made 
and provided; which extend only to the stealing and killing of 
conies in warrens or grounds inclosed:” and enacted, “ That' 
“ if any person or persons shall at any time enter wrongfully 
into any warren or ground lawfully used pr kept for the breeding ' 

“or 



** or keeping of conies (althoii|;h the eeme be n^t hidosed), and< 

^ there shall chase, take, or kiU any conies ^against the will of 
the owner or occupier thereof, not having lawful* title or 
** authority so to do, and shall be thereof lawfull^jr conyicted in 
manner hereafter following, th^ parties so offending shall yield 
** to the party grieved treble damages and costs, and suffer im- Forfeiture. 

** prisonment by the space of three Uionths, and after, till they 
shall find sureties for their good abearing/’ • 

t Sect. 9. By and 23 Car. 2. c.25. s. 5. it is rbcited, No person shall 
That divers idle and disorderly persons living near unto war- in the night kill 
rens, have of late time used to kill and take the conies upon^the 
borders of the same, and, under colour thereof, do oft-time enter Siy warren, «- 
into the said warrens, and there take and kili conies in the night- cept the owner 
time, when they cannot easily be discovered:” and unacted, of the ground. 
** That no person or persons shall at any time hereafter^ kill or 
'Make in the night-time any conies' upon* the borders of any 
" warrens, or other grounds lawfully used for the breeding or 
" keeping of conies, excepting only such person or persons as 
" shall be owner of the soil, or lawful occupier or possessor of 
" the ground, or any person or persons employed by him, her, or 
them, whereupon such conies shall be so killed or taken, upon 
pain that every person so offending, and being thereof lawfully 
convicted in manner hereafter following,'shali give the party or 
parties injured, such recompense or satisfaction for his or their The penalty, 
damages, and within such time as shall be appointed by the 
justice before whom such offender shall be convicted, and over 
and above pay down presently unto the overseers, for the use 
of the poor of the parish where such offence shall be com- 
mitted, such sum of money, not exceeding ten shillings, as the 
said justice shall think meet : and if such offender or offenders 
do not make recompense or satisfaction to the said party or 
parties injured, and also pay the said sum to the poor in man- 
ner and form aforesaid, tlien the said justice shall commit the 
said offender or offenders to the house of correction for siiqh imprisonment, 
time as the said justice shall think fit, not exceeding one 
month.” 

t Sect. 10, By 9 Geo, 1, c. 22. " If any person or persons, 

" being armed with swords, fire-arms, or other offensive weapons, 

" and having his or their faces blacked, or being otherw^e dis- 
guised, shall appear in any forest, chase, park, paddock, or 
" grounds inclosed with any wall, pale, or other fence, or in any 
** warren or place where conies have been or shall be usually 
" kept, or shall unlawfully rob any warren or place where conies 
are usually kept; or shall forcibly rescue any person, being 
" lawfully fc custody of any officer or other person, for any of the 
offences above-mentioned ; or if any person or persons shall, 
by gift or promise of money or other reward, procure any of his 
majesty’s subjects to join him or them in any such unlawful 
act, every person so oirending shall suffer death without benefit 
* of clergy.” Repealed by 4 Geo. 4. c. 54. as to so much of 
the above act which takes away benefit of clergy. 

t Sect. 1 1. By 5 Geo. 3. C. 14. S. 6. it is recited, ** That Persons cob- 
there are many thousand acres of land in this kingdom altogether 
VOL. I. N unfit 
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in the night- Unfit for Cultivation, and yet the same are capable of rendering 

takS 8^®®^ profit, by the breeding and maintaining conies; as well to 

ing coniea ' * owners of such lands, as to a multitude of industrious manu- 
thefe,ffiaybo facturers, who gain their livelihood by working up coney wool; 
punished by jmd that a great part of the said land is already used as warrens, 
^nsportation, breeding and maintaining conies; but because divers dis- 

orderly persons, neglecting their own lawful trades, have betaken 
thenlselves to the taking, killing, and stealing of conies in the 
night-time, whereby the owners and occupiers of such warrens 
are greatly discouraged, and many such owners and occupiers ^ 
have been induced to destroy such warrens, and others have been 
deterred from stocking other lands, to the great prejudice of the 
manufacturers of this kingdom; and that the provisions already 
subsisting have, by experience, been found insufficient for the 
effectual preservation of conies in warrens;” and enacted. 
That if any person or persons shall wilfully and wrongfully, in 
the night-time, enter into any warren or grounds lawfully used 
or kept for the breeding or keeping of conies, although the 
same be not inclosed, and shall then and there wilfully and 
wrongfully take or kill, in the night-time, any coney or conies, 
** against the will of the owner or occupier thereof, or shall be 
aiding and assisting therein, and shall be convicted of the same 
** before any of his majesty’s justices of cycr and terminer^ or 
« general gaol delivery, for the county where such offence or of- 
** fences shall be committed; every such person and persons so 
'' offending, and being thereof lawfully convicted in manner 
“ aforesaid, shall and may be transported for the space of seven 
‘‘years, or suffer such other lesser punishment by whipping, 

“ fine, or imprisonment, as the court, before whom such per- 
“ son or persons shall be tried, shall, in their discretion, award 
“ and direct.” 

t Sect. 12. By 5 Geo. 3. c. 14. s. 7* it is provided, “ That no 
“ person who shall be convicted of any offence against this act, 

“ shall be liable to be convicted for any such offence under any 
“ former act or acts, law or laws, now in force.” 

t Sect. 13. By 5 Geo. 3. c. 14.. s. 8, it is recited, “ That 
great mischief and damage had been, and still may be occasioned 
by the increase of conies upon the sea and river banks in the 
county of Lincoln, or upon the land or ground within a certain 
Act not to ex- distance from the said banks;” and enacted, “ That nothing 
tend to destroy. in this act Contained shall extend, or be construed to extend, to 
the day-time ** prevent any person or persons from killing and destroying, or 
in Lincoln, &c. " froiii taking and carrying away, in the day-time, any conies that 
“ shall be found on any sea or river (1) banks, erecte^^ or to be 
erected, for the preservation of the adjoining lands !Pom being 
“ overflowed by the sea or river waters, so far as the flux and 
reflux of the tide does or shall ei^tend, or upon any land or 
ground within one furlong distance of such sea or river banks, 

“ so far as the flux and reflux of the tide does or shall extend, 
or upon any land or ground within one furlong distance of such 

sea' 

(1> Tbis exempUfla meant to protect the tea and river banhs, to wbkh the burrowa 

rabbitovditjloeoniNgers^ ' 
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** sea or river banks; but that it sball and may be lawfi^l to and 
" for any person or persons to enter upon any such banlu> land, 

'' or ground, as aforesaid', within the said county of Lincoln, and 
** to kill, destroy, take, and cariy away, in the day-time, to his or 
their own use, any conies so found upon any such bankS| land, 

" or ground, as aforesaid, within the said coun^, he or they doing 
as little damage as may be to the owner or tenant of spch 
** banks, land, or ground; any thing in this or any other act con- 
** tained to the contrary notwithstanding.” 

t Sect. 14. By 5 Geo. 3. c. 14. s. 9* it is also provided, "That 
" no person or persons shall be obliged to make satisfaction for 
" any damages that may be occasioned by such entry, unless 
** such damages shall exceed the sum of one shilling.” 

The general result of these statutes appears to be, that by st. 
of Jas. 1. c. 13. if a wrongdoer shall hunt, drive out, take, or 
kill any coney, in the night-time, in any inclosed ground kept for 
that purpose, which was such at the time of passing the act, 
or has become so since by the king’s licence, he may be mose- 
cutcd for the misdemeanor at the assizes or sessions. By the 
stat. 22, 23 Car. 2. c. 25. s. 4. if he chase, take, or kill any 
coney, either by day or night, in any ground used for keeping 
conies, whether inclosed or not, he is liable to be convicted be- 
fore a magistrate. The stat. 5 Geo. 3. c. 14. gives jurisdiction 
to the justices of oyer and terminer and gaol delivery, where the 
offence of taking or killing any coney is committed, in the 
night-time, in any ground wnich is usually appropriated for the 
keeping of them, whether inclosed or not; and gives a discre- 
tionary power of transporting the offender. And if any such 
place, where hares or conies are kept, be robbed at any time by 
any offender armed and disguised, it is made felony without be- 
nefit of clergy by the stat. 9 Geo. 1. c. 22. (2 E. P. C. 6 14.) 

But now by stat. 4 Geo. 4. c. 54. the punishment of death 
indicted by the 9 Geo. 1 . on those killing conies, and being 
armed and disguised, is repealed ; in lieu whereof is substituted 
transportation for seven years, or imprisonment for three years, 
with or without hard labour, at the discretion of the court. 

Deer Stealing. 

t Sect. 1 . By 9 (1) Geo. 1 . c. 22. " If any person or persons, 

" being armed with swords, fire-arms, or other offensive wea- 

" pons, 

(1) This act., which is generally known by the Or (4-) shall unlawfully and wilfully hunt, 
title of the Bl^ Act, creates a variety of of- wound, kill, or destroy any red or fallow deer, 
fences, of which the following is an abstract. Or (o) unlawfully rob any warren or place where 

(1) ** It any person or persons, being armed with conies or hares are usually kept. 
swtfrds, Jin^arms, or other cjfensivo weapons, and Or (6) shall unlawfully steal, take and carry 
having his or their faces blacked, or being otherwise away any fish out of any river or^ond. 
disguised, shall appear in any forest, chase, park, Or (7) if any person or persons (that is, net being 
paddock, or grounds inclosed with any wall, pale, armed or disguued, or whether so or not) shall unlaw- 
or other fence, wherein any deer iiave been or fully and wilfully hunt, wound, kill, des^y» or 

shall be us^ly kept steal any red or fallow deer fed or kept in any 

Or («) in any warren or plaeb where conies places in any of bis maje8ty*s forests or chases 

or shall be usually kept which arc or shall be inclosed with pales, rails, or 

Or (3) in any high road, open heath, common other fences; orin any park, paddock, or 
01 down. closed where deer have been or shall be usually kept" 

2 
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pona> and having his or their faces blacked^ or being otherwise 
disguised^ shall appear in any forest^ chase, park, paddock, or 
grounds inclosed with any wall, pale, or other fence, wherein 
any deer have been or shall be usually kept, or shall unlaw- 
fully and wilfully hunt, wound, kill, destroy, or steal any red or 
fallow deer; or if any person or persons (whether armed and 
disguised or not) shall unlawfully and wilfully hunt, wound, 
kill, destroy, or steal any red or fallow deer, fed or kept in any 
places in any of the king’s forests or chases which are or shall 
be inclosed with pales, rails, or other fences ; or in any park, 
paddock, or grounds inclosed, where deer have been or shall 
be usually kept ; or shall forcibly rescue any person, being law- 
fully in custody of any officer or other person, for any the said 
offences; or shall, by gift or promise of money, or other 
reward, procure any to join him or them in any such unlawful 
act : every person so offending, being thereof lawfully con- 
** victed (in any county in England), shall be guilty of felony 
without benefit of clergy ; but not to work corruption of 
** blood, nor forfeiture of lands or goods.” 


+ Sect.Q,. By 16 Geo. 3. c. 30. it is hecited, that the 
statutes now in force for the discovery and punishment of deer- 
stealers are numerous, and many of them ineffectual: and 

whereas the good purposes thereby intended might be better 

effected, if such of the said statutes as are found to be defective 
were repealed, and such good provisions as are therein contained, 
together with such further provisions as may be expedient, were 
Penalty on any reduced iuto oiie act;” and therefore enacted, That if any 
SuUrhun^&c. or persons shall course or hunt, or shall take in any 

any fallow deer, slip, noose, toyle. Or snarc, or shall kill, w ound, or destroy, or 

in any forest, ** shall shoot at, or Otherwise attempt to kill, wound, or destroy, 

or shall carry away, any red or fallow deer, in any forest, chase, 
purlieu, or ancient w'ulk, whether inclosed or not, or in any 
inclosed park, paddock, wood, or other inclosed ground, where 
deer are, have been, or shall be usually kept, without the con- 
sent of the owner, or without being otherwise duly authorised, 
" or shall be aiding, abetting, or a $sisting therein or thereunto, 
every person so offending, by coursing, hunting, shooting at, 
or otherwise attempting to kill, wound, or destroy, or by aiding 
therein, or thereunto, sliall forfeit, for every such offence, the 
suin of twenty pounds ; and every person so offending by 
** killing, wounding, or destroying, or by taking in any slip, 

, * noose. 


Or (8) shall unlawfully and maliciously break 
down the mound or head of any fish-pond whereby 
the dsh shall be lost and destroyed. 

Or (9) shall unlawfully kill, maim, or wound 
any cattle. 

Or (to) cut down or otherwise destroy any 
trees planted in any avenue, or growing in any 
garden, orchard, or plantaction, for ornantent, shef- 
ter, or profit. 

Or (Itj shall set fire to any house barn, or out- 
house, or to any hovel, cock, mow, or stack of 
corn, itmw, or wood* 

Or jtlfi) ifaati irtMbHy and tnaHciously shoot any 
person iii any dwolftog-hoase or other place. 

Or (tfi) Aall knowfogly send any letter without 


any name subscribed thereto, or signed with a fic- 
titious name, demanding money, venison, or other 
valuable thing. ‘ 

Or (14) shall forcibly rescue any person being 
lawfully in custody of any officer or other person 
for any ofi. the offences before-mentioned. 

Or (15) if any person or persons shall, by gift 
or promise of monky, or other reward, procure any 
of his majesty’s subjects to join him or them in 
any such unlawful act, every person so offending, 
being thereof lawfully convicted, shall be. ad- 
judged guilty df felony, and shall suffer death as 
in cases of felony without benefit of clergy.”— Seo 
postsu as to the repeal (by at. 4 Geo. 4. e. 54.) 
of so much as excludes benefit of clergy, p. 189. 
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*f nopae, toylei.or snare^ or by cariying away, or by aiding therein 
respectively, shall, for every deer so wounded, killed, d^troyed, 

'' taken or carried away, forfeit and pay the sum of thirty 
'' pounds j and if the offender in any of the cases aforesaid shall 
be a keeper of, or person in any manner entrusted with the 
custody or care of deer, in the forest, chase, purlieu, ancient 
walk, or inclosed park, paddock^ or wood, or other inclosed 
“ place, where, the offence shall be committed, every sucli of- 
fender shall forfeit and pay double the penalty herein-before 
appointed to be paid by other offenders; and if any person or 
persons, after having been convicted of any of the aforesaid 
offences, shalhoffend a second time against this act, by com- 
mitting any of the aforesaid offences, such second offence, 
whether it be the same as the first offence, or be any other of 
** the aforesaid offences, shall be deemed and adjudged to be 
felony, and the person guilty thereof, being lawfully convicted 
upon indictment, shall be transported to one of his majesty's 
'' plantations in America for the space of seven years.'* 

t Sect. S. By 16 Geo. 3. c. 30. s, 2. it is further enacted, 

That every person who hath been, or, before the commence- Persons con- 
“ ment of this act, shall be convicted under any statute now in 
** force, for unlawfully hunting, coursing, killing, taking, or carry- itiil liable tu 
ing away, any deer out of any forest, chase, purlieu, ancient penalties, &c. 
walk, park, paddock, wood, or inclosed ground, shall be sub- 
** ject and liable to the several pains' and penalties by such sta- 
tute provided, in like manner as if this act had not been made; 
and in case any such offender shall, after the commencement of 
this act, be guilty and convicted of any of the aforesaid of- 
fences against this act (the legal proof of such first or former 
conviction having been first made), every such person shall be 
** deemed and adjudged to have committed a second offence 
“ against this act, in like manner as if this act had been in force 
** at the time of such first conviction, and as if such conviction 
had been made under the provisions of this act.” 

t Sect. 4. By 16 Geo. 3. c. 30. s. 3. After reciting, '* To How justices 
the intent that the prosecution of persons w'ho shall offend a proceed, 
second time in manner aforesaid, may be carried on with as 
little expense and trouble as is possible,” it is further enacted, 

** That the justice before whom any person shall, after "the com- 
mencement of this act, be convicted for the first time of any of 
** the offences before described, shall transmit such conviction, 
under his hand and seal, to thc^ quarter-session which next 
after such conviction shall be holden for the county, riding, 
division,'city, town, or place, wherein such first offence shall be 
committed, there to be filed by the clerk of the peace, and to 
" be kept amongst the records of the peace ; and such convic- 
'' tion so filed, or a true copy thereof certified and subscribed by 
** such clerk of the peace, shall be sufficient evidence to prove 
** the conviction of such first offence as aforesaid.” 

t Sect. 5. By I 6 Geo. 3. c. 30. s. 4. it is further enacted. Justices may 
" That it shall be lawful for any one justice of .the peace, upon 
complaint made to him on oath by any credible person, that ° 

there 
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there is reason to suspect any person or persons of having in 
•• his, her, or their custody or possession, or in any dwelling- 
“ house, out-house, yard, garden, or place, any red or fallow deer, 
which shall have been unlawfully killed, or the head, skin, or 
other part thereof, or any slip, noose, toyle, snare, or other en- 
gine, for the unlawful taking of deer, by warrant under his 
** hand and seal, to cause such person and persons, and such 
** dwelling-house, out-house, garden, or place, to be searched ; 
and if any red or fallow deer suspected to have been unlaw- 
fully killed, or the head, skin, or other part thereof, or any slip, 
noose, toyle, snare, or other engine, suspected to be used for 
the unlawful taking or killing of deer, shall be found in his, 
her, or their custody or possession, or in such dwelling-house, 
out-house, garden, or place, to cause the same, and such per- 
** son or persons so having possession, or in whose dwelling- 
house, out-house, garden, or other place, the same shall be 
** found, to be brought before any justice of the peace having 
jurisdiction; and if such person or persons shall not produce 
before such justice the party of whom he, she, or they received 
** the same, or satisfy such justice that he, she, or they camelaw- 
** fully by such deer, or the head, skin, or other part thereof, or 
** had a lawful occasion for such slip, noose, toyle, snare, or other 
engine, or did not keep the same for any unlawful purpose, 
** then every such person shall forfeit any sum not exceeding 
** thirty pounds, nor less than ten pounds, at the discretion of 
** such justice." 

i* Sect* 6. By ^6 Geo. 3. c. 30. s. 5. it is further enacted, 
** That if any red or fallow deer, suspected to have been unlaw- 
** fully killed, or the head, skin, or other part of such deer shall, 
** on a search under a warrant from any justice of the peace, be 
** found in the possession or custody of any person or persons, 
** or in any dwelling-house, out-house, garden, or other place, or 
** shall be proved to have been in the possession, house, out- 
“ house, garden, or place, of any person or persons who may be 
''justly suspected to have come dishonestly or unlawfully by the 
same as aforesaid ; and such person or persons so in pos- 
session, or the owner or occupier of such dwelling-house, out- 
house, garden, or other place, shall not, under the provisions 
aforesaid, be liable to conviction ; then, and in every such case, 
" for the discovery of the party or parties who actually killed or 
" stole such deer, it shall and may be lawful to and for any jus- 
'' tice of the peace having jurisdiction, as the evidence given and 
the circumstances of the case shall require, to summon before 
** him, at his discretion, every person through whose hands such 
" deer, or the head, skin, or other part thereof so found, shall 
appear to have passed ; and if the person and persons from 
** whom such* deer, or the head, 8kin> or other part thereof, shall 
appear to have been first received, or who having had pos- 
" session thereof, shall not give proof, to the satisfaction of such 
" justice, that he, she, or they came lawfully by the same, such 
** person or persons shall, on every conviction, forfeit and pay any 
** sum TOt exceeding thirty pounds, nor less than ten pounds, at 
'' the discretion of such justice," 


t Sect. 
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t Sect 7. Bj 16 G«o. 3. c. 30. 8^6. it is funter smactsd) Suspected 

* That in case it shall appear, on the oath of a credible^witnessi persons, &c. 

* that any person or persons hath or have had in his, her, or their 

* possession, house> outhouse, garden, or place, any red or fat* 

' low deer, or the skin, head, or other part thereof, and shall be 

* reasonably suspected to have come dishonestly or unlawfully 
^ thereby, then, and in every such case, every such person, or 
' persons, and all other persons through whose hands the ^anie 

* shall appear to have passed tinder the like suspicion, shall and 
^ may be proceeded against in like manner and form, and on 
^ conviction shall be subject and liable to the same penalty or 

* penalties, as if such deer, or the head, skin, or other part 

* thereof, had been found in the possession, house, outhouse, 

* garden, or place, of such person or persons, upon a search 

* made under and by virtue of any such warrant as aforesaid.*’ 

t Sect 8. By 16 Geo. 3. c. SO. s. 7. it is further enacted, Penalty on 
‘ That in case any person or persons shall set, lay, or use, any 

* net, wire, slip, noose, toyle, or other engine, for the purpose of 

* taking or killing deer, within or upon any forest, chase, pur- 
‘ lieu, or ancient walk, or in the ring, or outer fence Or bank 
^ dividing the same from the adjoining lands ; or in any inclosed 
' park, paddock, wood, or ground, where deer are, have been, 

* or shall be usually kept, such person or persons, not being the 

* owner of such forest, chase, purlieu, ancient walk, park, pad- 
‘ dock, wood, or ground, or entrusted with the care of the deer 

* within the same, and shall be convicted of any of such offences, 

' every such offender shall forfeit and pay, for the first offence, 

' any sum not exceeding ten pounds, nor less than five pounds ; 

* and if afterwards convicted of any of the offences last men- 
tioned, shall, on every conviction after the first, forfeit and pay 

^ any sum not exceeding twenty pounds, nor less than ten 
' pounds ; which said respective forfeitures shall be set at the 
^ discretion of the justice or justices before whom the offender 
^ or offenders shall be convicted of such first or further offence.” 

t Sect.Q. By 16 Geo. 3. c. 30. s, 8. it is further enacted. Penalty on 
' That if any person or persons shall at any time wilfully pull pulling down 
‘ down or destroy, or cause to be wilfully pulled down, or de- P*®*®*^®* 

' stroyed, the pale or pales, or any part of the walls of any 
‘ forest, chase, purlieu, ancient walk, park, paddock, wood, or 
‘ other ground, where any red or fallow deer shall be then kept, 

' without the consent of the owner or person chiefly entrusted 
with the custody thereof, or being otherwise duly authorised, 
every person so offending shall be subject unto the forfeiture 
and penalty hereby inflicted for the first offence of killing of 
' any deer.” 

t Sect. 10. By l6 Geo, 3. c. 30. s. 9* it is further enacted. Penalty on 
That if any person or persons carrying any gun, or other fire- 
■ arms, or any sword, staff, or other offensive weapon, shall come ' 
into any forest, chase, purlieu, or ancient walk, or into any in- 
' closed park, paddock, wood, or into any other ground where 
deer are usually kept, be the same inclosed or not inclosed, with 
an intent unlawfully to shoot at, course, or hunt, or to take in 

any 
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any 'dip, noose, toyle, snare, or other engine, or to kill, wound* 
destroy, or take away any red or fallow deer, it shall be lawful 
** for every ranger or keeper, or person entrusted with the care of 
** such deer, to seize and take from such person and persons, in 
' ** and upon such forest, chase, purlieu, ancient walk, park, pad- 

** dock, wood, or other ground, to and for the use of the owner 
thereof respectively, all such guns, fire-arms, slips, nooses, 
" toyles, snares, or other engines, and all dogs there brought for 
" coursing deer, in the same and like manner as the game-keepers 
*• of manors are impowered by law, within their respective manors, 
** to seize and take dogs, nets, or other engines, in the custody of 
** persons not qualified by the laws to keep the same; and if any 
" such person or persons shall there unlawfully beat or wound any 
** ranger or keeper, or his or their servants or assistants, in the 
execution of his or their office or offices, or shall attempt to 
** rescue any person in the lawful custody of any such ranger, 
keeper, servant, or assistant, every person so offending shall be 
deemed and adjudged to be guilty of felony, and on being law- 
fully convicted on indictment, shall be transported to one of his 
" majesty’s plantations in America for the space of seven years.” 

How justices to f Sect, 11. By 16 Geo. 3. c. 30. s. 10. it is further enaoted, 
proceed on in- That complaint or information upon oath, of any one or 

offcuccfl. more credible witness or witnesses, beiore any one justice of 

the peace having jurisdiction of any offence committed against 
this act, it shall and may be lawful to and for such justice 
** (except in such cases only where the justice is specially directed 
previously to summon the party before him) to cause the per- 
son or persons, who shall be charged by such complaint or in- 
formation, to be apprehended by warrant under the hand and 
** seal of such justice, and to be brought before him at such time 
and place as shall be specified in and by such warrant, and there- 
upon such justice shall and may proceed to hear the matter of 
** such complaint or information, and to adjudge and determine 
** the same ; and in such case where it is provided by this act that 
the party complained of shall be hummoned to appear, if the 
party so summoned shall not appear according to such sum- 
" mons, then, upon due proof made of the service of such suin- 
mons, either personally, or by leaving the same at bis dwelling- 
house, lodgings, or other usual place of abode, it shall be law- 
ful for the justice, before whom the party was so summoned to 
'' appear, to apprehend such party by warrant, and to proceed as 
if no previous summons had been directed by this act.” 

Penalties. t Sect. 12. By l6Geo. 3. c. 30. s. 11. it is further enacted. 

That all the pecuniary penalties of this act shall be recoverable 
before one or more justice or justices of the peace for the 
“ county or other division in which the offence shall be commit- 
ted, on proof of the offence, by the^oatli of one or more credi- 
** ble witness or witnesses, or on confession of the offender; and 
one moiety of each penalty shall belong to the king’s majesty, 
his heirs and successors, and be paid, for his and their use, into 
** the hands of such person or persons as the said justice or jus- 
^^ 'tices shall direct, and the other moiety thereof shall belong and 
be paid to. the informer or informers prosecuting for the iaine ; 

and 
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' and in case of non-jpayment thereof, with the charges incident 
' to the conviction, immediately upon the conviction, ^e said 
' penalty or penalties, and the charges incident, shall be levied by 
^ distress and sale of the goods and chattels of every such offender, 

' by warrant under the hand and seal or hands and seals of the 
'justice or justices before whom such conviction shall be made; 

' and for want of sufficient distress, the offender or offenders, ex* 

' cept in such cases only where it is otherwise provided by* this 
act, shall be sent by the said justice oHustices to the common 
' gaol of the county or place where the offence shall be coinimitted 
’ for the space of one whole year, without bail or mainprize, un- 
' less the said penalty, and charges incident, shall be sooner 
' paid.” 


t Sect. 13. By l6 Geo. 3. c. 30. s. 12. And to the end, 

' That persons convicted of any of the offences for which pecu- 
niary penalties are inflicted by this act, may not, by flight or re- 
moval after conviction, evade imprisonment where such penal- 
ties shall not be paid on conviction, and sufficient distress can- 
not be found for raising such penalties it is further enacted. 

That it shall and may be lawful for the justice or justices of 
the peace, before whom any offender shall be convicted of 
having incurred any pecuniary penalty of this act, immediately 
after such conviction, to order him or her into custody, in case 
he or she shall not immediately pay the penalty due on such 
conviction, during such time, not exceeding three days, as such 
justice or justices shall think proper to allow for return of the 
warrant for raising the penalty by distress and sale as afore- 
said.” 

t Sect. 14. By l6 Geo. 3. c. 30. s. 13. It is provided, That Proviso, 
if it shall appear to the satisfaction of such justice or justices, 
eithef by the confession of the party convicted or otherwise, 
that such party hath not goods or chattels sufficient whereon to 
levy the penalty or penalties. so due, then, and in such case, the 
said justice or justices shall and may, without issuing any war- 
rant of distress, proceed to commit the party so convicted, as if 
a warrant of distress had been issued, and a m/la bona returned 
thereon.” 

t Sect. 15. By 16 Geo. 3. c. 30. s. 14. It is also provided. Regulations 
That if any person, committed for any first offence against this I"**®/® sccuii^ 
act, shall, before his commitment to prison, procure security to ” 
be given by two sufficient sureties, to the satisfaction of the 
justice or justices before whom he shall be so convicted, for 
payment of the penalty or penalties incurred, with the charges 
incident, within six days, inclusive of the day of conviction, 
then, and in such case, it shall be lawful for such justice or 
justices to accept such security, and upon non-payment thereof 
at the time to be stipulated for that purpose, to cause the party 
convicted, and his said sureties, to be apprehended by warrant 
under bis or their hand and seal, or hands and seals, and them 
to comfait to the common gaol of the county or place where the 
offence was committed, for such space of time as the patty con- 
vieted was subject and liable to have been imprisoned in case 

" no 
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** ii6 Buck seentity had been given, unkas the penalty or charges 
** aball be sooner paid.’^ 

+ Serf. l6. By 16 Geo. 3. c. 30. s. 15. it is further enacted. 
That it shall and may be lawful for any keeper or under-keeper 
of any forest, chase, purlieu, ancient walk, paddock, park, or 
other ground inclosed, where deer are, have been, or shall be 
usually kept, and their servants or assistants, to seize and ap- 
prehend, upon the spot, any person or persons whom they shall 
discover in the actual fact of hunting, coursing, killing, wound- 
ing,' shooting at, taking, destroying, or carrying away, any red or 
** fallow deer from any such forest, chase, purlieu, or ancient 
walk, whether inclosed or not, or in any inclosed park, paddock, 
** wood, or in any other inclosed ground, or attempting so to do, 
or in setting or laying any net, wire, slip, noose, toyle, snare, or 
other engine therein, for the taking, killing, or destroying of 
deer therein, and to carry such offender or offenders before 
some neighbouring justice of the peace having jurisdiction, to 
be dealt with according to law.” 

f Sect. 17. By l6Geo. 3. c. 30. s. 16. it is further enacted. 
That in case any offender for his first offence against this act 
shall, for want of a sufficient distress, be committed to gaol, and 
shall, whilst in gaol, obtain the consent in writing of the prose- 
cutor, and also of the owner, ranger, forester, keeper, or other 
** person chiefly entrusted with the care of the deer in the forest, 
chase, purlieu, ancient walk, park, paddock, or place, wherein 
the offence was committed, for his enlargement ; that then, and 
** in every such case, it shall and may be lawful to and for the 
justices of the peace having jurisdiction, at their general or 
quarter-sessions, to cause such oftender to be brought before 
them, and thereupon by their order to direct the keeper of such 
gaol to set such offender at liberty ; and the said keeper is 
** hereby directed to obey such order accordingly ; any thing 
herein-before contained to the contrary notwithstanding.” 

+ Sect. 18. And by 16 Geo. 3. c. 30. s. 17. for the better dis- 
covery of offenders against this act, it is further enacted, That 
any person who shall offend against this act, and shall make 
discovery of any other person or persons who hath or have of- 
fended against the same, so as he, hhe, or they, be duly con- 
victed of such offence according to this act ; then, and in such 
** case, such discoverer shall be discharged of all the forfeitures 
and penalties of this act, by Up, her, or them incurred previous 
to such discovery.” * 

f Sect. 19 . By l6Geo. 3. c. 30. s. 18. ^'And, in order to 
prevent tke quashing of convictions of offenders against this act 
for want of form,” it is further enacted, ** That ffie conviction 
and convictions of all and every offi^ders against this act shall 
^Vbe certified by the justice or justices of the peace before whom 
tlie same shall be made, to the next general quarter-sessions of 
** the peace, to bo filed amongst the records of the said sessions ; 

which said conviction shall be good and effectual in law to all 
** intetits and purposes, and shall not be quashed, set aside, or 

adjudged 



a^ttdged void or in&ufficiontt for want of ony form or words 
" whatsoever ” 

t Sect. 20. By l6 Geo. 3. c. SO. s. 19* it is jhirther*enacted, Certiomnal. 

** That no certiorari shall be allowed to remove any conviction lowed, &c. 

** made, or other proceedings, of, for, or concerning any matter 
** or thing in this act, unless the party or parties convicted shall, 
before the allowance of such certiorari^ become bound, to the ^ 

** person or persons prosecuting, in the sum of one hutidred 
pounds, with sufficient sureties as the justice or justipes of the 
" peace before whom the offender was convicted, with^ndition 
to pay unto the said prosecutors, within thirty days after such ’ 
conviction confirmed, on a procedendo granted, their full costs 
and damages, to be ascertained upon their oaths ; and shall 
become also bound to the justice or justices of the peace before 
whom such conviction was made, with such sufficient sureties 
as such justice or justices shall approve of, in the penalty of 
sixty pounds for each offence, with condition to prosecute such 
writ of certiorari yiiik effect, and to pay such justice or justices 
the forfeitures due by such conviction, to be distributed as by 
'' this act is directed, or to render the person or persons convicted 
to such justice or justices, within thirty days next after such 
conviction shall be confirmed, or a procedendo granted ; and 
that, in default thereof, it shall be lawful to proceed to the levy- ^ 

** ing of the penalty mentioned in such conviction, in such manner 
" as if no such certiorari had been awarded/^ 

t Sect. 21. By l6 Geo. 3, c. 30. s. 20. it is ^further enacted, Confirmation 
That after the confirmation of any conviction or convictions convictions, 
upon this act, by any of the superior courts at fVestminster, and 
delivering the rule to the said justice or justices, whereby such 
conviction or convictions hath or have been so confirmed, it shall 
** and may be lawful for such justice or justices to proceed against 
** the party or parties convicted, in the same manner as if opro^ 

** cedendo had been granted.” 

t ‘W. 22. By 16 Geo. 3. c. 30. s. 21. it is provided, "That Appeal. 

" if any person or persons shall think him, her, or themselves 
" aggrieved by the judgment or determination of any justice or 
" justices of the peace, upon conviction of or for any of the of- 
" fences in this act, and shall not have sought his remedy by reT 
" moving the matter by certiorari as aforesaid, such person or ’’ 

" persons may appeal from the judgment of the said justice or 
"justices to the general or quarter-sessions of the peace, to be 
" held for the said county, divisii^, or place, where such person 
" or persons was or were convicted, next after the expiration of 
" twenty days from the time of such conviction ; but the person 
" or persons so appealing shall, and he, she, and they^^re hereby 
" required and directed to give at least six days notice in writing 
to the prosecutor or prosecutors of such person or persons as 
shall so appeal, of such his, her, or their mtention of bringing 
and prosecuting such appeal, aqd of the matter thereof, and 
shall enter into recognizance ^fore some justice or justices of 
the peace for the county, division, or place, wherein the con- 
viction or judgment was made or given, with two sufficient 

" sureties. 
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89)reli6S, to be approved by the said justice or ju8tices> oo con* 
viction, to appear and try such appeal at the general or quarter- 
session which shall be held in and for the county, division, or 
place, wherein such conviction or judgment was made or given, 

'' next and immediately after the expiration of ten days from the 
time of such conviction, and to abide by the order or determi- 
nation of such Court, and for payment of such costs and charges 

* as shall be awarded at the said Court, and every such appeal 
^ and appeals shall, by the Court at the said general or quarter- 

* sessidnsj to which such appeal or appeals is or are made, be 
' then examined, and the facts and circumstances of the case 

* fully inquired into, and the matter then finally heard and deter* 

* mined ; and in case such judgment, determination, or convic- 
^ tion, as aforesaid, shall be then and there affirmed, the party ap* 

' pealing shall pay unto the prosecutor or prosecutors, his, her, 

‘ or their full costs, to be ascertained by order of the said Court 
' of general or quarter-sessions ” 

t Sect. 23. By 16 Geo. 3. c. 30. s. 22. It is also provided, 

* That in case any person or persons, thinking him, her, or them- 
' selves aggrieved as aforesaid, shall have paid the penalty inflicted 
' by this act for the offence of which he, she, or they shall have 
’ been convicted, or shall be then imprisoned ; every such person 

' or persons having so paid, or being so imprisoned, may appeal 
to such judgment, order, determination, or conviction as afore- 
said, on entering into recognizance, by himself, herself, or them- 
selves only, and without any surety or sureties, conditioned as 
before mentioned, the said penalty remaining in the hands of l|| 

such justice or justices, or such person or persons continuing 
' in prison in the mean time, and until the merits of the said ap- 
peal shall be heard and finally determined.’* 

Proceedings not t l6 Geo. 3. c. 30. s. 23. It is also provided, 

to be quashed, That uo such conviction made, or judgment given as aforesaid, 
shall be set aside by the said Court or general or quarter-sessions, 

” for want of form, oir for want of stating, or through the mis- 
** stating of any facts, circumstances, or matter whatsoever, in case 
** the facts alleged in the said conviction, or on which the same 
** shall be grounded, shall be proved to the satisfaction of the said 
** Court ; but such appeal and appeals shall be decided on the 
" merits of the case only; nor shall such conviction or judgment 
be removed or removeable by certiorari, or any other writ or 
" process whatsoever, into any of his majesty’s courts of record 
at Weslminster; any law or » statute to the contrary notwith- 
standing.” 

General issue. f By l6 Geo. 3. c. SO. s. 24. It is provided and en- 

acted, ’l^at if any person or persons shall be sued or prosecuted 
** for any matter or thing which he or they shall do in pursuance 
of this act, it shall and may be lawful to and for the person or 
^ ** persons so sued or prosecuted to plead the general issue, and 

give the special matter in evidence ; and if a verdict shall pass 
for the defendant, or the plaintiff shall become nonsuit, or suffer 
TieUe costs. discontinuance, or if upon a demurrer judgment shall be given 

against the. plaintiff, the defendant shdl have and recover his 

“ treble 
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** treble costs, and have the like remedy for the same aa ony de* 
fendant hath in any other case by law/' 

* 

t Sect. 26. By 16 Geo. 3. c. 30. s. 25. it is further enacted, Proiecutions 
That every prosecution for any offence against this act shall be 
commenced within twelve calendar months, but not after, .from 
the time of the offence committed ; and that such persons as 
** shall be prosecuted under this act for any of the offences afore- 
** said, shall not be liable to prosecution for the same ofiences 
under any other act of parliament, or in any court of attachment, 

“ swainmote, eyre, or any forest court,” ^ 

t Sect. 27* By l6Geo. 3. c. 30. s. 26. it is further enacted. Limitation of 
That all actions, writs, and prosecutions, to be commenced actions. 

** against any person or persons for any thing to be done under or 
“ in pursuance of this act, shall be laid and tried in the county or 
“ place where the fact was committed, and shall be commenced 
within six calendar months after the fact committed, and not 
“ otherwise.” 

t Sect. 28. By 16 Geo. 3. c. 30. s. 28. it is provided, a’nd 
farther enacted, ** That nothing contained in this act shall extend 
'' to that part of Great Britain called Scotland.** 

Though the act mentions only red or fallow deer, yet the cross 
breeds, such as what is called a bastard menald, bred from a 
menald buck and fallow doe, are within the act. (2 £. P. C. 609* 

Heath’s case, Sarum, March, 1801.) 

It has also been held that so much of the clause of 9 Geo. 1 . 
as relates to the unlawful hunting, wounding, killing, destroying, 
or stealing any red or fallow deer, in any forest, chase, or in- 
closed places wliere deer have been or shall be usually kept, (not 
being armed and disguised,) was holden by all the judges to be 
repealed by st. 16 Geo. 3. c. 30. which punishes the first offence C.C. L. 1.306. 
with pecuniary forfeiture. (Rex v. Davis, Mich. 1783.) Conso- 
nant to the above construction, it has been decided that no in- 
dictment lay for deer stealing in the first instance, although it be 
laid that the deer was reclaimed. (Heath's case, supra.) 

But since this detennination the law has been altered, and 
the first offence of deer stealing again made a felony ; for, by 
St. 42 Geo. 3. c. 107. entitled An act more effectually to pre- 
vent the stealing of deer,” reciting that '' whereas it is expe- 
dient to make some further provision for preventing the steal- 
ing of deer and the punishment of deer stealers,” it is enacted, 

** That, from and after the passing of this act, if any person or 
** persons shall wilfully course or hunt, or take in any slip, noose, 
toil, or snare, or kill, wound, or destroy, or shoot^at or other- 
" wise attempt to kill, wound, or destroy, or shall carry away any 
red or fallow deer, kept or being in the inclosed part of any 
forest, chase, purlieu, or ancient walk, or any inclosed park, 
paddock, wood, or other inclosed ground wherein deer are, 

** nave been, or shall be usually kept, without the consent of the 
** owner of such deer, or without being otherwise duly autho- 
rixed, or shall knowingly be aiding, abetting, or assisting 
" therein or thereunto, every person so wilfully offending as 

aforesaid. 
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^ tforetaid^ in any of the cases above mentioned^ shall be deemed 
** and taken to be guilty of felony, and being lawfully convicted 
thereof upon indictment, shall be adjudged to be transported 
for the term of seven years.” 

By s. ** If the same offence be committed in the unindosed 
part of any forest, chase, &c. every person so offending shall, 
for every such act, and for every deer so taken or killed, 
** wounded, destroyed, or shot at or carried away, in or from any 
** unindosed part of any forest, &c. shall forfeit and pay the sum 
of fifty pounds.” If a keeper is guilty of these offences the 
penalty is double ; and all the provisions of 16 Geo. 3, for the 
recovery of penalties, &c. are extended to this act. 

By the 4 Geo. 4. c.54. reciting the 9 Geo. 1. c. 2^. by s. 4. 
enacts, That so much of the recited act of 9 Geo. 1. as ex- 
** eludes clergy in the recited cases, &c. (being armed and dis* 
'' guised, and appearing in any inclosed place where deer have 
been usually kept, or killing, &c. of any red or fallow deer) 
shall be repealed,” and then enacts, that the persons con- 
victed of the offences recited, or procuring, counselling, aiding, 
or abetting the commission thereof, shall be liable, at the dis- 
cretion of the court, to be transported beyond the seas for the 
" term of seven years, or to be imprisoned only, or to be im- 
prisoned and kept to hard labour in the common gaol or house 
of correction, for any term not exceeding three years.” 

The law then appears thus to stand at present. The 16 Geo. 
3. repealed that part of the clause of 9 Geo. I . w'hich made 
killing deer in inclosed ground, not being disguised, a felony, 
and reduced the first offence to a misdemeanor. It was again 
made felony by 42 Geo. 3. subject to seven years transportation ; 
and lastly, by 4 Geo. 4. c. 54. hunting and killing deer, though 
disguised and armed, is punishable now by transportation or 
imprisonment, 8cc. But there is this incongruity existing between 
these statutes, that for killing deer in an inclosed part of any 
place, by persons armed and being disguised, it is discretionary 
in the court to sentence them to a less punishment than seven 
years transportation ; but for the minor offence of committing 
the same act, without being disguised, the judgment (by 42 Geo. 
3. c. 187«) is absolute for seven years tra^isportation. 

Fish. 

+ Sect. 1. By 5 Eliz. c. 21. s. 2. ** Whoever shall break, cut 
down, cut out, or destroy any head or dam of any ponds, 
pools, moats, stagnes, stews, or several pits wherein fish are or 
shall happen to be put in or stored withal by the owners or 
possessors thereof ; or do or shall wrongfully fish in any of 
the sak) several ponds, pools, moats, stews or pits, to the intent 
to destroy, kill, take, or steal away any of the same fish, against 
the will of the owners, shall suffer three months imprisonment, 
find securily for his good behaviour for seven years, and make 
compensation to the party grieved.” 

•f/Spc#*2. ]B^ 4 and 5 Will. 3. c*23. 8.5. No person, ex- 
cept the owner or occupier of a finery, shall have or keep any^ 

** net. 
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net, aQgle> leap, piche, or other engii^ for the taking of fish^ " 

** other than the makers and sellers thereof for their better con- 
** veniency in the sale of the same, and other than the o^ner and 
** occupier of any river or fishery for the time being ; — and the 
owner of any river or fishery, or. his appointee, may seize, 

** detain, and keep to his bwii use, all such nets, or other engines 
which he shall find used or laid, or in the custody of any per- 
" son whatsoever, fishing in any river or fisheiy whatso^ever, 
without the consent of the owner or occupier : — and any per- 
son being authorized by warrant under the hand and seal of a 
"justice for the ccrtrnty or place, may search in the day-time the 
" houses of persons prohibited to keep the same, who shall be 
" suspected of having the same, and the same and every or any 
" of them to seize, detain and keep to his or their oWn use, or 
" otherwise to cut in pieces or destroy, as things by this act pro- 
" hibited to be kept by persons of their degree. — But this shall 
" not extend to fishermen, 8cc. authorized to fish in navigable 
" rivers or waters with lawful nets, &c.” 

t Sect. 3. By 22 and 23 Car. 2. c. 25. s. 7. it is also enacted) 

" That whoever shall use any casting net, or other net .whatso^ 

" ever, or any angle, hair noose, trail or spear, or shall lay any 
" wears, pots, nets, fish-hooks, or other engines, or shall take 
" any fish by any means or device whatsoever, in any river, stew, 
pond, mote, or other several waters or rivers, or shall be aiding 
" or assisting thereunto, without the consent of the owner, on 
" conviction by confession, or the oath of one credible witness, 

" within a month, before one justice, shall render compensation, 

" not exceeding treble damages, and over and above, pay down 
immediately any sum not exceeding ten shillings, to the use of 
the poor, and on default by distress, shall be imprisoned, not 
exceeding one mouth, in the house of correction, unless the 
offender shall enter into a bond to the party injured, with one 
" surety not exceeding teh pounds, never to offend in like man- 
ner, — Justices may seize the nets, &c. but the party may appeal 
to the quarter-sessions, which shall be final, unless title to any 

‘‘ land, royalty, or fishery, is concerned therein.*' 

• 

t Sect. 4. By 9 Geo. 1 . c. 22. " Whoever being armed with 
" swords, fire-arms, or other offensive weapons, and having his 
" or their faces blacked, or being otherwise disguised, shall uu- 
" lawfully steal or take any fish out of any river or pond, or shall 
“ forcibly rescue any person in lawful custody for the same, of 
" shall by gift or promise of money or other reward, procure any 
of the king's su^ects to join him or them in any such unlaw- 
ful act, shall sufler death without clergy.” (I) 

t Sect. 5. By 5 Geo. 3. c. 14. it is recited, " That the 
several laws in being for the preservation of the fish in rivers,*^ 
ponds, pools, moats, stews, and other waters, are by experience 
found to be ineflectual to deter divers loose, idle, and disorderly 
persons from stealing, taking away, or destroying, the fish therein 

bred 

(1) This is one of the offences to which clergy tation, or three years imprisonment and hard la- 
is restored by 4 Geo, 4. and seven years transpor- boar, in the discretion of the court, substttat^.. . 
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Penonscoii- bred and preserved;’’ and therefore enacted^ "That in case 
Ticted of steal- any person or persons shall enter into any park or paddock 
log fish, fenced in and inclosed, or into any garden, orchard, oi^yard, 

are toUtrans- " adjoining or belonging to any dwelling-house, in or through 

ported for « which park or paddock, garden, orchard or yard, any river or 

•cfen years. u stream of water shall run or be, or wherein shall be any river, 

stream, pond, pool, moat, stew, or .other water, and by any 
ways, means, or device whatsoever, shall steal,’ take, kill, or 
* destroy, any fish bred, kept, or preserved, in any such river or 
^ stream^ pond, pool, moat, stew, or other water aforesaid, with- 
out the consent of the owner or owners thereof ; or shall be 
aiding or assisting in the stealing, taking, killing, or destroying 
any such fish as aforesaid ; or shall receive or buy any such 

fish, knowing the same to be so stolen or taken as aforesaid ; 

' and being thereof indicted within six calendar months next after 
such offence or offences shall have been committed, before any 
"judge or justices of gaol-delivery for the county wherein such 
" park or paddock, garden, orchard, or yard, shall be, and shall 
" on such indictment be, by verdict, or his or their own con- 
" fession or confessions, convicted of any such offence or offences 
" as aforesaid ; the person or persons so convicted shall be trans- 
" ported for seven years.” 

t Sect, 6. By 5 Geo. 3. c. 14. s. 2. it is recited, " That for 
Any offender the more easy and speedy apprehending and convicting of such 
convictihghjs person or persons as shall be guilty of any of the offences before- 
britled IT* mentioned,” and further enacted, " That in case any person or 
pardon, persons shall at any time commit or be guilty of any such 

" offence or offences as are herein-before mentioned, and shall 
" surrender himself to anyone of his majesty’s justices of the peace 
" in and for the county where such offence or offences shall have 
" been committed ; or being apprehended and taken, or in cus- 
" tody for such offence or offences, or on any other account, and 
" shall voluntarily make a full confession thereof, and a true dis- 
" covery, upon oath, of the person or persons who was or wer 9 
" his accomplice or accomplices in any of the said offences, so 
" as such accomplice or accomplices may be apprehended and 
" taken, and shall, on the trial ol such accomplice or accom- 
" plices, give such evidence of such offence or offences, as shall 
" be sufficient to convict such accomplice or accomplices there- 
" of; such person making such confession and discovery, and 
" giving such evidence as aforesaid, shall, by virtue of this act, 

" be pardoned, acquitted, and discharged of and from the offence 
" or offences so by him confessed as aforesaid,” 


Persons coiu* f Sect, 7. By 5 Geo, 3. c. 14, s, 3, it is further enacted, 

person or persons shall take, kill, or destroy, 
&c, ** or attempt to take, kill, or destroy, any fish, in any river or 

" stream, pond, pool, or other water ^(not being in any park or 
" paddock, or in any garden, orchard^ or yard, adjoining or be- 
I " longing to any dwelling-house, but shall be in any other in- 

" closed ^ound which shall be private property), every such per- 
" son, being lawfully convicted thereof by the oath of one or 
forfeit to the ** credible witness or witnesses, shall forfeit and pay, for 

owne^of the " ievery such offence, the sum of five pounds, to the owner or 

fhterjr/dl, «« OYffietS 
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” owners of the fishery of such river or stream of water, or of 
'^su£h pond, pool, moat, or other water: And it shall |nd may 
** be lawful to and for any one or more of his majesty’s justices 
of the peace of the county, division, riding, or place, where 
such last-mentioned offence or offences shall be committed, 
* upon complaint made to him or them upon oath, against any 
** person or persons, for any such last-mentioned offence or off 
** fences, to issue his or their w^arrant or warrants to bring* the 
'' person or persons so complained of before him or them; and 
if the person or persons so complained of shall be convicted of 
any of the said offences last-mentioned, before such justice or 
** justices, or any other of his majesty’s justices, of the same 
county, division, riding, or place aforesaid, by thc oath or oaths 
of one or more credible witness or witness 3S, which oath such 
justice or justices are hereby authorized to administer, or by 
** his or their own confession; then, and in such case, the party 
** so convicted shall, immediately after such conviction, pay the 
** said penalty of five pounds, hereby before imposed for the of- 
fence or offences aforesaid, to such justice or justices before 
'' whom he shall be so convicted, for the use of such person or 
‘‘ persons as the same is hereby appointed to be forfeited and 
" paid unto; and, in default thereof, shall be committed by such 
justice or justices to the house of correction, for any time not 
** exceeding six months, unless the money forfeited shall be 
sooner paid.” 

t Sect. By 5 Geo. 3. c. 14. s. 4. it is provided, " That it 
" shall and may be lawful to and for such owner or owners of 
< ** the fishery of such river or stream of water, or of such pond, 

pool, or other water, wherein any such offence or offences last- 
** mentioned shall be committed as aforesaid, to sue and prose- 
cute for, and recover the said sum of five pounds, by action of 
debt, bill, plaint, or information, in any of his majesty’s courts 
‘‘ of record at Westminster; and in such action or suit, no 
“ essoign, wager of law, or more than one imparlance, shall be 
allowed; provided that such action or suit be brought, or 
'' commenced, within six calendar months next after such offence 
" or offences shall have been committed.” 

t Sect. 9* By 5 Geo. 3. c. 14. s. 5. it is also provided, "That 
" nothing in this act shall extend, or be construed to extend, to 
" subject or make liable any person or persons to the penalties 
" of this act, who shall fish, take, or kill, and carry away, any 
fish, in any river or stream of water, pond, pool, or other 
" water, wherein such person or persons shall have a just right 
" or claim to take, kill, or cany away, any such fish.” 

An indictment against John H. on this statute, charged him . 
with unlawfully entering a garden of A.T. adjoining and belong- 
ing to her dwelling-house, in which was a certain pond, us^ 
for keeping fish, and, without A.T.’s consent, with a certain net> 
stealing and taking out of the said pond a certain quantity of live 
gold and silver fish, of the goods and chattek of the said A. T., 
against the form of the statute, &c.: on evidence, it appeared,- 
that the pond adjoined the house, and was about twenty yards 
VOL. I. o in 
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ill lefigth and ten in breadth: it was objected, that fish in an npeh 
pond were /era natune, unreclaimed, and not the property, of 
any particular person, as they were laid to be in the indictment’. 
In answer to which, a distinction was taken on the part of the 
Crown, that this was not an indictment for a felony, but only for 
a luisdenieanor on the statute, though the punishment directed 
was^ transportation. In Easter Term, 1781, all the judges held 
the indictment good, the case being fully brought within the si. 
of 5 Geo. 3. without the allegation that the fish were the goods 
and chattels of any person; and therefore that part of the indict- 
ment Was surplusage. But if the indictment had been at com- 
mon law, for felony, it was the opinion of some that it should 
have described what sort of a pond it was, that it might appear 
on the face of the indictment, that taking fish out of such a poiij 
was felony. It is observed by Mr. East, that the statute uses 
the word ** steal,” which seems to imjily that the legislature 
meant to make the off'ence a larceny — if so, the indictment would 
not have been good without laying the fish to be the 2 )roperty of 
some person. (See E. P. C. 612.) 

+ Sect. 10. It hath been determined that a person who fishes 
in a fishery belonging to another, but to whicli he has a claim, 
for the purpose of giving occasion to an action in order to try 
the right, is not liable to a penalty under the statute above re- 
cited. 


Oysters. 

By statute 31 Geo. 3. c. 51. it is enacted, That if any per- 
** son or persons shall, at any time from and after Ist of August, 
** 1791, with or by means of any net, Irani, dredge, or other in- 
strument or engine whatsoever, take or catch any oysters or 
" oyster brood, within the limits of any oyster fishery of this 
" kingdom, or shall dredge for oysters or oyster brood, or use 
any oyster dredge, or otlier net, instruinent, or engine whatso-: 
“ ever, within the limits of any such fishery, for the purpose of 
taking or catching oysters or oyster brood, although no oysters 
or oyster brood shall be actually taken; or shall with any net, 
instrument, or engine, drag upon the ground or soil of any 
such fishery ; all and every such person and persons (other than 
and except such persons as shall be the owners, lessees, or oc- 
cupiers of such fishery, or shall, be otherwise lawfully enti- 
tied to taker or catch oysters therein) shall be deemed and 
taken to be guilty of an offence and misdemeanor, and shall 
and may be prosecuted for the same by indictment at the as- 
“ sizes, or general quarter-sessions of the peace, to be holdcu in 
and for the county, riding, or division in which such fishery 
** shall lie;^ and the justices in sessions are hereby authorized 
** and ti^uired to hear and determine '"all and every such offence 
" and offences; and such person or persons being lawfully con- 
victed by verdict, or by his or their own confession, shall and 
" may be punished for any of the said offences by fine and im- 
prisonment, or either of them, as the court before whom such 
** person or persons shall be so convicted shall think prober, 
sdch fine not to exceed twenty pounds, or be les^ than 

“ forty 
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** forty flhiUiogai tad such imprisoaoient not to be for more diaii 

three monthg, or less than one month.” 

By 48 Geo. 3. c. 144. intituled, An act for the more effectual 
j)rotection of oyster fisheries and the brood of oysters, in 
England; reciting, '' that the provisions of the statute 31 Geo. 3. 
c. 51. have been found inadequate to the protection of the oyster 
fisheries of this kingdom; and that doubts have arisen, since the 
passing of the said act, whether the taking oysters or oyster 
brood from any oyster bed or laying, or from any oyster fishery, 
can, under any circumstances, be deemed felony, and punishable 
as such; and that it is therefore expedient and necessary that 
more effectual provision should be made for the protection of the 
oyster fisheries, and for^moving such doubts as aforesaid;” and 
tlien declares and enacts, "that every person who shall at any time, 

" after the 1 st of August, 1806, knowingly and wilfully steal, take, 

" and carry away any oysters or oyster brood, from any oyster bed, 

" or oyster laying, or oyster fishing, being the property of any per- 

son or persons, or body or bodies politic or corporate, and suf- 
" ficicntly marked out as such, shall be deemed guilty of felony, 

" and shall and may be transported for any term not exceeding 
" seven years, or be imprisoned and kept to hard labour in any 
" common gaol or house of correction, or penitentiary house, or 
" imprisoned only, for any term not exceeding three years, as the 
" court, before whom any such person shall be convicted, may 
" adjudge.” 

By the last of these statutes the actual taking of oysters is a 
felony, and by the 31 Geo’. 3. the attempt to take them, thongh 
none be actually taken, is a misdemeanor. 

Ill order also to obviate the difficulty of laying a venue, when 
it is uncertain in what j^arish the oyster-lay is situated, and when 
it is oil the borders of a county, it is enacted, by s. 3. " that it shall 
" be sufficient in any individual under this or the former act, 31 
", Geo. 3. to describe, either by name or otherwise, the bed, laying 
" or fishery in which the oflence shall have been committed, with- 
" out stating the same to be in aqy particular parish ;” and when it 
is on the border of a county it may be stated to be in the county 
where the indictment is found, it being either in that county, or 
the adjoining county. 

Things of no intrinsic Value at Common Law, Ckoses in Action, &e. 

Larceny at common law could not be committed of goods 
which had not some wortli in themselves, and did not derive their 
value from relationship to some other ; thus, bonds, bills, notes, 
and securities for money, perse were of no value, and not the sub- 
jects of larceny. To remedy this inconvenience, 

t Sect. 1. By 2 Geo. 2. c. 25. s. 3. it is enacted, " That if any To steal orders, 
" person .or persons shall steal or take by robbery any exchequer 
" orders or tallies, or other orders, intitling any other person or 
" persons to any annuity or share in any parliamentary fnnd, or 
" any exchequer bills, bank notes, South^Sea bonds, East India 
" bonds, dividend warrants of the bank, SoutbrSea company,. 

" Eetet India company, or any other company, society, or corpo- 
« 0 2 " ration. 
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** ration, bills of exchange, navy bills or debentures, goldsmiths* 
** notes for payment of money, or other bonds or warrants, bills, 
** or promissory notes for the payment of any money, being the 
“ property of any other person or persons, or of any corporation, 
** notwithstanding any of the said particulars are termed in law a 
chose in action^ it shall be deemed and construed to be felony, 
** of the same nature and in the same degree, and with or without 
** the benefit of clergy, in the same manner as it would have been, 
'' if the offender had stolen, or taken by robbery, any other goods 
** of like valu^ with the money due on such orders, tallies, bills, 
bonds, warrants, debentures, or notes, or secured thereby, 
** and remaining unsatisfied ; and such ofiender shall suffer such 
punishment as he or she should or might have done, if he or 
** she had stolen other goods of the like value wnth the monies due 
on such orders, tallies, bonds, bills, warrants, debentures, or 
** notes respectively, or secured thereby, and remaining unsatis- 
** fied ; any law to the contrary thereof in any wise used not with- 
** standing/* 

Not to extend to \ Sect,%. By S Geo. 2. c. 25. s. 4. it is provided,^* That no- 

Scotland. thing in this act contained shall extend or be construed to extend 

** to that part of Great Britain called Scotland.* 

Not to corrupt f Sect, By 2 Geo. 2. c. 25. s. 5. it is further provided, 

blood. That no attainder for any offence hereby made felony, shall 

make or w'ork any corruption of blood, loss of dower, or 
disherison of heirs.” 


Hassell’s case, Sect, 4. It has been ruled upon debate, that although the 

Cases C.L. 5. statute use the plural number, as exchequer orders, tallies, ex- 
‘‘ chequer bills, bank notes. South Sea bonds. Bast India bonds, 
** dividend warrants, &c.” yet a person iij^ay be guilty of stealing 
only one of the several articles it enumerates, as one bank note, 
&c.; for although the words are plural, yet the statute says, 
** whoever shall feloniously steal ^///^ exchequer orders, tallies, &c. 
** notwithstanding any of those particulars may be termed in law 
" a chose in action which plainly shews that it was the intention 
of the legislature to make the stealing of one chose in action felony ; 
and it would be absurd to say, that the legislature intended to 
make it felony to steal two exchequer orders, bank notes, &c. of 
five pounds each, and yet that it should not be felony to steal 
one of ten thousand pounds. 

At a conference of the judges in East. T. 1791> Nares, J. 
mentioned that a person had been convicted before him for steal- 
ing privately from the person, a note of the Bristol bank, signed by 
one of the partners and payable to the prosecutor or order, but 
which was not endorsed, all the judges held this a capital felony 
under the stat. 2 Geo. 2. c. 25. and tjiat the fact of its not being 
endorsed was immaterial. 2 E. P. C. 598. 


Maria Theresa Phipoe was indicted on the stat. of 2 Geo. 2. 
c. 25. for robbing John Courtois in a dwelling-house, of a promis- 
sory note value 2,000/. signed by J. Courtois, against the statute. 
lo fact, the prisoner inveigled the prosecutor into a house and then 

produced 
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produced the atamp^ upon which she compelled the prosecutor 
to make the note in question under menaces of death. 

There was a diversity of opinions among the judges in this case. 

Nine held that this was not an offence within the statute. — 

Lord Kenyon and some others thought' that the statute was 
meant to protect existing securities^ of value in the hands of the 
holders, whereas this note was of no value in the hands^ of 
Courtois, who was the maker himself. Another diversity of 
opinion was as to whether Courtois ever himself had any posses- 
sion of the note ; some thought he had a momentary possession 
sufficient to make the taking of it from him a larceny ; others 
thought that the whole was one continued act^ and that the note 
was created and procured by duress and not by stealing. 

It is also upon this principle, of being of no value, that things 
of a base nature are not the subject of larceny, though reclaimed; 
for, the wild animal when reclaimed, or dead, must be fit for the 
food of man. Thus ferrets, though reclaimed, and being a useful 
animal in the destruction of vermin, is not the subject of larceny, 
a.s was determined in the case of one Searing convicted at the 
Hereford Lent Assizes in 1818, the judges having, upon the case 
reserved, held the conviction wrong. 

The legislature have made exceptions with respect to hawks 
and dogs — To hawks, by 37 Ed. 3. c. IQ. and to dogs, by 10 Geo. 

3. c. 18. the stealing of which is punishable by summary convic- 
tion before two justices. It seems to be admitted that a swarm 
of bees may be the subject of larceny. Tibbs v. Smith, T. Ray- 
mond, 33. 

Chattels under 'peculiar Sanctions. 

The legislature, in many cases, has considered the crime of 
larceny to be aggravated by concomitant circumstances ; thus, 
chattels in a house, shop, warehouse, ship, &c. it has considered 
to be under peculiar protection rationehei, and has guarded them 
by peculiar sanctions, which, for the most part, is by ousting the 
ofiender of his clergy. There, are also some peculiar chattels to 
which it has extended its special protection, as — 

1st. Horses — 2d. Sheep and other cattle — 3d. Letters — 4th. 

Naval and Military Stores. 

1 st. — Horses. 

t Sect. 1. By 1 Edw. 6. c. 12. s. 10. No person or persons 
“ that shall be in due form of law attainted or convicted for felo- 
** nious stealing of horses, geldings, or mares, shall be admitted to 
** have or enjoy the privilege or benefit of his clergy.” 

t Sect. 2. But it was doubted whether the legislature in- Dyer, 99. 
tended by this statute to deprive those of clergy who stole only n” C^5 
one horse, mare, or gelding, and therefore by 2 and 3 of JEdw. 6. **** ' 
c. 33. All and singular person and persons feloniously taking or 

stealing any horse, gelding, or mare, shall be put from clergy, 

** in like manner and form as though he or they had been indicted 

"or 
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or appealed for felonious stealing of two horses^ two geldings^ 
or two mares of any other« and thereupon found guilty." 

t Sect, 3. By 31 Eliz. c. 12. s. 5. it is enacted, ** That not only 
** all accessaries before such felony done, but also all accessaries 
** after such felony, shall be deprived and put from all benefit of 
their clergy, as the principal by statute heretofore made, is, or 
ought to be." 

+ Sect, 4. It was agreed by all the judges, at a conference in 
Easter Term, in the second of Queen Anne, that this statute 
extends only to such persons as were, in judgment of law, acces- 
saries at the time the act was made, namely, accessaries at com- 
mon law ; not to such as are made accessaries by subsequent 
statutes : and therefore a person knowingly receiving a stolen 
horse, is not ousted of his clergy by this statute ; but he is pu- 
nishable as a receiver of stolen goods by 3 and 4 Will, and 
Mary, c. 9. 

2d. — Sheep and other Cattle, ^ 

+ Sect, 1. By 14 Geo. 2. c. 6. " If any person or persons shall, 
** at any time, feloniously drive away, or in any other manner fe- 
loniously steal one or more sheep, or other cattle, of any other 
person or persons whatsoever, or shall wilfully kill one or more 
sheep or other cattle of any other person or persons whatsoever, 
with a felonious intent to steal the whole carcase or carcases, 
or any part or parts of the carcase or carcases of any one or 
** more sheep or other cattle that shall be so killed, or shall assist 
** or aid any person or persons to commit any such offence or of- 
fences ; then the person or persons guilty of any such offence 
shall be adjudged guilty of felony, and shall suffer death as in 
** cases of felony, without benefit of clergy." 

+ Sect, 2. But as all penal statutes must be construed strictly, 
these general words, or other cattle/^ were looked upon by the 
judges as much too loose to create a capital offence, and the act 
was held to extend to sheep only; and therefore by 15 Geo. 2. 
c. 34. it is declared, That the above act was meant and iii- 
tended, and shall be construed, .deemed, and taken to extend to 
any bull, cow, ox, steer, bullock, heifer, calf, and lamb, as well as 
** sheep, and to no other cattle whatsoever." 

f Sect, 3, It hath been determined upon this statute, that the 
word “ heifer ” is used in the act in contradistinction to the word 
cow ;" and therefore an indictment for stealing a cow is not sup- 
ported by evidence that the animal stolen was a beast of the ox 
kind, called a heifer, never having had a calf. 

3d. — Letters, 

t Sect, 1. By 5 Geo. 3. c. 25. s. 18. and 7 Geo. 3, c. 50. s. 2. 
it is enacted, " That if any person or^persons whatsoever shall 
rob any mail or mails, in which letters are sent or conveyed by 
the post, of any letter or letters, packet or packets, bag or mail 
pf letters ; or shall steal and take from or out of any such mail 
or mails, or from or out of any bag or bags of letters, sent or 
conveyed by the post, or from or Out of any post-office, or house 
** or place for the receipt or delivery of letters or packets sent or 

to 
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tp be gent by the pogt, any letter or letterg^ pacltet or packets; 
although such robbery, stealing, or taking, shall not appear, or 
be proved, to be a taking from the person, or upon tne king’s 
highway, or to be a robbery committed ip any dwelling-house, 
or any coach-house, stable, barn, or any out-house belonging to 
** a dwelling-house ; aud although it should pot appear that any 
** person or persons were put in fear by such robbery, stealing, 
or taking ; yet such offender or offenders^ being thereof«con- 
victed as aforesaid, shall nevertheless respectively be deemed 
guilty of felony, and shall suffer death as a felon,, without be- 
" nefit ofclergy.”(l) 

4th. — Military and Naval Stores- (2) 

+ Sect. 1. By 31 Eliz. c. 4. If any person or persons, having 
the charge or custody of any armour, ordnance, munition, shot, 
powder, or habiliments of war of the queen’s majesty, her 
heirs or successors, or of any victuals provided for the victual- 
ling of any sqjidiers, gunners, mariners, or pioneers, shall, for any 
lucre or gain, or wittingly, advisedly, and of purpose to hinder 
or impeach her majesty’s service, embezzle, purloin, or convey 
away any of the said armour, ordnance, munition, shot, or 
powder, habiliuients of war, or victuals, to the value of twenty 
shillings at one or several times; then every such offence shall 
be judged felony, and the offender or offenders therein tried, 
proceeded on, aud suffer as in case of felony.” 

t Sect. C. But by 31 Eliz. c. 4. s. 2. it is provided, That 
none shall be impeached for any offence against this statute, 
unless the same impeachment be prosecuted or begun within 
the year next after the offence done.” 

f Sect. 3. By 3 1 Eliz. c. 4. s. 2. it is also provided, ‘‘That 
“ this act nor any thing therein contained, nor any attainder or 
“ attainders of any person or persons for any offence made felony 
“ by this act, shall create any forfeiture of tenements or hcredita- 
“ nients any longer than during his or their life or lives ; or make 
“ any corruption of blood, or loss of dower.” 

t Sect. 4. But by 22 Car. 2. c. 5. reciting, that many persons 
were the more emboldened tb commit the offences created by 31 
Eliz. c. 4. in respect that, in those cases, the benefit of clergy is 
allowed by law, it is enacted, ^‘That no person or persons 
“ who shall be indicted for any offence committed against the 
“ said statute of 31 Eliz. c. 4. or shall feloniously steal or em- 
“ bezzle any of his majesty’s sails, cordage, or any other his 
“ majesty’s naval stores, to the value oP twenty shiUingSf and 
be thereupon found guilty, shall be admitted to have the benefit 
“ of his or their clergy ; (3) but utterly be excluded there.of, &c.” 

Clwtteh under peculiar Sanctions Ratione Loci. 

The principal sanction is the dwelling-house, and it has been 
considered by the legislature as a great aggravation of the offence 

of 

(1) By Geo. 3. c.142. s. 3. Ihe above pro- “ be apprehended**’ (See post, Offences against 

visions are in substance re-enacted, and such of- tlie Rijvenue.”) 

fences by the later statute may be *' tried and de- (2)S<i8 further respecting Public Stores, pat, 
** terinined either in the county where the offence rit Receivers. 

** was committed, or where the party shall or may (S) Clergy restored by 4 Geo. 4. c. 54. 
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LARCENY-^rom th§ Dwelling-house, S^c. Bk« 1. 

of larcenyi that the sanctity of the dwelling-house should be yio- 
lated, by committing the crime therein ; accordingly a variety of 
statutes have been passed upon this subject, which are rather 
complicated, but may be reduced to this general division, — 
Larcenies committed in the Dwelling-house and other places, un- 
accompanied by Force; and Larcenies accompanied by Force 
in the Dwelling-house and other places, which latter is consi- 
dered as Robbery. 

With respect to the first class, of larcenies in the dwelling- 
house, &c. unaccompanied by force, clergy is ousted in the fol- 
lowing cases. — 

JLarceny from the Dwelling-house to the amount of Forty Shillings. 

+ Sect. 1. By 12 Ann* st. 1. c. 7. it is enacted, That all and 
every person or persons that shall feloniously steal any money, 
goods or chattels, wares or merchandizes, of the value of forty 
** shillings^ or more, being in any dwelling-house, or out-house 
thereunto belonging, although such house or out-house be not 
actually broken by such offender, and although the owner of 
** such goods, or any other person or persons, be, or be not, 
“ in such house or out-house, or shall assist or aid any person or 
persons to commit any such offence, shall be absolutely de- 
** barred of and from the benefit of clergy.” 

2. But by 12 Ann. c. 7. s. 2. it is provided, '' That 
" nothing in this act shall extend to apprentices under the age of 
** fifteen years who shall rob their masters as aforesaid.” 

Upon this statute the following decisions have been made. 

+ Sect. 3. That if a person be indicted for robbery in the house, 
or burglary and stealing of goods, and the evidence should prove 
a larceny committed to the amount of forty shillings, ho may be 
acquitted of the robbery and burglary, and found guilty on this 
statute, of stealing in the dwelling-house to the amount of forty 
shillings, although there is no special count on the statute in the 
indictment; biit it must appear that the laiceny was to this amount 
at one and the same time. 

+ Sect. 4. It has been held, that this statute does not deprive 
a person of clergy for stealing in his own ’iouse the property of 
another person, to the amount of forty shillings; and if a wife steal 
the property of another to that amount in the house of her hus- 
band, she shall have her clergy. 

t Sect. 5. So also w'liere a lodger stole a bank note in the room 
hired by himself, and the indictment charged it to be in the 
dwelling-house of the landlord, the prisoner was allowed the bene- 
fit of his clergy, for it was a stealing in his own apartments, and 
not in the house of another. 

+ Sect. ff. It has also been decided, that where the property 
stolen is taken from the person of the possessor, though taken in 
the house of another, it is not n ithin the statute : thus where the 
mistress of a lodging-house sent a bank note by her servant to a 
lodger in tlie first floor, to change, and the lodger, under pretence 
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. ao^ 

of going to bis banker’s to get cash^ went away with it^ the pri* 
soner was held guilty of the simpfe larceny only : so also, that 
where a person, in possession of a large sum of money, Was de- 
luded by a ring-dropper to go into a public-house to share the value 
of the ring, and there induced to lay his money on the table, 
which the ring-dropper immediately took up and went away, it Edward Owen, 
was decided, upon a case reserved for the opinion of the twelve O.B. JulySesa. 
judges, that the ring-dropper having obtained the money ftom 
the person of the prosecutor, it was only a single felony, and not Bulleo, ^ 
a stealing in the dwelling-house within the statute 12 Ann. c. 7 * 

+ Sect. 7 . And it has been ruled, that bank notes, and of course Dunmow's 
all those other securities for money, which were denominated 
choses in action at common law, are not to be considered within 1793, cman ' 
the meaning of this statute ; for, although the statute 2 Geo. 2. Hotham, 
c. 25 . enacts, that the stealing of such things “ shall be deemed 
and construed to be felony of the same nature, and the same 
degree, and with or without the benefit of clergy, in the same 
manner as it would have been if the offender had stolen or 
taken by robbery, any other goods of like value with the money 
“ due on such securities or secured thereby;” yet as the legisla- 
ture could not, in the twelfth year of the reign of Queen Anne, 
have ill contemplation a species of property which it was not 
a felony to steal until the second year of George the second, it is 
impossible to comprehend them under the word money, and it Morris’s 
has been decided {a), that they cannot be considered as ** goods Ca^/Cases 
or chattels^ wares or merchandizes** C. L. 368 . 

t Sect. 8. It has also been ruled, that an indictment on this White’s Case, 
statute must state the name of the owner in whose house the lar- 
ceny was committed, and that if the name be not truly stated, it woodward’s 
is fatal to the capital part of the charge. Case, O. B. 

Oct. Sess. 1785. M’Cabe’s Case, 0. B. May Sess. 1785* 

t Sect. 9 . It seems also, that if a larceny be committed in the SeeHassell’a 
General Post-Office to the amount of forty shillings, the indict- c?r"jUw%i. 
ment, in order to oust the offender of larceny under the 12 Ann. ' 

c. 7. may lay it to be the dwelling-house of the Postmaster-General. 

But qu(Cre. 

Larceny from a Shop or Warehouse privately to the amount of 
Fifteen Pounds. 

1. By 10 and 1 1 Will. 3 . c. 23 . it is enacted, That all 
“ and every person or persons that shall, at any time or times, by 
“ night, or in the day-time, in any shop, warehouse, coach-house, 
or stable, privately and feloniously steal any goods, w’ares, or 
merchandize, being of the value of Jive shillings, (increased to 
fifteen pounds, by st. 1 Geo. 4 . c. 117 .) or more, (although 
** such shop, w’arehouse, coach-house, or stable, be not actually 
** broke open by such offender or offenders, and although the 
** owners of such goods, or any other person or persons be, or 
** be not, in such shop, warehouse, coach-house, or stable, to be 
“ put in fear,) or shall assist, hire, or command any person or 
** persons to commit such offence, shall be absolutely debarred 
** and excluded of and from th^ benefit of clergy,” &c.(l) 

( 1 ) Clergy restored by 4 Geo. 4. c. 53. 




In 
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In die coaptmctioD of thjs statute, tbe following ptuticulnrs 

l^em most remarkable. 

t Sect, 2. It seems, that it is not necessary, to constitute the 
offence of privately stealing described by this act, that the shop, 
warehouse, coach-house, or stable, from which the goods arc 
stolen, should be adjoining, or belonging to, and used with any 
dwelling-house; and therefore, if goods be stolen from a shop or 
warehouse, but not privately, the offender cannot be ousted of bis 
clergy, unless the indictment allege that such shop or warehouse 
is adjoining to a dwelling-house, pursuant to the statute 3 and 4 
Will, and Mary, c. 9. 


Jonatlian 
Wild'9 Case. 
Old Uailey, 
JV]ay Sess. 
1725. 


Sect, 3. It has been held, that an accessary before the fact, 
that is, a person who is not in the shop, warehouse, coach-house, 
or stable, at the time the goods are stolen, but who waits at a 
distance to receive the goods, is not within this statute, and yet 
the words are, that whoever shall assist, hire, or command 
** another to commit this offence, shall be deprived of clergy.” 


Case of Ann f Sect, 4. It is certain, however, that if two or more persons 
Mar^^wmlains together in the shop, warehouse, coach-house, or stable, at 
Old Bailey, ' the time the goods arc privately solen, aiding, and assisting each 
June Seas. 1785. other to couimit the felony, they are all equally guilty. 


Mill’s case, 
Cases Cro. 
Law, 43. 

1 Peer Wms. 
267. 

2 Peer Wms. 
112 . 


+ Sect^ 5. It is settled, that the stealing of money privately 
from a shop, W'arehouse, coach-house, or stable, is not within the 
statute, for the words are, goods, wares, and merchandi 2 es;” 
and it has been decided in a variety of cases, that these words do 
not include money, either in specie or in bank notes. 


•f* Sect. 6, It has also been decided, that if it appear on evi- 
dence, that the offender broke open the shop, warehouse, coach- 
1726. c 0 /am bouse, or stable, from which the goods are charged to have been 

T1a v.monij, privately stolen, he shall not be ousted of his clergy ; for when 

WimJm??* any degree of force is used to obtain the goods, it excludes the 
ca»e, Croydon idea of privately stealing. 

Sum. Assize, 1785, corum £yhe, Chirf Buran, Foitcr’s Crown Law, 79. 


Charlotte Sect, 7. It is also the common practice of the court, on the 

Smitlfs case, trial of an indictment for this offence, to allow the prisoner 
O. li. Jan. Sess. the benefit of his clergy, if it appear that he was seen by the pro- 
secutor, his servants, or agents, to take the goods mentioned in 
the indictment; and the slightest perception of the fact seems 
sufficient ; even a suspicion that tbe prisoner was about to take 
the goods, has been held enough, for if the taking is in any degree 
visible, it cannot be privately stealing, 

Jmtice, The case of Mazey and Hide, Old BoiJey, Feb. Ses9. 1704, cofram Perrvn, Ihxron, and 
Buller, Justice, 


1784, coram 

Hea'i If, 

Justice. 

Rex. V. Hugh 
Graham, Feb. 
Sess. 1785, 
eoram Goutd, 


+ Sect. 8, It is said, that the goods, wares, and merchandizes, 
Foat. C. L. 78. 13®wst be such as are usually exposed to sale in the shop or ware- 
house, and not any other valuable thing which may happen to be 
« put there ; and though coach-houses and stables are not places for 

sale, yet the goods should be such as are usually lodged in those 
places. 


John Howard’s 
cases Foster, 

C. L. 77, 


t Sect. <). Accordingly it hath been ruled, that a common ware> 

houw 
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bouse by the watei^ide^ where merdiSQtf usually lodge goods 
intended for exportation, until they shall have an opportunity of 
putting them on board a ship, is not within the meaning of this 
statute ; for that by the word warehouses** in the statute is 
meant not mere repositories for goods, but such places where 
merchants and other traders keep their goods for sale, in the 
nature of shops, and whither customers go to view them^ 

• 

t Sect. 10. And it has been doubted, whether the warehouse Godfrey’s 
of a Blackwell-hall-factor, who receives his goods by the bale from case. Old 
the manufacturing clothiers in the country, and deposits each 
piece, tied up in brown paper, as taken out of the bale, upon Cases C. ll 
shelves, but never exposes them to sale in the warehouse windows, 235. 
or at the door, which is generally shut and fastened by a latch, 
and only sells wholesale by the piece thus tied up, upon commis- 
sion, both for exportation and home consumption, is a warehouse 
within the meaning of the act. 

+ Sect. 1 1 . Also it has been ruled, that if a watchmaker receive Stone’s Case, 
the watch of a customer to repair, and hang it in his show-glass 
until it is fetched away by tiie owner, his shop is not, as to 17^. ^ 
watches so situated, a shop within the meaning of the statute. Cases Cro. 
but a mere repository t where the watch was kept for the owner, 
and not exposed to sale by the watch-maker. 

f Sect. IQ,. So also, where a shirt was left by a customer at the Anonymous, 
shop of a tradesman, in order that the master of the shop might Old Bailey, 
send it to a sempstress to be mended, but was privately stolen 
before it was sent, it was held, that this was not a case within the a Mod. 165. 
statute, wliich was made to preserve such good» as are usually in 
the shop by way of trade, and not such as are casually left there. 

+ Sect. 13. So also, where a coachman’s box-coat was hung up Case of John 
in the stables, and was privately stolen while the coachnian went ^ 
into the house to receive his wages, it was held, that this was not Scss. i78i.* 
a case within the statute, for that a coachman’s livery great-coat 
is not the usual furniture of stables, and the statute only extends 
to such articles as are proper to be kept therein, such as bridles, 
saddles, horse-cloths, &c. 


f Sect. 14. So also, it has been held, that the property must John Archer’* 
be taken in a shop, warehouse, coach-house, or stable; for where case, Old Bai- 
a chariot stood under a gateway which was used as a shed, iu the 
yard belonging to a coach-house, and the glasses of the chariot, c(mzm MR.Ssn* 
thus standing, were privately stolen, it was held not within the jeant Adair, 
stittute. •*^^*^* 


Larceny from Church or Chapel. 

fSect. 1. By 1 Edw. 6. c. 12. s. 10. ''No person or persons that 
shall be attainted or convicted of felonious taking of any goods 
" out of any parish church, or other church or chapeh shall 
" be admitted to have and enjoy the privilege or benefit of his 
. ** clergy or sanctuary, but shaH be put from the same.^’ 


t Sect. 2. It is said, that the crime of sacrilege was not deprived 2 Hale, 333. 
of the benefit of clergy by the common law; at least, it was *7, 

allowed after the statute dc Clero, 25 Edw. 3. c. 4. unless the i*3. 

ordinary refused the offender. 

t Sec K 







9 Hate, 566. 


1 Hale, 518* 
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LARCENY— iipon Navigable Rivers. Bk; 1. 

+ Se<^. 3. It seems to be also agreed, that the statute 4 and 5 
Philip and Maiy, c. 4. which takes away clergy from robbing of 
any dwelling-house, doth not extend to robbing of churches or 
chapels. 

fSect. 4. But it is certain that the above statute of 1 Edw. 6. 
c. 12. ousts sacrilege of clfergy in all cases except that of chal- 
lenging above twenty, which defect is supplied by the statute 
3 and 4 Will, and Mary, c. 9. 

Larceny upon Navigable Rivers, 
f Sect. 1. By 24 Geo. 2. c. 45. " All and every person or per- 
** sons that shall at any time steal any goods, wares, or merchan- 
dize, of the value of forty shillings, in any ship, barge, lighter, 
boat, or other vessel or craft, upon any navigable river, or in 
any port of entry or discharge, or in any creek belonging to 
" any navigable river, port of entry or discharge, within the king- 
dom of Great Britain ; or shall feloniously steal any goods, 
** wares or merchandize, of the value oi forty shillings, upon any 
" wharf or key adjacent to any navigable river, port of entry, or 
'' discharge ; or shall be present, aiding, and assisting in the 
** committing any of the oftences aforesaid, being thereof con- 
" victed or attainted, or being indicted thereof shall of malice 
stand mute, or will not directly answer to the indictment ; or 
** shall peremptorily challenge above the number of twenty per- 
'' sous returned to be of the jury, shall be excluded from the be- 
nefit of clergy.” (1) 

And upon this statute the followdng determinations have been 
made. 

Sect. 2. It has been ruled on the trial of an indictment on this 
statute, that Portugal money not made current by proclamation, 
but current by tacit consent, is not goods, wares, or merchan- 
dize,” within the meaning of this law. 

Sect. 3. So also where the indictment was for stealing sundry 
articles of wearing apparel, value twenty-one shillings, and two 
dollars, value nine shillings, and twoguiner/s, from on board a ship 
lying in the river Thames, it was held, that the dollars and tho 
guineas, being money, w^ere not within the act, and that, as the 
value of the wearing apparel did not amount to forty shillings, 
the prisoner was not ousted by this statute of the benefit of clergy. 

Sect. 4. It seems also, that the stealing of bank notes from on 
board a vessel in a navigable river w'ould not be within this .statute, 
because bank notes are not included wdthin the meaning of goods 
and chattels, although by the statute 2 Geo. 2. c. 25. s. 3. the 
stealing^of bank notes is made felony “ of the same nature, and 
ill the same degree, and with or without the benefit of clergy, 
in the same manner as it would have been if the offender had 
stolen, or taken away by robbery, any other goodsr^f like value 
** with the money due on such notes, 6^c.^* 

t Sect. 5. It has also been held, that evidence of a loaded barge 
in navigating down the Thames being likely to sink, and that the 

bargemen, 

(1) Clergy restored by 4 Geo. 4. c. 53. 
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bsrgemeDi in order to avoid the danger^ unloaded part of the 
cargo into a long boat, and carried both the barge and the boat 
into Limekouse Dock, where the boat with her lading was left 
aground by the efflux of the tide, and in such situation stole 
in the night time from her moorings, will not maintain an indict- 
ment, charging the ofFeiicc to have been committed ** on the 
“ niivigable river Thames:'* but perhaps it would have been suffi- 
cient if the indictment had, in the language of another* part 
of the statute, charged the stealing from a boat *^in a certain creek 
belonging to the navigable river Thames'* 

Larceny from Wrecks* 

t Sect, 1, By Ann, st. 2. c. 18. s. 5. If any person or 
persons shall steal any pump belonging to any ship or vessel 
shipwrecked or in distress, or shall be aiding or abetting in the 
** stealing such pump, such person or persons shall be and are 
hereby made guilty of felony without any benefit of his, her, or 
their clergy/* 

t Sect. 2. By 26 Geo. 2, c. 10. s. 1. If any person or per- 
“ sons shall plunder, steal, take away or destroy any goods or 
merchandizes or other effects from or belonging to any ship or 
vessel of his majesty’s subjects, or others, which shall be in dis- 
** tress, or which shall be wrecked, lost, stranded or cast on shore, 
in any part of his majesty’s dominions (whether any living crea- 
** ture be on board such vessel or not), or any of the furniture, 
tackle, apparel, provisions, or part of such ship or vessel; then 
such person or persons so offending shall be deemed guilty of 
** felony, and shall suffer death as m case pf felony without 
** benefit of clergy.” 

t Sect, 3. But by 26 Geo. 2. c. 19. s. 1. it is provided, '‘That 
“ when goods or effects of small value shall be stranded, lost, or 
“ cast on shore, and shall be stolen without circumstances of 
“ cruelty, outrage, or violence, then and in such cases it shall be 
" lawful for any person or persons to prosecute for such offence 
" by way of indictment for petit larceny, and the offender, being 
" thereof lawfully convicted, shall suffer such punishment as the 
law in cases of petit larceny does enjoin or require.” 

Larceny of Woollens from Tenter Grounds, 
t Sect, 1. By 22 Car. 2. c. 5. s. 3. " No person or persons 
" who shall be indicted for felonious cutting and taking, stealing, 
" or carrying away of any cloth or other woollen manufactures 
" from the rack or tenter in the night-time, and be thereupon 
" found guilty, shall be admitted to have the benefit of his or their 
clergy.” (1) ^ 

t Sect, 2. But by 22 Car. 2. c. 5, s. 4. it is provided, “ That 
" it shall and may be lawful for the judges or justices of the court 
'' before vfhism such offender shall be arraigned and condemned, 

" at their discretion, to grant a reprieve for the staying of execii- 
“ tion of such offender, and to cause such offender to be trans- 
" ported for seven years,” 

f:$ect, 

(1) Clergy restored by 4 Geo. 4. c. 53. 
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SecU 3« And bj 9^9, Car. 9. c. 5. s. 4. it is further enacted^ 
That if such offender shall refuse to be so transported^ or after 
^ such transportation shall return or come again into Jinglandy 
Wales, or Berwick upon Tweed, within the time aforesaid, such 
** person shall be put to execution upon the judgment so given 
** and pronounced against him.’^ 

• Larceny of Linnens from Bleaching Ground, 

By stat. 51 Geo. 3. c. 41. which repeals the first sect, of 
18 Geo. 9, c. 27. (by which clergy was excluded from offenders 
stealing linen, 8cc. of the value of ten shillings, from bleaching 
grounds,) it is enacted, That every person who shall feloniously 
'' steal any linen, fustian, calico, cotton cloth, or cloth worked, 
woven, or made of any cotton or linen yarn mixed, or any thread, 
linen, or cotton yarn, linen, or cotton tape, inkle, filleting laces, 
or any other linen, fustian, or cotton goods, or wares whatso- 
'' ever, laid, placed or exposed to be printed, whitened, worked, 
** bleached, or dried in any whitening or bleaching croft, lands, 
fields, or grounds, bowking house, printing house, drying house, 
** or other building, ground, or place made use of by any calico 
printer, wdiitster, crofter, bowker, or bleacher, for printing, whit- 
ening, bowking, bleaching, or drying of the same, to the value 
** of ten shillings ; or who shall aid and assist, or wilfully or mali- 
** ciously hire or procure any other person or persons to commit 
any such offence, or who shall buy or receive any such goods 
or wares so stolen, knowing the same to be stolen us aforesaid, 
being lawfully convicted thereof, shall be liable to be trans- 
ported beyond the seas for life, or for such term, not less than 
seven years, as the judge before whom any such person shall be 
convicted shall adjudge; or shall be liable, in case the said 
^ judge shall think fit, to be imprisoned, and kept to hard labour 
* in the common gaol, house of correction or penitentiary house, 
for any term not exceeding seven years. 

Upon an indictment upon the former statute 18 Geo. 2. by 
which the above offence wai a capital felony, it appeared in evi- 
dence, that the yarn had been spread upon the ground for bleach- 
ing, but had been afterwards taken up and thrown into a heap, 
from which the prisoner took some of it. Thompson, B. ruled 
the case not within the statute, as the ya 'n was not necessarily 
left in that state. This ruling appears consonant to the general 
principle, that when a chattel is under peculiar sanction, ra- 
tione loci, that it should be in its proper deposit ; so it has been 
questioned whether the great coat of a coachman stolen from the 
stable was protected by the stat. 10 & 1 1 Will. 3. on the ground 
that it is part of the necessary furniture of the stable, (Lea’s case, 

1 Leach, C. C. L. 304.) So in the above case, when the yarn 
was no longer in the bleach ground for the necessary manufacture 
of it, but was left there as a mere place of deposit, it was no longer 
under the protection of the statute, 

Bobbery in a Dwelling-House, the Owner being therein and put 

in Fear, 

Sect. 1 . By 23 Hen. 8. c. 1 . s. 3. ** no person or persons 
** which shall be found guilty of robbing any person or persons 
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" in th^ir dw6lling-hous€8 or dwelling-pt^ee, the owner or dweller 
in the same house^ his wife> his chiidreti, or servents^ then being 
** within and put in fear and dread by the sanie> shall be a(fmitted 
** to clergy.” 

t Sect, By 4 and 5 Philip and Maiy, c. 4, ** Every person 
and persons who shall maliciously command^ hire> or counsel 
" any person or persons to do any robbery in any dwelling-house 
** or houses^ shall not have the benefit of clergy.” 

Robbery in a Dwelling^Hotise, the Family being therein, tiwugh 
not put in Fear, 

+ Sect. 1 . By 5 and 6 Edw. 6. c. 9. “ If any person or persons 
shall be found guilty for robbing of any person or persons in 
** any part or parcel of their dwelling-houses or dwelling-places, 
the owner or dweller in the same house, or his wife, his children, 

‘‘ or servants, being then within the same house or place where 
'' the robbery and felony is committed and done, or in any other 
place within the precinct of the same house or dwelling-place, 
the offender shall in no wise be admitted to clergy, whether the 
owner or dweller in the same house, his wife or children, then 
and there being shall be sleeping or waking.” 

+ Sect. 2. It is said, that in order to oust the offenderof clergy 2 Hale, 354. 
under this statute, there must be such an actual breaking of the 
house as would make a burglary if committed in the night. 354. 

f iSect. 3. It is also said, that the indictment must run, broke 2 Hale, 354. , 

and entered the mansion-house of J. S. the aforesaid J. S, his 
wife and children in the same house being, 6ic.” ; but that it 
need not state the robbery violenler et cL persona, but only h domo 
prmdictd. 

t Sect. 4. It is also said, that if a servant steal goods out of his 2 Hale, S54. 
master’s house in the day or night, the master, his wife and chil- 
dren being in the house, the offender is not ousted of his clergy 
by this statute, because there was no breaking of the house. 

f Sect. 5. It is settled, that if a servant unlatch or turn the key 
of a door in the house and steal goods out of that room, he shall 
not be ousted of his clergy, as a stranger in such case would be, 
for the opening of the door in this manner is within his trust, and 
so no breaking of the house ; but if a servant break open a door, 
whether outward or inward, and steal goods, it is within the act. 

f Sect. 6. It is certain also, that there must not only be a break- 
ing of the house, the owner, his wife, children, or servants, being 
within the same, but there must also be a felonious taking of goods 
out of the house, to exclude clergy by this statute. 

t Sect. 7 . And a bare felonious taking of goods out of the 2 Hale, 355. 
house, whether by night or day, without such a breaking as 
would make burglary if done in the night, will not oust the offender 
of clergy. ^ 

t Sect. 8. It is also said, that a stranger only being in the house Staundf. U9. 
at the time 18 not sufficient, for the statute requires that '‘the 
“ dweller or owner, his wife, children, servants or servant, be 

within ;” 


‘it* . 
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within and therefore in such case if such sojourner be robbed 
without being put in fear> the otfender shall have his clergy. 

t Sect. 9. It is said, that if a person go into a house^ the doors 
being open, and break open only a chest or trunk and steal goods, 
it is not such a robbery as is within this statute ; but that in such 
case if the person break open an inner door, or a counter, or cup- 
bo^d fixed to the freehold, he shall be ousted of his clergy ; and 
yet it hath been adjudged, that the breaking open of a chest is all 
one as to this purpose with the breaking open of a door, though 
the chest be not fixed to the freehold ; and this latter resolution 
was by all the judges of England : but Mr. Justice Foster says, 
that “ if a moveable chest be meant, this case cannot be law 
and that in capital cases, such fixtures which merely supply the 
** place of chests and other ordinary utensils of household, should 
** be considered in no other light than as mere moveables, par- 
** taking of the nature of those utensils, and adapted to die same 
use.” 

t Sect. 10. But now the benefit of clergy is taken away from 
robbery in general by 3 and 4 Will, and Mary, c. 9* which enacts, 
** That all and every person or persons that shall rob any other 
person, or shall comfort, aid, abet, assist, counsel, hire or com- 
mand any person or persons to commit such offence, shall not 
have the benefit of clergy.” 

Robbery in a Booth or Tent, the Family being therein, though not 
put in Fear. 

+ Sect. 1. By 5 and 6 Edw. 6. c. 9« s. 5. ‘‘ No person or per- 
sons which shall be found guilty of and for robbing any person 
** or persons in any booth or tent, in any fair or market, the owner, 
his wife, his children, or servants or servant, then being within 
** the same booth or tent, shall be admitted to clergy, but shall 
be excluded therefrom, and suffer death in such manner and 
** form as is mentioned in 23 Hen. 8. c. 1. for robberies in dwell- 
'' ing-houses, the owner or dweller in the same, his wife, chil- 
** dren, or servants, being then within the same, and put in fear 
and dread, without having any respect or consideration whether 
the owner or dweller in such booths orients, his wife, children, 
** or servants, being in the same booths or tents at the time of 
such robberies and felonies committed, shall be sleeping or 
waking.” 

+ Sect. 2. It hath been ruled, that the robbing of a shop, such 
as was formerly kept in Westminster- Hall, and like, those which 
are now kept in Exeter-Change, is not robbing a booth .or tent 
within the meaning of this statute. 

Robbery in a Dwelling-House, breaking^ the House, any Person 
being therein and put in Fear. 

t Sect. 1. By 1 Edw. 6. c. 12. s. 10. No person or persons 
that hath been attainted or convicted of breaking any house by 
day or by night, any person being then in the same i^puse where 
** the same breaking was committed, and thereby put in fear or 
** dread, shall be admitted to clergy.” 


t Sect. 
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+ Sect* 2* It is said, that in order to oust an offender of clergy 2 Hale, 353., 
under this' statute, there must not only in all cases be a putting 
ill fear, but that the breaking, if by night, must appear*to have 
been done with intention to comhiit a felony, and if by day, that 
a felony was actually committed. 

t Sect. 3. It is also said, that if any stranger be then in the 3 Hale, 353 . 
house and put in fear, it excludes from clergy, though it bet^not 
the owner or any of his family. 

Robbery in a Dwelling-House in the Day time, any Person being 

therein. 

t Sect. 1. By 3 Will, and Mary, c. 9. All and every person 
or persons that shall rob any dwelling-house in the day-time, 
any person being therein, or shall comfort, aid,- abet, assist, 

** counsel, hire, or command any person or persons to commit the 
'' said offence, shall not have the benefit of his or their clergy.” ^ 

Robbery in a Dwelling-House, any Person being therein and put 

in Fear. 

+ Sect. 1. By 3 Will, and Mary, c. 9. " All and every person 
or persons who shall feloniously take (1) away any goods or 
chattels being in any dwelling-house, the owner or any other 
person being therein, and put in fear, or shall comfort, aid, 
abet, assist, counsel, hire or command any person or persons to 
commit the said ofience, shall not have the benefit of his or their 
“ clergy.” * 

It must be stated, in the indictment under this statute, that the 
persons in the house were put in fear, otherwise the prisoner will 
be entitled to clergy, 2 Leach, C, C. L.271. — E. P. C. 635. 

Robbery in a Dwelling-House, no Person being therein, and steal- 
ing to the value of Five Shillings. 

+ Sect, 1. By 39 Eliz. c. 15. “If any person or persons shall 
be found guilty for the felonious taking away (2) in the day-time 
“ of any money, goods, or chattels, ^‘being of the value of Jive 
** shillings, or upwards, in any dwelling-house or houses, or any 
“ part thereof, or any out- ho use or out-houses, belonging and 
used to and with any dwelling-house or houses, although no 
“ person shall be in the said house or out-house at the time of 
“ such felony committed, then such person or persons shall not 
“ be admitted to clergy,” 

t Sect. 2. It is adjudged, that accessaries to this offence are Cro. Car. 473. 
not excluded from clergy by this statute. But by 3 and 4 Will. 
and Mary, c. 9. it is enacted, “ That whoever shall comfort, aid, ‘ 

“ abet, assist, counsel, hire, or command any person or persons 
“ to break any dwelling-house, shop or warehouse thereunto 
belonging, or therewith used in the day-time, and feloniously 
** take away any money, goods, or chattels, of the value oi five 

** shillings, 

( 1 ) The distinction between these clauses is this ; (9) The words in Uiis enacting clause are for '' tht 
the first is robtmg the dwelling-house, the other feknwus taking away ;** but as the preamble ineii- 
tteaUn^ ^ds from the dwelling-house. By rob- tions the robbing and breaking and entering dwell- 
bery, is itnpUed a forcible breaking of the dwelling- ing-houses, it has been held that the taking must 
house, but the scaling may be unaccompanied W be by robbery, that is, by breaking the dwelling- 
any force. See 2 Hale, 35ti. Foster, 108. L. C. house. £• P. C. 038. 
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“ shillings, or upwards, therein being, although no person shall be 
within such dwelling-house, shop, or warehouse, shall be cx« 
eluded from clergy.’* 

And upon these statutes the following determinations have 
been made. 

t Sect. 3, First, That the bare taking of goods out of a house, 
iind/er this statute, will not oust the oifender of his clergy, unless 
there is also such an actual breaking of the house as is necessary 
to constitute the crime of burglary ; and therefore if he enters, llie 
doors being open, and breaks open a chest, and steals goods to 
the value of hve shillings, this shall not oust him of his clergy. 

t Sect. 4. Secondly, But if a man enters a house in the day- 
time, the doors being open, and no person being in tlic house, 
and then breaks open, or unlocks, or unlatches an inner door, and 
steals goods to the value of five shillings, he thereby loses the 
benefit of clergy, although lie only removes the goods from the 
place where ho lakes them, and Jays them on the floor ; for ibis 
is a sufficient asportation to constilule a birceny at common law, 
and the statute doth not alter the nature of the offence. 

t Sect. 0 . Thirdly, That to oust the oflendor of clergy, the 
indictment must pursue the .statute, viz. ** That in the diiy-limc, 
“ to wit, between the hour, Scc, the mansion -liousc of I. S. broke 
** and entered, no person in the same house then being, and there, 
&c. in the same house found, then and there feloniously stole, 
** took, and carried awaj, &c.” for breaking the liou.se in the day 
without taking the goods, is no felony. 

t Sect. G. Fourthly, That if it appear on the evidence that 
it was ill the night, or that any person was in the house at the 
time, or that he stoic the goods, hut did not break the house, the 
offender shall not be ousted of his clergy. 

t Sect. 7. Fifthly, But it hath been adjudged, that if on an 
indictment on this statute, it appear that the prisoner was let into 
the house by a servant, and that he afterwards broke open an 
inner door, it caiim-t he objected, that the servant was in the 
house at the time, for that a house with so treacherous a servant 
in it was equally defenceless as if no person whatever had actually 
been therein. 

+ Sect. 8. Sixthly, It is also decide*’, that a chamber in an 
inn oj' court {a) is a mansion-house within this statute. But a 
lodging in Whitehall (i) or Somerset-house, (c) or the Invalid Office 
at Chelsea, {d) is not a dwelling-house within this statute; and 
therefore a robbery in such lodging is not excluded from clergy 
by this statute, if auy person were at the time in any offier part 
of the palace. 

t Sect, 9. Seventhly, So it hath been ruled, that if the pri- 
soner enter at tj^e outer door, being open, and break bpen the 
door of a room above stairs, and steal goods, yet if there is any 
person in the room below, it is not a case within the statute* 

t Sect. 10. Eighthly, It seems, that as the 39Eliz. c. 15. 
only takes clergy from the principal where ** an fifut-house in 
which ^uch robbery is committed’’ belongs to, or is^ise^ 5 vith 

the 
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the dwelljQg-house, andthe 3 Will, and Max;yji c. 9* onl^ deprives 
aiders of clergy where the robbery is committed in a shop or 
warehouse belonging to the dwelling-house,” that accessaries 
before the fact, and persons aiding a robbery in an out-house 
which is not either a shop or warehouse belonging to the dwell- 
ing-house, would still be entitled to his clergy. 

t Sect* 1 1. And now the benefit of clergy is taken away from 
robbery generally by 3 and 4 Will, and Mary, c. 9. which enacts. 
That all and every person or persons that shall rob any other 
person, or shall comfort, aid, abet, assist, counsel, hire, or coni- 
mand any person or i3crsons to commit such offence, shall not 
** have the benefit of clergy.” 


t Sect* 12* And it has been held, that this statute excludes Panford and 
robbers from the benefit of clergy, in what place soever the Newton’s Case, 
offence was committed. Sc«L!mo. 


Robbery in a Church or Chapel* 

+ Sect* 1. By 23 Hen. 8. c. ]. s. 3. No person or persons 
** which shall be found guilty for robbing any churches or cha- 
'' pels, or other holy places, shall be admitted to the benefit of 
clergy.” 


+ Sect. 2 . It does not appear, tliat accessaries to the crime of 2 llaic, 333. 
sacrilege arc ousted of clergy by any statute ; and certainly clergy 
was not taken away from sacrilege at common law. 


t Sect. 3, It is said, that no sacrilege is within this branch of Kcly. 59. 69. 
the statute that is not accouipaiiied with an actual breaking of 
the churcit, Sic. 


Larceny from the Person, and Robbery* 

Larceny from the person of a man \vithout putting him in fear, 
is done either, 

1 . Openly and avowedly before his face ; or, 

2. Privily, without his knowledge. 

Sect* 1. Fikst, Openly and avowedly before his face; as if Dyer, 22 r. 
one take off my hat from my head, and run aw^ay wdlh it, or come 2 Roll. i.^4. 
into my shop and cheapen goods, and run away with them with- 
out paying for them, which is agreed not to be robbery : and, as DaIt,c. ioo. 
it seems, is more properly indictable as a trespass than felony, 
unless the offender were either unknown, or immediately fled the 
country if he were known ; otherwise 1 have a remedy against 
him in the ordinary course of civil justice, and it seems rigorous 
to make such offences capital which probably may be sufficiently 
provided against by more gentle methods. (1) How'ever, it is 
certain that all open larcenies from the person are wdthin the 

benefit 

(1) The case in Dyer, 9^4f* was an indictment, obtained the delivery, upon pretence of purchasing 

jtMW vi et armh apud B. in vid reffid iUdem 40s, in them, is expressly decided to be felony. And 

pecunm numerat, S^c. and the judgment was, that it Dahon from CrmpUm only says, the tortious taking 

is not robbery if the person is not put in fear aeby of another’s goods without a title so to do, is but a 
assault and violence. The case in ItoWs Reports is trespass. These references therefore by no mews 

where the feaiAwas excited subsequent to the prove that the offences mentioned are not felonies, 

taking, and therefore only larceny. The case in if committed with a felonious intent. — Vide Hale’s 
Raynumd, ofrunuing away with goods, after having Summary, 73, 74, 75. Kely. 43. 70. 1 Sid, 254* 

P 2 







ili LARCWY ,—Larcenif from the Perm, and BMeri/. Bk. 1. 



c. 129. vide 
next section. 


benefit of clergy, except such as are committed in a dwelling* 
house, &c. to the value of 40$. 

t As to THE SECOND POINT, viz* Of privately stealing from 
the person. 

t Sect, 2, By 8 Ellz. c. 4. it was enacted, That no person 
** or persons which shall happen to be indicted or appealed for 
" felonious taking of any money, goods, or chattels, from the 
" person of any other, privily, without his knowledge, in any 
“ place whatsoever, and thereupon found guilty by verdict of 
twelve men, or shall confess the same upon his or tlieir arraign* 
ment, or will not directly answer to the same according to the 
laws of this realm, or shall stand wilfully, or of malice or ob- 
“ stinately mute, or challenge peremptorily above the number of 
" twenty, or shall be upon such indictment or appeal outlawed, 
** shall from thenceforth be admitted to have the benefit of Ids 
** or their clergy, but utterly be excluded thereof, and shall suffer 
“ death in such manner and form as they should if they were no 
“ clerks.” 


48 Geo. 3. 
C.129. S.2. 

— stealing from 
the person. 


Several decisions on this statute took place while it remained 
in force, as to what should be considered privily and without the 
knowledge of the party, but they have now become unimportant, 
for by statute of 48 Geo. 3. c. 129. sect. 2. it is enacted, “ that 
** from and after the passing of this act, every person who shall 
" at any time or in any place whatever feloniously steal, take and 
carry away any money, goods, or chattels from the person of 
** any other, whether privily without his knowledge or not, but 
" without such force or putting in fear as is sufficient to consti- 
tute the crime of robbery, or who shall be present, aiding and 
“ abetting therein, shall be liable to be transported beyond the 
seas for life, or for such term, not less than seven years, as the 
" judge or court before whom any such person shall be convicted 
shall adjudge ; or shall be liable, in case the said judge or court 
** shall think fit, to be imprisoned only, or to be imprisoned and 
kept to hard labour in the common gaol, house of correction, 
** or penitentiary house, for any term not exceeding three years. 


In the case of one Charles Robinson and William Perry, who 
were convicted at Lancaster summer assizes, 18 If), before Wood, 
baron, on an indictment under this statute, the following point 
was reserved, Whether the indictment was propeily framed, inas- 
much as it did not aver, in the words of the statute, that the 
stealing was from the {>erson ** without such force or putting in 
" fear as was sufficient to constitute the crime of robbeiy,” that 
exception being part of the enacting clause, and not in a proviso P 
secondly, if the indictment was not good on the statute, whether 
it was good as for a common larceny ; and, if good, whether the 
court ought not to arrest the judgment, it being a Sentence of 
transportation for life, not warranted by a conviction of simple 
larceny? The judges held the conviction right, consequently the 
indictment good. 

Robbery, 

Robbery is a felonious and violent taking away from the per- 
son of another, goods or money to any value, putting hibi in fear. 

In 
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In the explication whereof, I shall consider tlie following par- s Inst. 68. 
ticulars i ^ Hale, 53X. 

1 . What taking away will satisfy the word cepit in an indict- 
ment for this oflFeiice. ^ 


2. What shall be said to be a taking away from the person. 

3. What kind of taking shall be said to be violent. 

. * . • 

4. In what respects robbery differs from other larcenies. 

3. In what cases robbery, whether from the person of another 
or from his house is excluded from tlie benefit of clergy. 

As to THE FIRST POINT, viz. What taking away will satisfy 
tlie word cepit in an indictment for robbery. 

Sect, 1. It seems clear, that he who receives my money by my 44 3. ^4^ 

delivery, either whilst I am under the terror of his assault, or 4 11.4.3. 
afterwards while I think myself bound in conscience (1) to give it glj?* 

to him by an oath to that purpose, which in my fear I was com- Crompion, 34, 
polled by him to take, may, in the eye of the law, as properly be 3 lust. 68. 
said to take it from me, as he who actually takes it out of iny *'• 
pocket w'ith his own hands. 

Sect. 2. N cither can he who has once actually completed the 3 Inst. 60. 
ofi'ence, by taking my goods in such a manner into his pos- 
session, afterwards purge it by any re-delivery. — t The outrage 
offered to the rights of society doth not vary in its nature, be- 
cause ineffectual in its consequences, (a) Therefore where a («) Prin. P. 
robber, having taken a purse, returned it again, saying, ** If you 
“ value your purse, take it and give me the contents but was 
seized before the money was re-delivered; he was found guilty ;(/>) (6) Peat's Case, 
for the continuance of the property in the possession of the rob- 
ber is not required by law. (c) (c) 3 Inst. 69. 

Sect. 3. But he who only attacks me in order to rob me, but S. P.C. 27. 
does not take my goods into his possession, though he go so far 
as to cut off the girdle of my purse, by reason whereof it falls to J iiaie'^sg!* 
the ground, is not guilty of robbery ; but highly punishable at 
the coimiion law by fine and imprisonment, 8(c. for so enormous 
a breach of the peace. 

Sect. 4, Yet in some cases a 'man may be said to rob me, ifiale,.^33, 
where in truth he never actually had any of nw goods in his *34. 537. 
possession; as where I am robbed by several of^ne gang, and PurLps^C^ 
one of them only takes my money ; in which case, in judgment Crom. 34. 
t)f law, every one of the company shall be said to take it, in lOO* 

respect of that encouragement which they give to another, through 
the hopes of mutual assistance in their enterprize ; nay, though 
they miss of the first intended prize, and one of them afterwards 
ride from the rest, and rob a third person in the same highway 
without tlieir knowledge, out of their view, and then return to 
them, all are guilty of robbery, for they came together with an 
intent to rob, and to assist one another in so doing. 


As to THE SECOND POINT, viz. What shall be said to be 
taking away from the person. 

Sect. 


(1) This is not the true reason, but because the fear of that menace still continued upon him at the time 
he delivered the money. (1 Hale, 532.) 
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Sect, 5. Not only the taking away a horse from a man whereon 
he is actually ruling, or money out of his pocket, but also the 
taking of any thing from him openly and before his face, which 
is undei^ his immediate and personal care and protection, may 
properly enough be said to be a taking from the person : and 
therefore Jje who having first assaulted mo takes away my horse 
standing h^ me, or having put me in fear drives my cattle in my 
presence out of my pasture, or takes up my purse which in my 
fright I cast into a bush, or my hat which fell from my head, or 
robs my servant of my money before my face, may be indicted as 
having taken such things from my person, 

t Sect, 6. But the taking must be subsequent to the fear ; for 
fear is the distinguishing ingredient between robbery and other 
larcenies. Therefore where a thief clandestinely stole a purse, 
and, on its being discovered in his custody, denounced venge- 
ance against the party if ho spoke of it, aiul then rode away, it 
was held to be simple larceny only, and not robbery ; because 
the fear excited by the menaces of the thief was subsequent to 
the act of taking the purse. So where several men find another 
a])parently intoxicated, and swearing he shall go home, they drag, 
abuse, kick him, and clandestinely take his money, this is no 
robbery j for no demand is made of money, nor any fear excited 
for the purpose of obtaining it. 

As to THE Tiiiiib POINT, VIZ* What kind of taking shall be 
said to be violent. 

Sect* 7. Wherever a person assaults another with such circum- 
stances of terror as put him into fear, and cause him by reason 
of such fear to part with lils money, the taking thereof is ad- 
judged robljery, whether there were any weapon ilrawn or not, 
or whether the person assaulted delivered his luoiiey upon the 
otlicr^s command, or afterwards gave it him upon his ceasing to 
use force, and begging an alms ; for he was put into fear by his 
assault, and gives him liis money to get rid of him. 

t Sect* 8. But it is not necessary lha. the fact of actual fear 
sliould either be laid in the indictment, er be proved upon the 
trial, it is sufficient if the offence be chaiged to be done violenter 
et contra voluntatem* And if it apphar upon the evidence to 
have been attelfded with those circumstances of violence or ter- 
ror, which in common e.xperie?ice are likely to induce a man to 
part with his property against his consent, either lor the safety of 
his persofi, or for the preservation of his character and good 
name, it will amount to a robbery. (2) 

t Sect* 9* Accordingly, to snatch a basket of linen suddenly 
from the head of another ; or to pull an ear-ring froin the car of 
a lady; or if an officer feloniously take jnoney from a prisoner 

not 

whom he gave it was the head of a gang of rioters, 
who had at the time committed great devastation 
in Biniiinghara, and that unless he gave some 
money bi| house should be destroyed the next 
morning— this was ruled to be robbery, although 
there was no fear in the parly for his pcrsomit 
safety. (2 East, P. C, 799.) 


Parkins’s 
Case, Cases 
Cro. L. 238. 

0. B. 1784. 
p.71. 

^2) But if a man part -.uth his money, not 
under tlie influence of terror at the time he pads 
with it, but with a view to bring the ulfcnders to 
justice, this has been tuIimI not to be robbery, 
Reave’s Case, 0. B. June, 1794. (2 East, p.734.) 
3o also where a man has been induced to part 
with his inouey under the threat th.ii the party to 
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not to take her to gaol, under colour of authority, &c. without in Lapier'a Caw, 
either case having made any express demand, have been ruled Cases C.I. 
sufficient acts^of violence to constitute the crime of robbery. coign’s 
Case, Cases Cro. Law, S34» Rayni. SOT, 489. Frin. P. L. 288. 

t Sect. IQ. And to obtain property by threatening to accuse n»ckman’s 
another of having been guilty of an unnatural criuic^ has been 
held, upon the solemn opinion of all the judges, to^be ai^ act Foster, 120. 
sufficient to raises in the mind of the party menaced, such a ier- P«ii.P. L.287. 
ror and apprehension of mischief as to constitute the offence by 
putting in fear ; (3) for the law, in odium spoHatoris, will presume 
fear where there appears to be so just a ground for it. « 


+ Sect. 11. But the taking must be against the will of the Macdanlers 
person robbed ; and therefore if A. agree to be robbed by B. 
and A. places himself in a certain place for that purpose, and B. 
pursuant to the agreement take the goods from him by actual 
force, yet it is no robbery. 


f Sect. 1 2. But if a person, knowing a certain highwayman Norden’s Case, 
infests a particular road, go that road, and, in order to detect him, lister, 129 . 
suffer himself to be robbed by him, the property shall be consi- 
dered as taken not only from his person, but against his Will. 


Sect. 13. And some have gone so far as to hold, that if a man Crom. S4.55. 
meeting another going with his goods to market in order to sell Halt. c. 100 , 
them, compel him to sell them to him against his will, he is 
guilty of robbery, though he give for them "more than they are 
worth ; but perhaps this opinion is too severe, because the griev- 
ance to the party seems rather to proceed from the perverseness 
of his humour, than from any real injury done to him ; and there 
skeins to be no such enormity in the intention of the wrongdoer 
as is implied in the notion of felony. 

Sect. 14. However it is certain, that the claim of property in 1 Hale, 509. 
tlic thing taken away, without any colour, is no manner of ex- 
cuse. 

As to THE FOURTH POINT, VIZ. In wliat respects robbery dif- 
fers from other larcenies. 

Sect. 15. First, No other larceny shall have judgment of s. P. C. 27 . 
death, unless the thing stolen be above the value of Uvelve-- Crom. 33. 
pence; but robbery shall have such judgment, how small soever • • • 

the value may be of the thing taken away. 

Sect. l(i. Secondly, Other larcenies, whether from the per- 3 Inst. 68. 
son or not, shall not be supposed to be done with violence or Kclynge, ro. 
terror, but robbery is always laid as done on an assault with vio- 
lence, and putting the party in fear, which is properly thus 
expressed in an indictment, d persona J. S. violenter et felonici 
cepit et asportavit, in magnum prmdicti J. S. terrorem. 

Sect. 17 . Thirdly, But they all agree in this, that the of- 
fenders had the benefit of clergy at the common law. 


t As to THE FIFTH POINT, viz. In what cases robbery from 
the person of another is deprived of the benefit of clergy. 

^ t 

(3) See the arguments of the judges in Rex v. in fear, wliere I.uTd Mansfield sa^s putting in fear 
Jones, E. P. C. 714. upon the question of putting is constrwtive violence. 





Bk.l. 


di6 


Moor, 16. 

2 Hale, :>19. 

4 Hawk. ch. S3. 

s.2d. 


Tlic case of 
Kich. Sloke- 
inaii, 0. U. 

May sessions 
1718, coram 
Eyre Justice 
andMoNTAOUF. 
Chitf Baron, 
Oaticy’s case, 
Cases C.L. 47. 


ljralc,.^36. 
2 Hale, 350. 


Case of Danford 
and Newton, 

0. B. Sept. Ses- 
sion 1780. co- 
ram Bullfr 
Justice* 


LARCENY.-Boftftery. 

t Sect. I . By 23 Hen. 8. c. 1. it is enacted^ " That no person 
” or persons which shall be found guilty for robbing of any per- 
“ son or persons in or near about the highways shall be admitted 
“ to the benefit of clergy.” 

t Sect. 2. By 4 and 5 Philip and Mary, c. 4. if is enacted, 

That all and every person and persons that shall maliciously 
“ command, hire, or counsel any person or persons to commit or 
“ do any robbery in or near any highway, shall not have the bene- 
“ lit of clergy.” 

t *Scc^. 3. It is necessary, in order to oust the offender of his 
clergy under these statutes, to aver in the indictment, that the of- 
fence was committed in the highway, or in the hinges highway, or 
near the king's highway; for if it be laid ''in the king^s/oof wny 

leading from London to Islington," he shall have his clergy. 

t Sect* 4. And if the indictment charge the robbery to have 
been committed in the king's highway ^ and it appears on evidence 
to have been committed in a private foot path leading across the 
fields to Pancras, or any other place, the offender shall have his 
clergy. 

t Sect* 5* So if an indictment charge the robbery in the king’s 
highway, and the evidence prove that it was committed in a house, 
the offender shall have his clergy. 

t Sect* 6. But if the offence be committed on the river Thames, 
or other public river within the body of a county, it may be laid 
as committed upon the king's highway, for the public streams are 
highways, and are called haut streams le Roi* 

+ Sect* 7. By 3 Will, and Mary, c, 9. which recites that wicked 
and ill-disposed persons are encouraged to commit robberies 
upon men’s persons, by the privilege, as the law now is, of de- 
manding the benefit of their clergy, it is knacted, '' That all 
“ and every person or persons that shall rob any other person, or 
'' shall comfort, aid. abet, assist, counsel, hire or command any 

person or persons to commit any of the said offences, shall not 
" have the benefit of his or their clergy.” 

t Sect* 8. And it has been ruled, that where an indictment of 
robbery consisted of two counts, the first on the 3 Will, and Mary, 
c. 9* and the other on 23 Hen. 8. c. 1. and it appeared that the 
robbery was committed in a house which had been long unoccu- 
pied, and only taken for the purpose of committing the offence, 
a conviction thereon ousted the offender of his clergy ; for that 
the 3 Will, and Mary, c. 9« applied to all robberies wherever 
committed. (4) 

Receivers. 

At common law, a man became accesbry after the fact by re- 
ceiving the felon only, and not by receiving the stolen property ; 
but the great encouragement afforded to thieves by the easy mode 
of getting rid of their plunder, through receivers who purchased 

f it 

(4) assaulting with intent to r(J>, vide ante, p. 113. 
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it at an inferior price^ knowing it to be. stolen, and who were 
not punishable for such conduct, at length induced the legisla- 
ture to consider them as accessaries after the fact. Accordingly 
several statutes have passed — 1st. As to the buying and receiving 
stolen goods in general — 2d. As to the buying and receiving 
stolen lead, iron and pewter — 3d. As to the buying or receiving 
jewels obtained by burglary or robbery — 4th. As to the buying or 
receiving stores, &c. from ships by bum-boats ; and 5th, as to*buy- 
ing and receiving securities for money, knowing them to have 
been stolen ; and by several statutes, the bare possession of pub- 
lic stores is considered, if not duly accounted for, as equivalent to 
a guilty receiving. 

Buying Stolen Goods. 
t Sect. 1. By 3 Will, and Mary, c. 9* 8.4. it is recited. Buyers of stolen 
** That thieves and robbers are much encouraged to commit such 
onences, because a great number of persons make it their trade lony. 
and business to deal in the buying of stolen goods;” and therefore 
ENACTED, That if any person or persons shall buy or receive any 
goods or chattels that shall be feloniously taken or stolen from any 
‘‘ other person, knowing the same to be stolen, he or they shall be 
“ taken and deemed an accessary or accessaries to such felony 
after the fact, and shall incur the same punishment, as an ac- 
** cessary or accessaries to the felony after the felony committed.” 

+ Sect. 2. By 1 Ann. st. 2. c. 9* s. 2. it is recited, That 
buyers and receivers of slolen goods do oftentimes convey ^ 

away and conceal the principal felons, so that they cannot be 
convicted of such principal felony, and thereby such buyers Receivers of 
and receivers have escaped all manner of punishment, which stolen goods 
hath greatly encouraged the buying and receiving of such stolen puriish- 
goods for remedy whereof it is enacted, That it shall prindparfelon 
and may be lawful to prosecute and punish every such person w not convicted. 
** and persons buying or receiving any stolen goods, knowing the 
same to be stolen, as for a misdemeanor, to be punished by fine 
and imprisonment, although the principal felon be not before 
convicted of the said felony, which shall exempt the offender 
“ from being punished as accessary, if the principal shall be after- 
wards convicted.” 

t Sect. 3. By 5 Ann. c. 3 1 . s. 5. it is recited, That felons are 
much encouraged to commit such burglaries and felonies, because a divers of stolen 
great number of persons make it a trade to receive and buy of the goods made ac- 
said felons the goods so by them feloniously taken, and also do make cessaries, &c, 
it their business to harbdur and conceal the said offenders after 
the said facts, knowing the said felonies and burglaries to have 
been by them committed and therefore enacted, " That 
" if any person or persons shall receive or buy any goods or 
“ chattels that shall be feloniously taken or stolen from any other 
person, knowing the same to be stolen, or shall receive, harbour, 
or conceal, any burglars, felons, or thieves, knowing them to be 
‘‘ so, shall be taken and received as accessary or accessaries to 
the said felony or felonies; and being of either of the said 
offences legally convicted, by the testimony of one or more cre- 
dible witnesses, shall suffer and incur the pains of death as a 
“ felon convict.” 

t Sect. 
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If principal fc- + Sect 4. By 5 Ann. c. 31. s. 6. provided, " That if any such 
takZ"accesL'y ** P™cipal felon cannot be taken, so as to be prosecuted and con- 
to be tried as for ” victed for any such offence, yet nevertheless it shall and may be 
a misdemeanor. « lawful to prosecute and punish every such person and persons 
* buying or receiving any goods stolen by any such principal 
" felon, knowing the same to be stolen, as for a misdemeanor, to 
'' be punished by fine and imprisonment, or other such corporal 
** punishment as the court shall think fit to inflict, although the 
** principal felon be not before convict of the said felony, which 
** shall exempt the offender from being punished as accessary, if 
** such principal felon shall be afterwards taken and convicted/’ 

f Sect* 5. By 4 Geo. 1. c. 11. s. 1. Persons convicted of 
** buying and receiving stolen goods, knowing them to be stolen, 
“ may be transported for fourteen years.” 

(a) Rex V ^ determined, that neither the receiving 

Davison, of money (fl) nor bank notes (ft), knowing the same to be stolen, 

3 Bum, 74. are within the above statutes, for they are neither goods, wares, 

g)^Caa,Cra. nor merchandizes.” (5) 

Rex V. Wild, t 7. And it has been determined, that if the principal is 
Stra. 57. convicted, the accessary cannot be tried for the misdemeanor on 
these statutes. 


Every person 
buying orrecciv* 
ing stolen goods 
slull be aceincd 
guilty of a mis- 
demeanor, and 
prosecuted ac- 
cordingly. 


t Sect* 8. By Geo. 3. c. .58. it is recited, " That the 
pernicious practices of buying and receiving stolen goods are be- 
come a great evil, by reason of the difficulty of discovering the 
persons guilty of the same, and of the insufficiency of the laws 
now in being for the punishment of such offenders, in certain 
cases;” and enacted, " That in all cases whatsoever where 
“ any goods or chattels (except (6) lead, iron, copper, brass, bcll- 
metal, and solder) shall have been feloniously taken or sto- 
len, whether the off ence of the person or persons so taking or 
stealing the same, shall amount to grand larceny or some 
greater offence, or to petit larceny only (except where the per- 
** son or persons actually committing the felony shall have been 
" already convicted of grand larceny, oi some greater offence,) 
“ every person who ihall buy or receive any such goods and chat- 
tels, knowing the same lo have been so taken or stolen, shall be 
held and deemed guilty of, and may be prosecuted for, a mis- 
“ demeanor, and shall be punished by i ne, imprisonment, or 
'' whipping, as the court of quarter-sessions, who are hereby im- 
powered to try such olfender, or as any other court before 
which he, she or they, shall be tried, shall think fit to inflict ; 
although the principal felon or felons be not before convicted 
of the said felony, and whether he, she, or they, is or are amen- 
" able to justice or not ; any law or statute to the contrary not- 
withstanding : and in cases where the felony actually commit- 
** ted shall amount to grand larceny, or to some greater offence, 
and where the person or persons actus^y committing such fe- 

lony 


(5) The Cise of Sadi and Morris, in which this goods, &c. to the value of forty shillings, out of 
point was determined, seems to have been much the dwelling-house. 3 E. F. C. 749. 
shaken in Dean’s case, in which it was resolved by (6) These cases having been provided for before, 
all the judges, that bank notes were within the by statute 'i9 Geo. 2. c. 30. vide postca, 220. 
statute if 13 Ann. c. 7. againsi stealing money, 
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** lony shall not be before convicted, such offender or offenders 
shall be exempted from being punished as accessary or accessa- 
ries, if such principal felon or felons shall be afterw^ds con- 
** victed.^’ 

¥ 

t Sect. 9. By 22 Geo. 3. c. 38. s. 2. it is further enacted^ Justices may 
That it shall and may be lawful for any one justice of the grant search- 
peace, upon complaint made before him upon oath, that there 
is reason to suspect that stolen goods are knowingly concealed 
in any dwelling-house, out-house, garden, yard, croft, or other 
place or places, by warrant under his hand and seal, to cause 
every such dwelling-house, out-house, garden, yard, croft, or Punishment of 
other place or places, to be searched in the day time ; and the the **are 

person or persons knowingly concealing the said stolen goods, found. ^ ^ 
or any part thereof, or in whose custody the same, or any part 
** thereof, shall be found, he, she, or they, being privy thereto, 
shall be deemed and held guilty of a misdemeanor, and shall 
** and may be brought before any justice of the peace for the 
county, city, town corporate, riding, division, liberty, or place, 
and made amenable to answer the same, by like warrant of any 
such justice, and being thereof convicted by due course of law, 
shall bo punisliable in tlie manner aforesaid.’’ 

fSoef. 10. By 22 Geo. .3. c. 58. s. 3. it is further enacted. Constables, &c. 
That every constable, hoadborough, or tithing-rnan, in every 
county, city, town corporate, riding, division, liberty, or other 
place where there shall be olliccrs, and every beadle within his 
ward, parish, or district, and eveiy watchman, during such time 
'' only as he is on duty, shall and may apprehend, or cause to be 
apprehended, all and every person and persons vulio may rca- 
“ sonably be suspected of having, or carrying, or any ways con- 
veyiiig, at any time after siui-settiiig and before sun-riging, any 
** goods or chattels suspected to be stolen, and the sahie, together 
with such person or persons, as soon as conveniently may be» 
to convey or carry before any justice of the peace Jbr the county, 

“ city, town corporate, riding, division, liberty, or place aforesaid, 

'' to be dealt witii according to law ; and such person and per- 
“ sons, so carrying or conveying such goods or chattels knowing 
the same to have been stolen, and being thereof convicted, by 
“ due course of law, shall be deemed and held to bo guilty of a 
“ misdemeanor, and, on conviction as aforesaid, shall be iinpri- 
soiled for any time not exceeding six calendar months, nor less 
than three calendar months.” 

+ 11. By 22 Geo. 3. c. 30. s. 4. it is further enacted. Persons offering 

That every person, to whom any goods or chattels, which hava stolen goods to 
been feloniously stolen or taken, shall be brought and offered to 
be sold, pawned, or delivered, §hail and is hereby empowered taken before a 
“ and required (there being reasonable cause to suspect that such justice. 

goods or chattels were stolen) to apprehend, secure, and carry 
‘‘ before a justice of the peace for the county, city, town corpo- 
“ rate, riding, division, liberty, or place, w^herc the same goods 
and chattels shall be so brought or offered to be sold, pawned, 

‘‘ or delivered (having it in his or her power so to do), the person 
** and persons bringing or offering the same.” 

t Sect. 
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Persons under 
15 years of age 
charged with 
felony, discover 
ing receivers, 
shall be pardon 
ed. 


Not to repeal 
any former law 
&c. 


Rl*x V. Baxter, 
6 Term llcp.83. 


Buyers or re- 
ceivers know- 
ing, &c. trans- 
ported for 14 
years. 


12. . By 22 Geo. 3. c. 30. s. 5. it is further enacted, 
' ** If any person or persons, being out of custody, or in custody, 
- " if under the age of fifteen years, upon any charge of felony 
within benefit of clergy, shall have committed any felony, and 
’ ** shall afterwards discover two or more persons w^ho shall have 
** bought or received any goods or chattels which shall have been 
feloniously stolen or taken from any other person or persons, 
knbwing the same to be stolen, so as two or more of the per- 
sons discovered shall be convicted of such buying or receiving, 
** he, she, or they, so discovering, shall have and be entitled to 
** the gracious pardon of his majesty, his heirs and successors, 
for all such felonies by him or her committed at any time or 
** times before Such discovery made, which pardon shall be like- 
wise a bar to any appeal brought for such felony.” 

f Sect. 1 3. By 22 Geo. 3. c. 30. s. 6. it is provided, '' That 
nothing herein contained shall extend to repeal any former 
law now in being for the punishment of such offenders; and 
" provided also, that such oftbiider, after having been prosecuted 
and convicted under this act, shall not, for the same offence, 
** be afterwards punished, or liable to be punished, by any such 
“ former law.” 

t Sect. 14. It hath been determined, that in an indictment 
against a receiver under this statute, it is not necessary to aver 
that the principal had not been convicted.” 

As to the SECOND point, viz. The offence of buying and re- 
ceiving stolen lead, iron, 8cc. 

+ Sect. 1 . jjiy 29 Geo. 2. c. 30. it is recited, That tlio 
pernicious practice of stealing lead, iron, copper, brass, bell-mc- 
tal and solder fixed to, or lying or being in or upon houses, out- 
houses, mills, ware-houses, workshops, and other buildings, areas, 
vaults, yards, gardens, orchards, or other places ; and also the 
stealing of sucli materials from ships, barges, lighters, boats, aiul 
other vessels and cruft, upon navigable rivers, in ports of entry or 
discharge, creeks and docks belonging tliereto, and also from off 
wharfs, keys and other places, is become a great and notorious 
evil, by reason of the difficulty in apprehending and convicting 
the thieves, and still greater difficulty of discovering and convict- 
ing the buyers or receivers thereof ; which buyers or receivers 
are the principal cause of the commission of such thefts : and in 
regard that the said offences are committed in such close and 
clandestine manner, that there can be no witness or witnesses to 
the same, but such who i§ or are partakers of the offence : and 
whereas if the buyers and receivers of lead, iron, copper, brass, 
bfdl-metal or solder, knowing or having reasonable cause to sus- 
pect the same to be stolen, or unlawfully come by, w^ere made 
original offenders, and punishable independent of the apprehen- 
sion and conviction of the thief ; and if the apprehending, prose- 
cuting, and convicting the offenders in both kinds were rendered 
more easy and speedy, it might more effectually tend to the dis- 
covery and suppression of the said offences and for remedy 
thereof enacted, That every person who shall buy or receive 
any lead, iron, copper, brass, bell metal or solder, knowing the 

*‘same 



Ch. 19- LARCE^^Y^— SSf 


** same to be unlawfully come by, or shall privately buy or receive 
any stolen lead, iron, copperj brass, bell-metal or solder, by 
suffering any door, window or shutter to be left open or un- 
** fastened between sun-setting and sun-rising for that purpose, 
or shall buy or receive the same or any of them, at any time in 
any clandestine manner from any person or persons whatsoever, 
** shall, being thereof convicted by due course of law, although 
the principal felon or felons has not or have not been con\dcted 
of stealing the same, be transported for fourteen years to any 
of his majesty’s colonics or plantations in America, according 
'' to the laws in force for the transportion of felons.” 


f Sect, By 29 Geo. 2. c. SO. s. 2. it is fj||rthcr enacted. Where cause of 
That it shall and may be lawful for any one justice of the issuJ**' 
peace, upon complaint made to him upon oath by any credit- warrant, 
able person, that there is cause to suspect stolen lead, iron, 
copper, brass, bell-metal or solder, is concealed in any dwelling- 
house, out-house, yard, garden or other place or places, by war- 
rant under his hand and seal, to cause every such dwelling-house, 
out-house, yard, garden and place to be searched in the day- 
time ; and if any lead, iron, copper, brass, bell-metal or solder, ^ 
suspected to be stolen, shall be found therein, to cause the 
same, and the person or persons in whose house, out-house, , 

yard, garden or other place the same shall be found, to be 
brought before any two or more justices of the peace for the 
said county, city, riding, division, liberty or place ; and if the 
said person or persons shall not give an account, to the satis- 
“ faction of such justices, how he, she, or they came by the 
same ; or shall not, within some cotunnient time to be set by 
'' the said justices, produce the party or parties of or from whom 
“ he, she or they, bought or received such stolen lead, iron, cop- 
per, brass, bell metal, or solder ; that then the said person or 
persons so offending shall be deemed and adjudged guilty of a 
misdemeanor.” 


+ Sect, 3 , By 29 Geo. 2. c. 30, s. 3 , it is further enacted, That Suspected per- 
“ every constable, headborough or tithingman, in every county, city, 
town corporate, or other place where they shall be officers, and bif apprehend- 
every beadle within his ward, parish, or district, and every watch- ed, &c. 
man, during such time only as he is on liis duty, shall and 
may apprehend, or cause to be apprehended, all and every per- 
“ son or persons who may reasonably be suspected of having 
“ or carrying, or any ways conveying, at any time after sun-set- 
ting and before sunrising, any lead, iron, copper, brass, bell- 
metal or solder suspected to be stol^ or unlawfully come by ; 
and the same, together with such person or persons, as soon 
as conveniently may be, to convey or carry before any two or 
** more justices of the. peace for the county, city, riding, division, 
liberty, or place aforesaid ; and if the person or persons so ap- 
prehended, conveying any such lead, iron, copper, brass, bell- 
metal or solder, shall not produce the party or parties from 
** whom he, she, or they bought or received the same, or some 
other credible witness to depose upon oath the sale or delivery 
" of the said lead, iron, copper, brass, bell-metal or solder (which 
oatli any such justices are hereby empowered to administer), 

' or 
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* Of shall not give an account, to the satisfaction of any two or 

** more of such justices, how he, she, or they came by the same, 
" that then the said person or persons so apprehended shall Ke 
** deemed and adjudged guilty of a misdemeanor/' 

In which case*, f Sect, 4. By 29 Geo. 2. c. 30. s, 4. it is further enacted, 
de with ” where any person or persons shall be convicted of cither 
thcchnrch^war- " of , the misdemeanors aforesaid, it shall and may be lawful for 
dens, &c. ** any two or more of such justices to cause such lead, iron, cop- 

" per, brass, bell-metal or solder, to be deposited in the hands of 
" the churchwardens and overseers of the poor of the place where 
" such lead, iron, copper, brass, bell-metal or solder were found, 
" or in any otljpr convenient place, for any time not exceeding 
thirty days ; and in the mean time to order the said church- 
" wardens and overseers of the poor, or one of them, in all and 
" every of the parishes within the bills of mortality, to insert an 
** advertisement in some public paper, and in every other parish 
'' or place to cause notice to be given by some public crycr, and 
** by fixing on the church or chapel door notice describing such 
lead, iron, wpper, brass, bell-metal or solder, and where the 
same shall be so deposited, to the end that persons having lost 
** such lead, iron, copper, brass, bell-metal or solder, may come 
"and claim the same, or any reputable person on their behalf; 
Owner proving " and ill casc any person or persons can j)rovc their property to 
his property, to a coppcr, brass, bell-mctal or solder, upon 

avciieni. ^roath, to the satisfaction of any two or more of such justices 
" of the peace for such county, city, riding, division, liberty or 
" place, that then such justices shall order restitution of such 
" lead, iron, cop[)er, br^, bell-metal or solder, to the owner or 
" owners thereof, after paying the reasonable charges of remov- 
" ing, depositing and giving public notice of the same ; and if at 
" the end of the said thirty days no person or persons shall come 
" and prove his, her, or their property, nor any reputable person 
" on his or their behalf, to such lead, iron, copper, brass, bell- 
" metal or solder, the same to be sold fbiithe best price that can 
" reasonably be had; and after deducting the charges as afore- 
" said, one moiety of the money arising from such sale to be given 
to the person or persons who shall apprehend the party or par- 
" ties guilty of the misdemeanors aforc-inentioncd, or either of 
" them ; and tBe other moiety thereof to the poor of the parish 
" where such offence was committed (it it is known where), or 
'' else where such convictions shall be made.” 


Person to whom f Sect, 5, By 29 Geo. 2. c. SO. s. 5, it is further enacted, 
**That every person to whom lead, iron, copper, braf?s, bell- 
brought may in " metal or solder shall %e brought and offered to be sold, 
suspected case « pawned or delivered, shall and is hereby empowered and re- 
stop, &c. «^uired (there being reasonable cause to suspect that such lead, 
" icon, copper, brass, bell-metal or solder, was stolen or unlaw- 
" fully come by) to apprehend, secure, and carry before a justice 
' " of the peace for the county, city, riding, division, liberty or 

" place where the same shall be so brought or offered (having it 
4 " in his or her powder so to do), the person or persons so briiig- 

"ing or offering the same, together with such lead, iron, copper, 
" brass, bell-metal or solder; and such person or persons so ap-^ 

" prehended 
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prehcnded shall be dealt with, and such lead, iron, copper, 
brass, bell-metal or solder, shall be deposited and disposed of 
** in the same iiiaiiiier, as if he, she, or they had been apprehended 
by the constable, headborough, tithingnian, beadle or watch- 
*^n)an, as aforesaid; and if it shall appear upon the oath of any 
person, notwithstanding such person or persons was or were 
concerned in the stealing the same, if corroborated with other 
credible circumstances, to the satisfaction of two or more*jus- 
“ tices of the peace for the county, city, riding, division, liberty 
'' or place, where the same shall be so brought or offered as 
aforesaid, that there was reasonable cause to suspect such lead, 
iron, copper, brass, bell-metal or solder, was stolen or unlaw- 
fully come by, and that the person or persona to whom such 
lead, iron, copper, brass, belbmetal or solder, was so brought, 

'' or offered, did not (having it in his, her, or their power so to 
do) apprehend, secure and carry before a justice of the peace 
'' as aforesaid, the person or persons, who so brought or offered 
the same, that then the person or persons to whom such lead, 

“ iron, copper, brass, bell-metal or solder was brought or 
offered, shall be deemed and adjudged guilty of a misdemeanor.” 

+ Sect. 6. By CO Geo. C. c. 30. s. 6. it is further enacted, Persons convic- 
‘‘ TJiat everv person deemed and adjudged guilty of a inisde- a misde- 
'' meanor, 111 liaviiig in his, her, or their possession, any lead, iron, 
copper, brass, bell-nietal or solder, suspected to be stolen, or satis 
''unlawfully come by, and not producing the party or parties 
" of whom he, she, or they bought or received the same, nor 
" giving a satisfactory account how he, she, or they came by the 
“ same, or in having, carrying, or conveylhg of lead, iron, copper, 

" brass, bell-inetal or solder, suspected to be stolen or unlawfully 
" come by, and not producing the party or parties from whom 
" he, she, or they bought or received the same, nor any credible 
" witness to depose upon oath tlic sale or delivery thereof, nor 
" giving a satisfactory account how he, she, or they came by the 
" same (as the case shml be), shall, for every such misdemeanor, 

" forfeit for the first offence the sum of forty shillings, and for the 
" second offence the sum of four pounds, and for every subsc- 
" qiicnt offence tlic sum of six pounds ; and that every person 
" deemed and adjudged guilty of the misdcmeaiiqir of neglecting 
" to apprehend, secure, and carry before a justice of the peace 
" the person or persons (having it in his; her, or their power so 
" to do) who brouglit or offered to sell, pawn or deliver any lead, 

" iron, copper, brass, bcll-inetal or solder (as the case shall be) 

" suspected to be stolen or unlawfully come by, shall, for every 
such misdemeanor, forfeit for the first offence the sum of 
twenty shillings, and for the second offence the sum of forty 
" shillings, and for every subsequent offence the sum of four 
" pounds ; all which said respective forfeitures shall and may be 
" levied by distress and sale of the goods and chattels of every 
" such offender (rendering to him or her the overplus, after 
charges of the said distress and sale deducted) by warrant un- 
" der the hands and seals of any two or more such justices before ♦ 

'' whom such offender was deemed and adjudged guilty ; which Forfeiture how 
" forfeiture shall be paid, one moiety thereof to the informer, and 

" the 


accounting 
ifactorilv tor 
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th6 other moiety thereof to the overseers of the poor, for the 
use of the poor of the parish or place where such offence was 
“ committed (if it is known where), or else where such convic- 
Torwant of dia- " tion shall be made ; and if no sufficient distress shall be found, 
be commSl*** '' whereupon to levy the said respective forfeitures, then the 
said^justices shall and may commit every such offender, so re- 
^'spectively deemed and adjudged guilty as aforesaid, to the 
** cofnmon gaol or other prison, or house of correction, within 
their jurisdiction, without bail or mainprize, for the space of 
one month for the first offence, and for the second offence for 
** the space of two months, and for every subsequent offence until 
such offender shall be discharged by order of the court of 
** general or quarter-sessions.’’ 

Convictions to f Sect. 7. By 29 Geo. 2. c. 30. s. 7. it is further enacted, 
be certified to « Tijat every conviction of any offender, in any of the aforesaid 
misdemeanors, shall be certified by two or more of the justices 
of the peace, making the same, to the next general or quartcr- 
sessions of the peace, to be filed and entered amongst the 
records of^he said sessions; %vliich said conviction shall be 
*'good and effectual in law to all intents and purposes, and shall 
Conviction not " MOt be quashed, set aside, or adjudged void or insufficient for 
to be quashed, ** want of any form of words whatsoever, nor be liable to be 
or removed. « removed by certiorari into his majesty’s court of king's bench ^ 
** but shall be deemed and taken to be final, to all intents and 
** purposes whatsoever,” 

Felon convict- f Sect. 8. By 29 Geo. 2. c. 30. s. 8. it is further enacted, 
mg the buyers t< jf gjjy person, being out of prison, shall commit any 
tided to his par^ felony, by stealing any lead, iron, copper, brass, bell-metal or 
don. solder, and afterwards discover two or more persons who shall 

buy or receive any stolen lead, iron, copper, brass, bell-metal 
** or solder, knowing the same to be stolen, so as two or more 
“ of the persons discovered shall be convicted of such buying or 
** receiving, he, she, or they so discovering shall have, and be in- 
titled to, the gracious pardon of his majesty, his heirs and suc- 
" cessors, for all such felonies by him or her committed, at any 
** time or times before such discovery made, which pardon shall 
be likewise a bar to any appeal brought for such felony.” 

And convicting t Sect, 9. By 29 Geo. 2. c. 30, s. 9. it is further enacted, 
any of a misde- ‘ That if any person shall be concerned in the stealing any lead, 
imprehendin"*** ' Copper, brass, bcll-metal or solder, and shall afterwards, 
&c. is dischwg- ' being out of prison, discover any person to whom he, she, or 
cd from prose- ' they shall have offered to sell, pawn or deliver any stolen lead, 
fdX' copper, brass, bell-metal or solder, so as such pcjrson be 

convicted of the misdemeanor of not apprehending, securing, 
and carrying him, her, or them before a justice as aforesaid^ 
that then the person making such discovery shall not be liable 
to be prosecuted for stealing the lead) iron, copper, brass, bell- 
metal or solder, so offered as aforesaid.” 

Limitation of f Sect, 10. By 29 Geo. 2. c. 30. s. 10. it is further enacted, 
actions. w That if any action or suit shall be commenced or brought 
agaiuht any justice or justices of the peace, or other officer or 
person whatsoever, for doing or causmg to be done any thing 
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in ptir^ance of this act, cotiheming the said offences, the same 
shall he commenced or brought within six months after such 
** cause of action has accrued ; and the defendant in shch case 
** may plead the general issue, and give the special matter in evi- 
** dence ; and if, upon such action, a verdict shall be given f^ the 
defendant, or the plaintiff become nonsuited, or discontinoe his 
** action, the defendant shall have treble costs.”(0 « 
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t Sect. II. By 29 Geo. 2. c. 30. s. 11. it is provided, That Former laws not 
‘^nothing herein contained shall extend, or be construed to 
extend to repeal any former law now in being, for the punish- double puuish- 
nient of such offenders ; provided also, that such offender, ment. 

** after having been punished by this act, shall not for the same 
** offence be afterwards punished or be liable to be punished by 
any such former law.” 


t Sect. 12. By 21 Geo. 3. c. 69. it is recited, *^That the Every person 
above statute 29 Geo. 2. c. 30. has been found by experience to who shall buy or 
tend to good and useful purposes, and to prevent nDany felonies pewter pof, or 
being committed in respect to the several articles therein men- other pewter, 
tioued ; but the metal called jiewter not being mentioned or in- ^^***^0 
eluded in the said act, evil-disposed persons have taken ad van- fen, &c. shall, on 
tage thereof, and the stealing of pewter pots, and other pewter, conviction for a 
and the buying and receiving such pewter pots, and other pewter, ^o“t"d*for iTven 
knowing the same to be stolen, is become a great and notorious &c.* ^ 
evil;” and therefore enacted, That every person who shall Foster, 74!. 
buy or receive any pewter pot, or other vessel, or any pewter 
in any form or shape whatever, knowing the same to be stolen, 
or unlawfully come by ; or shall privately buy or receive any 
stolen pewter, by suffering any door, window or shutter, to be 
left open or unfastened between sun-setting and sun-rising, for 
that purpose ; or shall buy or receive the same at any time, in 
‘‘ any clandestine manner, from any person or persons what- 
soever ; shall, being thereof convicted by due course of law% 
although the principal felon or felons has not or have not been 
convicted of stealing the same, be transpt)rted, in like manner 
as other felons are directed -to be transported by the laws and 
statutes of this realm, for any time not exceeding seven years, 

'' or be kept or detained in prison, and therein kept to hard la- 
'' hour, for any time not exceeding three years, nor less than one 
‘'year; and within that time (if such Court shall think fitting) 

" such offender or offenders shall be once, or oftener, but not 
more than three times, publicly whipped.” 

t Sect. 


( 1 ) It has been considered by some, that this 
act, 29 Geo. 2. c. 30. relates to the materials there- 
in mentioned, only in their raw state, as contradis- 
tinguished from wrought goods; but there is a 
great didiciiity in adopting such a construction, for 
the statute speaks di lead and iron, &c. tu 
Burnses, which cannot be in their raw state : but 
the metals must in some sort be manufactured, 
and be either bars, bolts, rails, sheets of lead, or in 
aoroe other form capable of a more specific de- 
scription than merely lead, iron, or copper. That 
VOL. I. 


this statute was not intended to be so confined, 
seems evident from the preamble of the statute 21 
Geo. S. c. 69. from whence it must be collected 
that tlie legislature considered that if pewter gene- 
rally bad been mentioned in the former law, it 
would have reached the case of receiving pewter 
pots after they had been stolen, and that pewter 
was a sufficient description of every thing manu- 
factured out of it, 9 nd that the form or shape diet 
not make that description less proper. (3 £. P, w 
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Foster, 74. f Stot, 13. But these atatutes, which makethereceiversof stolen 
goods accessaries to the felony, being understood to make them 
accessaries only in such cases where by law an accessary may be> 
do not extend to cases where the property stolen does not 
amount to the value of twelve-pence. 

Buying and Receiving Stokn Jewels. 

Perwns receiv- By iQ Geo. 3. c. 48. IT IS RECITED, "That the facility 
Slowing them jewels, and gold and silver plate, are dis- 

lo be stolen, tri- posed of, is One principal cause of the frequent commission of 
fdreasrfter**^ burglaries and highway robberies; and the present laws against 
couviciion^of receiving of stolen goods are found insufficient to deter per- 
prinripal felons: sons from that practice and therefore ENACTED, "That every 
SontobMran^ ** person wlio shall buy or receive any stolen jewel or jewels, or 
ported forfow- Stolen gold or silver plate, watch or watches, knowing the 
teen years. " same to have been stolen, shall, in all cases where such jewel 
or jewels, or gold or silver plate, shall have been feloniously 
" stolen, accompanied with a burglary actually committed in steal- 
" ing the same, or shall have been feloniously taken by a robbery 
" on the highway, be triable as well before conviction of the 
principal felon in such felony and burglary or robbery, whether 
^ he shall be in or out of custody, as after bis conviction : and if 
' any person so buying or receiving such jewel or jewels, or gold or 
silver plate, shall be convicted thereof, he shall be adjudged guilty 
'* of felony, and be transported to some of his majesty’s plantations 
' in America for the space of fourteen years, according to the 
laws in force for transportation of felons.”(l) 

Receiving Stores, from Ships by Bumlhboats. 

Persons naviga- 1 , By £ Geo. 3. c. 28. IT IS RECITED, '' That many 

BOATs^on^hen- MWisposed persons, using and navigating upon the river Thames 
ver Thames, and Certain boats, commonly called bumb-boats, and other vessels, 
storel^ofarScIes pretence of selling liquors of different sorts ; and also 
bdwiriiw tothe ^obacco, brooms, fruit, greens,, gingerbread, and othei 
ships m the said such like warc and things to and amongst the seamen and 
labourers employed in and about ships, vessels, and other craft 
^ ^ there, do frequently take occasion to cut, damage, and spoil the 

cordage, cables, buoys, and buoy-ropes, and the headfasts, and 
other fasts belonging to such ships, vessels, and craft, and frau- 
dulently carry away the same ; likewise encourage such seamen 
and labourers to dispose of such cordage, cables, and buoys, and 
such goods, merchandizes, materials, and stores, secretly and un- 
lawfully, whereby great losses are sustained by merchants and 
owners of such ships, vessels, and other craft, in the said river:” 

for 

(1) By the ebectiDg part of this clause the mentioned, knowingly, against the form of the 8ta< 

words** watch or watches” are omitted, evidently tute. Tlie prisoner was convicted : but the case 

by mistake. Under this statute Esther Moses was was reserved* for the opinion of the judges, whether 

indicted at the Kent summer ibises, 178S, before the receiving a gold watch adB such seals, knowing 

Gould, J* The indictment set fordi a robbery on them to have been stolen, was a felony within the 

Mr. Drumiwmd, on die highway, of a watch, gold act Some thought the gold case was plate within 

.watch case, end two cornelian i^s set in gold ; the meaning of the act: but others differed. They 

and then charged the prisoner with having received all, however, a^ed, that the cornelian seals, set 

the stoien watch, jewels, and gold plate above in gold, were jewela (9 £. P. C. 755.) 
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for remedy wlim-eof it is enacted, That if any person or per- 
sons shall use, let out to hire, lend, or navigate, or shall be lud- 
ing or assisting in using or navigating upon the said tiver, any 
" biimb-boat, or other boat, for the purpose of selling, bartering, 
exchanging, or exposing to sale, to and amongst the seamen 
'' and labourers employed in and about ships, vessels, or other 
craft, any liquors, slops, tobacco, brooms, or any fruit, grj eiis, 
gingerbread, or other such like ware ; and shall sell, barter, ex- 
** change, or expose to sale as aforesaid, any sort of liquor, or 
any slops, tobacco, brooms, or any fruit, greens, gingerbread, 
or other such like ware or things, in, from, or out of any bumb- 
boat, or other boat (other than and except such bumb-boats, and 
other boats and vessels as shall be entered in the office of the 
master, wardens, and assistants of the guild, fraternity, or bro- 
** therhood, of the most glorious and undivided Trinity, and of 
Saint Clement, in the parish of Deptford Strotid, in tlie county 
** of Kent, in manner herein-after mentioned, and shall be used 
“ and navigated for the purposes aforesaid, in the day time, be- 
tween sun-rising and sun-setting only) ; or if any person or per- 
sons shall take in exchange, or by way of barter, or shall un- 
lawfully receive, or procure to be delivered to them, any ropes, 

** cordage, tackle, apparel, furniture, stores, materials, or any part 
of any cargo or loading of any ships or vessels in the said river ; 
all and eveiy such person or persons respectively shall, upon 
conviction thereof before any justice or justices of the peace of 
and within any county, city, division, liberty, or place adjoining 
to the said river, upon the oath of one or more credible person 
or persons, be deemed guilty of a misdemeanor ; and it shall 
and may be lawful for any person or persons to apprehend and 
detain all persons then on board such boat, and also to seize, 
search and detain in some place of safety, such boat, and the 
tackle, apparel, and furniture, and loading thereof; and the 
person and persons so apprehended shall be (as soon as con- 
veniently may be) conveyed before such justice or justices of 
the peace as aforesaid ; and such boat, with the said tackle, 

** apparel, furniture, and loading thereof, shall, upon such con- 
viction as aforesaid, be forfeited and disposed of as is herein- 
after mentioned.” 

t Sect. 2. By 2 Geo. 3. c. 28. s. 2. it is enacted, " That Burab-boats 
every bumb-boat, or other boat whatsoever, used and navi- be regis- 
" gated for the purposes aforesaid, upon the said river, between 
London-bridge and the Lower Hope Point, shall be entered by 
** the owner or owners thereof with the master, wardens, and 
assistants, at their office at the Trinity-house in Water-lane, 

** Lotidon, specifying the name or names, or place and places of 
** abode of such owner or owners; to the intent that the said 
" master, wardens, and assistants, may register every such entry, 

** and deliver in writing to such owner or owners a number to be 
** marked on one or more part or parts of every such bumb-boat, 

** or other boat; and every such owner or owners shall cause 
** the number so delivered to be forthwith marked, together with 
his, her, or their Christian and surname or names, and place or 
places of abode, upon such part or parts of the said boat so 

Q ^ " entered 
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The register 
shall be renew- 
ed on every 
change of the 
property in 
such buiiib- 
boat. 


The Trinity 
Company shall 
numkr the re- 
gister and 
mark the boats. 


" entered as aforesaid, in such manner as the said master, urar- 
** dens, and assistants shall, from time to time, direct and ap- 
“ point, in pursuance of the authorities and directions herein- 
^ after given for that purpose.” 

t Sect. 3. By 2 Geo. 3. c. 28. s. 3. it is provided, ** That 
' every time, and so often as the property of any such bumb- 
boat, or other boat, shall be varied or altered, the new owner 
or owners shall forthwith make a fresh entry of the same, and 
cause the number delivered in pursuance thereof to be marked 
on the said boat, together with his, her, or their Christian and 
surname or names, and place or places of abode, upon such 
part or parts of the said boat, and in like manner as is herein- 
before directed, at the tirst entering of any such boat.” 

t Sect, 4. By 2 Geo. 3. c. 28. s. 4. it is further enacted, 
That the said master, wardens, and assistants, shall, and they 
are hereby empowered and required to receive and register 
every such entry in a book or roll to be provided and kept for 
that purpose, and to deliver out a number, in writing, to such 
owner or owners, to be marked on one or more part or parts 
of such boat, in such manner as shall be directed and ap- 
pointed in pursuance of this act, for the registering which 
entry, and delivering out such number, the sum of live shil- 
lings shall be paid, and no more: and the said master, war- 
dens, and assistants, are hereby authorised and empowered to 
take and receive the same, and, from time to time, to make 
such orders, rules, and regulations, as they shall think requisite 
and proper, for the ascertaining the part or parts of such boat, 
on which the said number, and the names and place or places 
of abode of the owner or owners thereof shall be marked, and 
in what manner, and of what dimensions the figure or figures, 
and letters, composing such number, and names and place or 
places of abode, shall be made, and how the same shall be, 
from time to time, renewed, and kept fair and legible; and 
that all such orders, rules, and regulations, after one publica- 
tion thereof in the London Gazette, and printed copies of the 
same being affixed at Iron Gate, the Hermitage, Execution 
Dock, Shadwell Dock, liotherlntke Old SlairSf Deptford, Hat- 
cliff Cross, and Blackwall, shall be observed by and binding 
upon every owner or owmers of such I’oats so entered as afore- 


The Company, f Sect, b. By 2 Geo. 3. c. 28. s. 5. it is enacted, " Tliat it 

or persons de- gjjrjH ju^y lawful for the Said master, wardens, and as- 

may stop and”* sistants, or such person or persons as they shall from time to 

search bumb- time depute and appoint under the seal of their corporation, 

^ats. « and for all owners or masters of ships or vessels, either in 

whole or in part, in the said river respectively, or for such per- 
" son and persons as the said owners nnd masters, or any seven 
** or more of them, by writing under their hands and seals, shall, 
for that purpose, nominate, depute, and appoint (and which it 
** shall be lawful for them, from time to time, to do) at any time 
" or times, to stop, search, and detain, in some place of safety, 
any boat which there shall be reason to suspect has any ropes, 
'' coinage, tackle, apparel, furniture, stores, materials, or any 

part 
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part of any cargo or ladings stolen or unlawfully procured from 
or out of any ship or vessel in the said river; and also to ap- 
prehend and detain^ or cause to be apprehended andMetained, 
any person or persons who may be reasonably suspected of 
" having or conveying any such goods^ stores, or things in such 
boat; and such person or persons so apprehended shall be (as 
soon as conveniently may be) conveyed before one or more 
^'justice or justices of the peace, for any county, city, division, 
liberty, or place, adjoining to the said river: and if such per- 
sou or persons shall not produce the party or parties from 
whom he, she, or they bought or received such merchandizes, 
goods, stores, or things aforesaid, or some credible person to 
depose, upon oath, the sale or delivery thereof, or shall not 
** give an account to the satisfaction of such justice or justices, , 

how he, she, or they came by the same; that then the said 
person or persons so apprehended shall be deemed and ad- 
^'judged guilty of a misdemeanor; and such boat, with her 
tackle, apparel, furniture, and loading, shall, upon such con- 
" viction, be forfeited and disposed of as is herein-after directed/* 

t Sect, 6. By 2 Geo. 3. c. 28. s. 6. it is further enacted. Constables and 
That every constable, headborough, and beadle, and every watchmen may 
watchniun (during such time as he shall be on duty) of every pected ^Te*^** 
parish and place where he shall be an officer, shall and may stolen from 
‘'apprehend and detain, or cause to be apprehended and de- ships by means 
“ tained, all and every person and persons who may reasonably ^ 

“ be suspected of having or carrying, or any ways conveying, any 
“ ropes, cordage, tackle, apparel, furniture, stores, materials, or any 
" part of any cargo or lading, stolen or unlawfully procured from 
" or out of any ship or vessel in the said river Thames, and also 
“ shall and may seize and detain in some place of safety such 
“ merchandizes, goods, stores, and things aforesaid, and shall, as 
“ soon as conveniently may be, convey, or cause the person or 
" persons so apprehended to be conveyed, before any one or 
more justice or justices of the peace for any county, city, divi- 
“ sion, liberty, or place adjoining to the said river; and if such 
“ person or persons shall not produce the party or parties from 
“ whom he, she, or they bought or received the same, or some 
“ credible person to depose upon oath the sale or delivery thereof, 

“ or shall not give an account, to the satisfaction of such justice 
“ or justices, how he, she, or they came by the same, that then 
“ the said person and persons so apprehended shall be deemed 
“ and adjudged guilty of a misdemeanor.’* 

+ Sect. 7. By 2 Geo. 3. c. 28. s. 7. it is further enacted, and justices of 
“ That it shall and may be lawful for any justice of the peace, 

" upon information made to him on oath, by any credible per- ^Twant on a ^ 

" son or persons, that there is cause to suspect that any mer- suspicion of 
" chandizes, goods, stores, or things (suspected to have been 
stolen or unlawfully come by, or taken from some ship of 
“ vessel in the said river) are concealed in any dwelling-house, 

“ warehouse, out-house, yard, garden, or other place, by warrant 
" under his hand and seal, to cause every such dwelling-house, 

" warehouse, out-house, yard, garden, and place to be searched 
'' in the day-time; and if any such merchandizes, goods, stores, 

'' or 
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or things shall be found tbereini to cause the same to be depo« 
sited and kept in some place of safety; and also to cause the 
person or persons in whose house* warehouse* out-house, 

* yard, garden, or other place the same shall be found, to be 
' brought before him, or any other justice or justices of the 
‘ peace for the same county, city, division, liberty, or place; 
' and if such person or persons shall not give an account to the 

* satisfaction of such justice or justices how he, she, or they 

* came by the same, or shall not within some reasonable and 
' convenient time, to be set by such justice or justices, produce 
‘ the party or parties of or from whom he, she, or they bought 
‘ or received the same merchandizes, goods, stores, or things, 
^ tliat then the person or persons in whose house, warehouse, 

‘ out-house, yard, garden, or other place the same shall be 
' found, shall be deemed and adjudged guilty of a misde* 
^ meaner ” 


The goodg shall 
be deposited 
with the parish- 
ollicers on the 
offender being 
convicted of 
cither of the 
misdemeanors. 


t Sect. 8. By 2 Geo. 3, c. 28. s. 8. it is enacted, " That 
** upon any person or persons being convicted of either of the 
said last-mentioned misdemeanors, it shall and may be lawful 
** for such justice or justices, before whom such person or per- 
“ sons was or were convicted, to cause such merchandizes, goods, 
** stores, or things to be deposited in the custody of the church- 
** wardens or overseers of the poor of the place where they shall 
have been so first deposited as aforesaid (who are hereby re- 
** quired to receive the same), or in any other convenient place, 
** for any time not exceeding thirty days; and to order such 
** churchwardens or overseers of the poor, or one of them, if the 
** same shall happen to be in any of the parishes or places within 
the hills of mortality, to insert immediately an advertisement in 
** some public newspaper; and if the same shall happen to be in 
“ any other parish or place, to cause notice to be immediately 
given by some public cryer, and by affixing on the church or 
chapel door a notice in writing, describing such merchandizes, 
** goods, stores, or things, and where the same shall have been 
" so deposited, to the end that persons having lost any such, or 
“ any reputable person on their behalf, may come and daim the 
same, within thirty days from the time of giving and affixing 
** such notice as aforesaid; and in case any person or persons do 
** or shall, within the space of snch th’ity days, prove his, her, 
** or their property iu and to the said merchandizes, goods, 
“ stores, or things, upon oath, to the satisfaction of one or more 
"justice or justices as aforesaid, that then such justice or jus- 
** tices shall order restitution of such merchandizes, goods, 
" stores, or things to be made to the owner or owners thereof, 
" after paying the reasonable charges of seizing, removing, depo- 
" siting, and giving public notice as aforesaid, and also reason- 
" able compensations to the person oy persons giving such in- 
" formation as aforesaid; such charges and compensations to be 
" settled and ascertained by such justice or justices; but if at 
" the end of the said thirty days (notice having been given as 
" aforesaid) no such proof shall be made as aforesaid, the said 
" merchandizes, goods, stores, or things shall be sold by the 
" churchwardens or overseers, in whose custody the same shall 

" have 
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have been deposited aa aforesaid^ for the beat^price that can* 
reasonably be had; and» after deducting the cbvges 30 settled 
** as aforesaid, the remainder of the money arising from such 
** sale shall be given, one moiety thereof to the person or per- 
sons so apprehending or giving information as aforesaid (as 
** the case shall be) of the party or parties guilty of the misde- 
** mcanors as aforesaid, or either of them, and the other moiety 
to the poor of the parish or place where such merchandkes, 
goods, stores, or things shall have been so first deposited as 
aforesaid.” 

t 8tcU 9« By 2 Oeo. 3. c. 28. s. 9* it is further enacted. Pawnbrokers 
That every person to whom any goods, stores, or things be- 
longing to ships or vessels shall be brought and offered to be have 
sold, pawned, or delivered, shall, and he or she is hereby em- stolen, 
powered and required (there being reasonable cause to suspect 
that such merchandizes, goods, stores, or things were stolen, 
or unlawfully come by, from or out of any ship or vessel in the 
“ said river) to apprehend, secure, and carry before a justice of 
the peace for the county, city, division, liberty, or place where 
the same shall be so brought or offered, the person or persons 
so bringing or offering the same, and in the meantime to secure 
** such merchandizes, goods, stores, or things, and such person 
or persons so apprehended shall be dealt with, and such mer- 
chaudizes, goods, stores, or things shall be deposited and dis- 
posed of, in the same manner as if he, she, or they had been 
apprehended by the constable, headborough, beadle, or watch- 
** man as aforesaid.” 

t Sect, 10. By 2 Geo. 3. c. 28. s. 10. it is further enacted, Penons guilty 

That every person deemed and adjudged guilty of any of the 

misdemeanors aforesaid shall, for every such misdemeanor, 

forfeit, for the first offence, the sum of forty shillings; for the 

second offence, the sum of four pounds; and for every subse- 

quent offence the sum of four pounds; all which said respec- 

tive forfeitures shall and may be levied by distress and sale of 

the goods and chattels of every such offender (rendering to 

him, ^er, or them the overplus, after charges of the said dis- 

tress and sale deducted), by warrant under the hand and seal, 

“ or hands and seals, of any one or more of such justice or jus- 
tices before whom such offender was convicted; which for- 
feiture shall be paid, one moiety thereof to the person appre- 
bending such oifender or offenders, or giving information, as 
the case shall be, and the other moiety thereof to the said 
master, wardens, and assistants of the said corporation, to be 
distributed among the poor decayed seamen, and their widows, 
under the care of the said corporation ; and if the said respec- 
tive forfeitures shall not be paid, nor sufficient distress shall be 
“ found whereon to levy the same, then the said justice or jus- 
" tices shall and may commit every such offender so convicted 
** as aforesaid to the common gaol, or other prison or house 
of correction within liis or their jurisdiction, without bail or 
mainprize, for the space of one month for the first offence, and 
** for the second offence for the space of two months, and for 

" every 
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eteiy Subsequent offence^ until such offender shall be discharged 
by order of the court of general or quarter-sessions.” 

Convictions of f Sect, 11. By 2 Geo. 3. c. 28. s. 11. it is further enacted, 
mtenwrto be conviction of any offender in any of the said mis- 

certified to the demeanors shall be certified by the justice or justices of the 
qnarter-ses- ** peace making the same, to the next general or quarter-sessions 
o^the peace, to be filed and entered among the records of the 
'' said session; which said conviction shall be good and effectual 
'' in law, to all intents and purposes, and shall not be quashed, 
** set aside, or be adjudged void or insufficient for want of any 
** other form or words whatsoever; nor be liable to be removed 
by certiorari into his majesty’s court of king’s bench, but shall 
** be deemed and taken to be final, to all intents and purposes 
whatsoever.” 

Persons buying t 'S'cff. 12. By 2 Geo. 3. c. 28. s. 12. it is further enacted, 
or receiving ** That eveiy person who shall buy or receive any part of the 

goods siolcn u qj. loading of, or any goods, stores, or things, of or be- 

the river louging to any ship or vessel m the said river, knowing the 

TTumies, shall "same to be stolen or unlawfully come by; or shall privately 

for fourtSn^^^ ** receive any such goods, stores, or things, or any part 

years. ” ^f such cargo OF loading, by suffering any door, window, or 

" shutter to be left open or unfastened between sun-setting and 
" sun-rising for that purpose, or shall buy or receive the same, 
" or any of them, at any time, in any clandestine manner, from 
" any person or persons whomsoever, shall, being thereof con- 
" victed by due course of law (although the principal felon or 
" felons, offender or offenders, has or have not been convicted of 
" stealing or unlawfully procuring the same), be transported for 
" fourteen years to any of his majesty’s colonics or plantations in 
" America, according to the laws in force for the transportation 
" of felons.” 

Persona cutting t ®y 2 Geo. S. c. 28. s. 13. it is further enacted, 

my cables or That if any person or persons shall cut, damage or spoil any 

b!ps*^i^he*^^ cordage, cable, buoys, buoy rope, headfast, or other fast, fixed 

[liver, shall be to any anchor or moorings belonging to any ship or vessel at 

ransporied for anchor or uiooring in the river Thames^ or any rope tised for 

even years. « purpose of mooriiig OF rafting masts or timber, or shall be 

" aiding or assisting tlierein, with an intent to steal the same ; 

" such person or persons shall, being convicted thereof on the 
oath of two or more credible witnesses, be transported to some 
" of his majesty’s plantations in America for the space of seven 
years, according to the laws now in force for the transportation 
of felons.” 

)flfeiiders dis- t Sect, 14. By 2 Geo. 3. c. 28. s. 14. it is further enacted, 

levering two That if any person, being out of prison, shall, by stealing, or 

nuSwf “ unlawfully receiving, any part of any ^argo or lading, of, or any 

>ardoo. ” goods, stores, or things belonging to, or out of, or from any ship 

or vessel in the said river, and shall afterwards discover two or 
** more persons who shall have bought or received any stolen or 
" unlawfully procured goods, stores, or things, or any part of any 
** cargo or lading of, or belonging to, or by, from or out of any 

" ship 


Persons cutting 
any cables or 
other fasts of 
ships in the 
Kiver, shall be 
transported for 
seven years. 


Offenders dis- 
covering two 
accomplices, 
intitled to 
pardon. 



**‘ ship or Teasd in die said river, fcaowiilg die itenle fo be stolen, 
or unlawfully procuredi ao as two or more of the p^sons dts- 
covered shall be convicted of such buying or receiving^ every 
person so discovering shall have and be intitled to the gracious 
pardon of his majesty^ his heirs and successors^ for all ^ach fe^ 

** ionies by him or her committed at any time or times before such 
discovery made ; which pardon shall be likewise a bar to any 
appeal brought for any such felony.” 

t Sect. 15. By 2 Geo. 3. c. 28. s. 15. it is enacted^ That if Persons navi- 
" after the publication of any such orders, rules, and regulations 
** by the said master, wardens, and assistants, any person or per- tered’aMhe"" 
sons shall row or navigate, within the limits aforesaid, any such Trinity-Ham, 
boat as is hereinbefore directed to be^entered, marked, and ****** **® *1****^^ 
numbered, not being so entered, marked, and numbered as 
aforesaid ; or having a false mark or number, or not having the 
real name or names, and places of abode, of the owner or owners 
** of such boat inscribed thereon, or not having such names and 
figures kept fair and legible, in such manner as shall have been 
directed and required, from time to time, by such orders, rules, 
and regulations ; in each of the cases aforesaid, every such per- 
son, being thereof convicted before one or more justice or jus- 
“ tices of the peace of any county, city, division, liberty, or place, 
near or adjoining to the said river, upon his or her own confes- 
sion, or the oath of one or more credible person or persons, 

** shall, for every such offence, forfeit and pay the sum of forty 
shillings ; one moiety whereof to be paid to the person or per- 
sons who shall give information of, and prosecute to conviction, 
such offender or offenders as aforesaid, and the other moiety 
to the said master, wardens, and assistants of the said corpora- 
** tion, to be applied by them as aforesaid : and it shall and may 
be lawful for any person or persons, upon discovery of any such 
offence or offences, to seize and detain any such boat, with all 
** her tackle, ap[>arel, and furniture thereunto belonging; and 
shall thereupon, within the space of forty-eight hours after such 
seizure made, give,inforniation thereof, and of the nature of the 
offence, to any one or more justice or justices of the peace as 
'' aforesaid, who shall proceed to hear, and shall determine, as soon 
as conveniently may be, upon such information; and if such 
“ forfeiture shall not be paid within the space of twenty-four 
** hours after conviction, then the same shall be raised by sale of 
“ the said boat, and her tackle and appurtenances ; and every 
justice of the peace, within his jurisdiction, is hereby authorised 
** and required to issue his warrant under his hand and seal, di- 
rected to the constable, or some other peace-officer of the 
parish or place in which such boat so seized as aforesaid shall 
“ be detained, to cause sale to be made thereof, and all her tackle 
** and appurtenances, with all convenient speed, for raising the 
** money forfeited for the said offence as aforesaid, rendering to 
the offender or offenders the overplus (if any there shall be) 
after deducting the charges of detaining and selling such boat.^’ 

t Sect. 16 . By 2 Geo. 3. c. 28. s. l6, it is further enacted, *he 

'' That the said master, wardens, and assistants shall and may, Tnnity-IIawe . 
** and they are hereby authorised and required, on any complaint may bear com- 

i€ to pl^^* 
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to be made to tbem by any credible person or persons^ of my 
thefts, robberies, frauds, or other ille^ practices being carried 
on, or reasonably suspected to be carried on, in any boat so to 
be numbered and marked as aforesaid, to summon the owner or 
owners thereof to appear before them, or any five or more of 
them, at the Trinity^house in Water-lam, or other usual place 
of meeting appointed, or to be appointed, at such time as they 
shall appoint ; at which time and place the said master, wardens; 
and assistants, or any five or more of them, shall inquire into 
the said complaint in a summary way ; and in case the said 
complaint shall be proved to their satisfaction, and they shall 
so think fit, they the said master, wardens, and assistants, or any 
five or more of them, being a majority of the members then 
present, may thereupon take away and totally abolish the said 
number so given to the said boat as aforesaid ; and also may, 
for the future, refuse to enter, as before directed, any boat of 
or belonging to such owner or owners ; any thing hereinbefore 
contained to the contrary notwithstanding/^ 


In what cases 
bunib-boats 
may be ordered 
to be burned. 


+ Sect. 17. By 2 Geo. 3. c. 28. s. 17. it is enacted, “ That* 
" where any person or persons shall be convicted of any offence 
" against this act, by which is incurred the forfeiture of any boat, 
with her tackle and appurtenances, and concerning which, after 
** such conviction, no provision is hereby made, it shall and may 
** be lawful to and for such justice or justices of the peace, before 
whom such conviction shall be had, or any other justice or jus- 
** tices of the peace of and for any county, city, division, liberty, 
or place adjoining to the said river Thames, on conviction had, 
and they are hereby respectively authorised and required to cause 
such boat, with her tackle and appurtenances, to be totally burnt 
and destroyed, within six days next after such conviction as 
aforesaid, hy warrant under the hand and seal or hands and 
** seals of such justice or justices, directed to the constable or 
other peace-officer of the parish or place adjoining to the said 
river, or where such conviction shall be had ; which said coii- 
stable, or other peace-officer shall thereupon cause such boat, 
tackle, and appurtenances to be so burnt and destroyed, within 
the time aforesaid.” 


Any person + Sect. 18. By 2 Geo. 3. c. 28. s. 18. it is enacted, ** That it 

Ihe^oftSndcr^”^ lawful for any person or persons, by the autho- 

e o «n cr. without any other warrant, to apprehend 

** any offender or offenders committing any of the offences herein- 
before mentioned, and intended by this act to be redressed, and 
** with all convenient speed to convey or deliver every such of- 
fender or offenders to a constable, or some other peace-officer 
of the county, city, division, liberty, or place in or near to which 
the offence shall be committed, or the offender or offenders 
shall be apprehended, in order to ^be conveyed before some 
''justice of the peace for such county, city, liberty, or place, 
" there to be dealt with according to law.” 

Persons oIm ^ ig^ gy 2 Geo. 3. c. 28. s. 19* it is enacted, " That in 
electttSn O# tlie pcwon or persons acting in the execution of any of 

act guilty of ** the powers granted by this act, shall be obstructed therein, every 
rsLONr. « person 
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perion so obstructing^ and all sucii as shall act in their assist^ 
ance, sluilh on being ti^ereof convicted before the justices of the 
peace, at the general or quarter-session of the county br city 
** adjoining to the said river^ upon the oath of two or more credi- 
ble persons, be transported to any of his majeslj^’s plantations 
** ill America, for the space of seven years, according to the law 
or laws now in force for the transportation of felons.” 

t Sect. 90. By 2 Geo. 3. c.28. s. £0. it is further enacted, What persons 
That in all actions, suits, trials, and other proceedings, which w**- 
shall or may be had in pursuance of this act, or in relation to oJeSeX*”** 
any matter or thing herein contained, any member of the said 
corporation, or any inhabitant of the parish, town, or place in 
which any oiFence shall be committed, contrary to the true intent 
and meaning of this act, or wherein any conviction shall be made 
pursuant hereto, shall be admitted to give evidence, and shall 
be deemed a competent witness, notwithstanding his being 
such member of the said corporation, or his or her being such 
inhabitant as aforesaid.” 

t Sect. £1 . By £ Geo. 3. c. £8. s. £1 • it is also enacted, That justices shall 
in all cases where an oath is by this act directed to be taken by adrainister oaths 
any person or persons, it shall and may be lawful for any one 
or more justice or justices of the peace within the county, city, 
division, liberty, or place, where the matter to be sworn to shall 
** arise, and he and they is and are respectively hereby authorised 
** and required to administer the same without fee or reward.” 

t Sect. ££. By £ Geo. 3. c. £8. s. ££. it is further enacted. The time within 
That if any action or suit shall be commenced or brought which prosccu- 
** against any justice or justices of the peace, or the said master, 
wardens, and assistants, or any of them, or other officer or per- ^ 

'' son whatsoever, acting in the execution of any of the powers 
in them hereby vested, for doing, or causing to be done, any 
thing in pursuance of this act, concerning any of the said of- 
fences, the same shall be laid in the county of Middlesex, or 
city of London, and not elsewhere ; and shall be commenced 
** within six months next after such cause of action accrued; and 
the defendant or defendants therein may plead the general issue, 

** and give this act and the special matter, in evidence, at any trial 
to be had thereupon, and that the same was done in pursuance 
and by the authority of this act : and if it shall appear so to have 
** been done, or that such action or suit was brought after the 
time before limited, or in any otlier place, that then the jury 
shall find for the defendant or defendants ; and if upon such 
** action a verdict shall be given for the defendant or defendants ; 

** or if the plaintiff or plaintiffs shall become nonsuited, or dis- 
** continue his, her, or their action or suit, after the defendant or 
defendants shall have appeared ; or if, upon demurrer, judg- 
" ment shall be given against the plaintiff or plaintiffs, then the 
defendant or defendants shall and may recover treble costs, and 
have such remedy for the same, as^any defendant or defendants 
* hath or have in any case by law.” 

t Sect. £3. By £ Geo. 3. c. £8. s. £3. it is further enacted, Thbisapublic 
That this act shall be deemed, adjudged, and taken to be a 

public 
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public act; and be iudicialty taken notice of as sudi by all 
** judges, justices, and other persons whomsoever, without the 
** same being specially pleaded.’^ 

Rex V. Wyatt, f 24. It has been determined that the words of the 
I Term Rep. twelfth and fourteenth sections of the above statute make the 

• offence of buying or receiving any part of a ship’s cargo, knowing 

the same to have been stolen, a felony ; and therefore the court of 
king’s bench will not bail a person committed for such felony. (1) 


Receiving Choses in Action. 

None of the statutes against receivers extended to the receipt 
of choses in action, but merely to goods and chattels ; to remedy 
this defect, by the 3 Geo. 4. c. 24. s. 1 . it is enacted, that all 
“ persons who shall receive or buy any exchequer order or tally, 
** or other order, entitling any other person or persons to any 
annuity or share in any parliamentary fund, or any exchequer 
bill, bank note. South Sea bond, East India bond, dividend 
warrant of the bank of England, South Sea company, East 
“ India company, or any other company, society or corporation, 
bill of exchange, navy bill or debenture, goldsmith’s note for 
'' the payment of money, or other bond, order or warrant, bill 
or promissory note for payment of money, knowing the same to 
have been stolen, shall be liable to be prosecuted and punished 
respectively for felony or misdemeanor as the case may be, in 
like manner as persons receiving or buying stolen goods and 
chattels, knowing the same to have been stolen, are by the laws 
now in force liable to be prosecuted and punished.” 

s. 2. enacts that all powers, provisions, and enactments, 
contained in the several acts now in force, relative to the search- 
ing for and discovery of stolen goods and chattels, and to the 
Provisions of “ apprehending, prosecuting, and punishing of persons receiving 
fomer nets re- or buying stolen goods or chattels, knowing the same to have 
jative to search- « stolen, shall extend, and be deemed and construed to ex- 
ing! &;cfto ia tend, to the searching for and discovery of any such stolen order, 
force. tally, bill, boar*, warrant, debenture, or note, and to the appre- 

** bending, prosecuting, and puiiishiitg of persons receiving or 
buying any such stolen order, tally, bill, bond, warrant, deben- 
* ture, or note, knowing the same to have been stolen, i|i the 
same manner as if the said powers, provisions, and enactments 
** were herein severally recited and re-enacted.” 

3 Geo. 4. c. 24. s. 3. enacts, That in all cases where 
the offence of persons buying or receiving stolen goods or 

“ chattels. 


(1) The words of the statate, s. 12. do not meke 
the buying or receiving a part of a ship’s cargo, &c, 
a felony, yet sect. 14 seems to consider the guilty 
receivers as felons for Uiereby any person stealing 
or unlawfully receiving such stolen goods know- 
ingly, shall, on discovering two other offenders, be 
entitled to a pardon for alt such felonies. 

However, the legislature in another act, st 39, 
40 Geo. 3. c. 87. s. 82. whleh reciting that ** where- 
as by si 8 Geo. 3. c. 88. persons guilty of 'cettmn 
offences are punishable by transportation for four- 


teen years, but the said offences not being by the 
said act declared to be felony, tlie trial thereof may 
in all cases be put off, by means of a traverse, to 
the next sessions after linding the bill of indictment 
for the same, and in the mean time the offender be 
bailed, &c.” for remedy whereof it is enacted, that 
the offender shall be tried without being allowed a 
traverse. It is observable that, by this act, the le- 
gislature assumes that the offences in the st. 8 Geo. 
3. c. 88. arc misdemeanors only, contrary to Uie 
decisipn in the case of Rex v, Wyatt. ^ 
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chattels, or any stolen order, tally, bfll, bond, warranty de- ^ 
benture, or note, knowing the same to have been stolen, shall Accessaries 
'' be deemed and construed to be felony ; such offender shall 
and may be tried and convicted as well before as after the trial pai^^i^nvIctS* 
of the principal felon, and whether the said principal felon 
shall have been apprehended or shall be amenable to justice 
or not.’' 

Receiving Naval and Public Stores. 

t Sect. 1. By 9 and 10 Will. 3. c. 41. it is recited, That 1 Geo.i. c.*5. 
" notwithstanding divers good laws made and enacted, for the ^ ®* 

preventing of the stealing and embezzlement of his majesty’s 
** stores of war, and naval stores, those frauds, thefts, and em- 
bezzlements are frequently practised, and the convicting of 
such offenders is rendered difficult and impracticable, by reason 
it rarely happens that direct proof can be made of such of- 
fender’s immediate taking, embezzling, or carrying away any of 
his majesty’s said stores of war and naval stores out of or from 
his majesty’s store-houses, docks, yards, ships, ordnance, or 
'' other places for keeping and preserving the same, but only that 
'' such goods are marked with the king’s mark, and found in the 
“ custody and possession of the said person accused for stealing 
or embezzling the ;samc, to the great encouragement of such 
** wicked offenders, and to his majesty’s and the kingdom’s great 
damage: for preventing such embezzlements for the future, 

** and for the more effectual execution of the laws and statutes 
** already in force against such embezzlements and thefts, it ii^ 
therefore enacted, that, from and after the four-and-twentieth 
day of Jane, one thousand six hundred and ninety-eight, it 
** shall not be lawful to or for any person or persons whatsoever, 
other than persons authorized by contracting with his majesty’s Nq warlike or 
“ principal officers or commissioners of the navy, ordnance, or naval stores, ex- 
victualling-office, for his majesty's use, to make any stores of cept for the 
# war or naval stores wdiatsoever, with the marks usually used to be"madrwith 
and marked upon his majesty’s said warlike and naval or ord- theking’s 
nance stores ; that is to say, any cordage of three inches and n»rks, &c. 
upwards, wrought with a white thread laid the contrary way, 
or any smaller cordage, to wit, from three inches downwards, 

** with a twine in lieu of a white thread, laid to the contrary way ^ 

** as aforesaid, or any canvas WTOUght or unwrought, with a blue 
** streak in the middle, or any other stores with the broad arrow, 
by stamp, brand, or otherwise, upon pain that every such per- 
** son or persons who shall make such goods so marked as afore- 
" said, not being a contractor with his majesty’s principal officers 
** or commissioners of the navy, ordnance, or victuallers, for his 
** majesty’s use, or employed by such contractor for that purpose 
** as aforesaid, shall, for every such offence, forfeit such goods, 
and the sum of two hundred pounds, together with costs of Penalty, 

" suit ; one moiety whereof shall be to his majesty, and the other 
moiety to the informer, to be recovered by action of debt, bill, 

" plaint, or information, in any of his majesty’s courts of record 
** at Westminster, wherein no essoin, privilege, protection, wageJr 
of law, injunction, or order of restraint, nor more than one im- 
parlance, shall be allowed,” 

t Sect. 
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t Sect. 2. By 9 and 10 Will. 3. c. 41. 8. 2. it is further enacted. 
That such person or persons, in whose custody, possession, or 
keeping, such goods or stores marked as aforesaid shall be 
found, not being employed as aforesaid, and such person or 
persons who shall conceal such goods or stores marked as 
aforesaid, being indicted and convicted of such concealment, or 
of the having such goods found in his custody, possession, or 
keeping, shall forfeit such goods, and the sum of two hundred 
pounds, together with the costs of prosecution, one moiety to 
his majesty, and the other moiety to the informer, to' be re- 
covered as aforesaid, and shall also suffer imprisonment until 
payment and performance of the said forfeiture, unless such 
person shall, upon his trial, produce a certificate under the hand 
of three or more of his majesty’s principal officers or commis- 
sioners of the navy, ordnance, or victuallers, expressing the num- 
bers, q^ualities, or weights of such goods as he or she shall then 
be indicted for, and the occasion and reason of such goods 
coming to his or her hands or possession.” 

+ Sect. 3. By 9 and 10 Will. 3. c. 41. s. 4. it is further enacted, 
" That the said principal officers or commissioners of the navy, 
ordnance, or victualling-office for the time being, may sell and 
dispose of any of the stores aforesaid, so^marked as aforesaid, 
as they did or might have done before the making of this act ; 
and that such person or persons as heretofore have or shall 
** hereafter buy any such stores, or other stores so marked as 
aforesaid, of the said principal officers or commanders, or by 
their order, may keep and enjoy the same without incurring the 
penalty of this act, or any law to the contrary whatsoever, upon 
producing a certificate or certificates under the hand and seal 
of three or more of the said principal officers or commissioners 
** of the navy, ordnance, or victualling-office, that they bought such 
goods from them the said principal officers or commissioners, 
or from such person or persons as did buy the said stores froip 
the said principal officers or commissioners, at any time before 
such stores were found in their custody ; in which certificate 
or certificates the quantities of .such stores shall be expressed, 
and the time when and'^ where bought of the said commission- 
ers, who, or any three or more of them, for the time being arc 
** hereby empowered and directed, from time to time, to give to 
such person or persons who shall desire the same, and have 
bought, and shall hereafter buy any of the aforesaid stores, 
within thirty days after the sale and delivery of the said stores so 
sold, or to be sold, as aforesaid.” 

+ Sect. 4. By9 and 10 Will. 3. c. 41. s.S. itis further enacted. 
That nothing in this 8ct contained shall be construed to hinder 
** any the principal officers and commissioners of ^ the navy, or 
" any chief commander of any Of his majesty’s ships at sea, to 
" lend any of his majesty’s stores to any merthant ship or vessel 
in distress or otherwise, as might lawfully be done before the 
making of this act, in case such goods so lent be restored with 
** all possible conveniency ; and provided such person or persons 
90 borrowing the said stores, from time to time have such certi- 

" ficate 
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aforesaidr which the siod principal officers . and com- 
missioners of the navy« or commanaer in chiefs are hereby re- 
'' quired io give to the party or parties that shall so borrow the 
same.” [This made a public act by 1 Oeo. U aess. 2, c. 25. 9 Geo.tc. a. 
sect. 14.] 

t Sect. 5. By 1 Geo. 1. at. 2. c. 25. a. 3. it is further enacted, The said officer 
That the said principal officers and commissioners of hialna- 
** jesty's navy, or any one or more of them, shall have hereby jmbcSroent of 
power to enquire, and by warrant under his or their hands and naval stores and 
“ seals, to empower any person or persons to search for the same 
in aH places, in like manner as Justices of peace may do in 
case of felony, and punish the oiifenders by such fine and im- 
prisonment, as aforesaid, the value of the goods so imbezilled 
** or filched away not exceeding the sum of twenty shillings, and 
cause the goods to be brought in again, and if the offence be of 
'' such nature as doth require an higher and severer punishment, 
then that they, any one or more of them, may commit such 
“ offender to the next gaol, or to the custody of their messenger 
“ or messengers aforesaid, till he or they offending enter into re- 
** cognizance with surety or sureties, according to the liaturc of 
the offence, to appear and answer to the same in his majesty’s 
** court of exchequer or other court, where his majesty shall ques- 
** tion him or them* for the same, within one year following, or 
** process duly served for that purpose on such offender or 
offenders.” 

f Sect. 6. By 1 Geo. 1. st. 2. c. 25. s, 4. it is further enacted. When the goods 
“ That the treasurer, comptroller, surveyor, clerk of the acts, and imhezilledare 
commissioifers of the navy, for the time being, or any one or ©? twenty IhU* 
more of them, where the goods so imbezilled, taken, or carried lings, oflbnder 
away, shall be under the value of twenty shillings, shall have shall be fined, 
full power and authority, upon the oath of one or more wit- 
nesses (which they or any of them have hereby power to adminis- 
ter,) or confession of such party so offending, as aforesaid, or 
other legal proof thereof, to convict the party or parties so of- 
fending, by writing under lys or any of their hands and seals, 
and to impose such fine or fines upon all or every such person 
** or persons so offending and convicted, as aforesaid, as to the 
said treasurer, comptroller, surveyor, clerk of the acts, and the ** 
commissioners of the navy, for the time being or any one or 
more of them, shall in his or their discretion seem meet ; the 
** said fine or fines not exceeding double the value of the naval 
** goods, provisions, victuals, stores, or ammanition so imbezilled, 

** or earned away ; which fine or fines shall be levied by distress Fine to be levied 
** and sale of the goods of such offender, by virtue of the warrant by distress, and 
of such officer or officers who shall so convict the said offender, 
directed in manner aforesaid, to the person or persons afore- fbr’^monthi. 
** said, returning the overplus, if qny there be, to the owner of 
such goods ; or^jip case no sufficient distress ca|i b| found, as 
aforesaid, the party or parties so offending shall, by virtue of the 
warrant of such officer before whom such person or persons 
shall be convicted, be imprisoned in the next gaol for any space 
of time not exceeding three months, without bail or mainprize.” 

t Sect. 
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£iiied*MMi*nt * Gco. 1. st 2. c. 25. 8. 5. it IS further enacted, 

on ijipbMrd**" ** That the Said treasurer, comptroller, surveyor, clerk of the acts, 
’shall be seised and commissioners of the navy for the time being, or any one 
tif more, of them, upon oath of one or more credible witnesses 

cr*^! (which he,and they have hereby power to administer), testifying. 

That his majesty’s naval goods,$tores, ammunition, or naval pro- 
visions, or any part thereof, are conveyed into any ship or ves- 
•* sel whatsoever, and mentioning the name of such ship or vessel 
being at anchor, and not ready to sail that tide, within any of 
the roads, harbours, creeks, or rivers, within his majesty’s do- 
' minions, or any person or persons by their or one of their war- 
rant or warrants (in which warrant or warrants the quantity or 
quality of such goods shall be specified), thereunto authorized 
and appointed in the day-time, shall have full power and autho- 
rity to go on board any such ship or vessel whatsoever, being 
within any of the places aforesaid ; and in case resistance or 
refusal be made upon demand, to enter and break open the 
hatches and cabins, or other places of such ship or vessel, and 
search therein for any such naval goods, stores, ammuniton, or 
provisions belonging to his majesty’s navy, which have been im- 
bezilled, purloined, and taken away; and the same to seize, 
take, and carry away to any of his majesty’s yards or storehouses, 
to be applied to his majesty’s use, unless the said officers and 
commissioners, upon hearing the matter, shall find they were 
unduly seized, and thereupon restorei them to the party claim- 
ing the same, which they are hereby empowered to do.” 

+ Sect. 8. By 9 Geo. 1. c.8, s.3. which recites the two statutes 
above-mentioned, it is enacted,* That if any person or persons 
shall be lawfully convicted of having in his, her, or their cus- 
tody, any timber, thick stuff, or plank, marked with the broad 
arrow, by stamp brand, or otherwise, or of concealing any tim- 
ber, thick stuff, or plank so marked, every such person sp of- 
7 fending shall suffer, forfeit, and pay, as for having, keeping, or 
concealing any other warlike, naval, or ordnance stores contrary 
" to the said act.” 

+ Sect: 9. By 9 Geo. 1*. c. 8. s. 4. it is further enacted, That 
it shall and may be lawful to and for any judge, iustice, pr jus- 
tices, before whom any offender or offenders shall be convicted 
of any of the crimes or offences before recited, enacted, or 
mentioned in this act, to mitigate the penalty for the same, as he 
or they shall see cause, and to commit the offender or offend- 
ers so convicted to the common gaol of the county or place 
where the offence shall be committed, there to remain without 
bail or mainprize until payment be made of the penalty and for- 
feiture imposed by this or the said former act, or mitigated as 
aforesaid, or to punish such offender or offenders corporally, 
by causing him, her, or them \o be publicly whipped, or com- 
mitted to seme public w^orkhouse, there, tc^ be kept to hard 
labour for the* space of six months, or a fess tiine, as to such 
judge, justice, or justices, in his or their discretion shall seem 
meet ; any thing in the said recited act, or in any other act, to 
the cemtrary notwithstaniiing.” 
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t Sect* Hv By 9 Geo. 1. €* &. si 5. if is fiirther enatted, 

That where any dispute shall arise between the persons upon 
whose informations or oaths any person oi^ persons offending offences reiatii^ 
** in the premises, or against the said former act,' shall be prose- to the stores, &c. 

cuted and convicted, touching any right or title to any of the 
** forfeitures or penalties before mentioned, or any part thereof, 

** the judge, justice, or justices before whom such offendg* or 
** offenders shall be convicted, shall examine the matter, and 
** finally determine the same.” 

t 12. By 17 Geo. 2. c. 40. s. ]0. for explaining and 
amending the said statutes of 9 and 10 Will. 3. c. 41. and 9 Geo. 

]. c. 8. it is enacted, ** That it shall and maybe lawful to and for 
any judge, justice, or justices at the assizes, or justices of the 
peace at the general quarter-sessions to be holden for any 
" county, city, borough, or town-corporate, to hear, try and de- 
** termine, by indictment or otherwise, all or any the crimes or 
offences mentioned in the said recited acts ; and that the said 
judge, justice, or justices of assize, or justices of peace as afore- 
said, before whom such offender or offenders shall be* indicted, 
or tried and convicted of all or any the crimes or offences in the 
said recited acts mentioned, may impose any fine, not exceeding 
the sum of two hundred pounds, on such offender or offenders; 
one moiety to be paid to his majesty, and the other moiety to 
the informer ; and may mitigate the said penalty and forfeitures 
indicted by the said recited acts, or cither of them, and to com- 
mit the offender of offenders so convicted and fined to the com- 
mon gaol of the county or place where the offence shall be 
committed ; there to remain \vithout bail or mainprize until 
payment be made of the penalty and forfeitures imposed by 
this or tile said former acts, or mitigated as aforesaid ; or in 
lieu thereof, to punish such offender or oftenders in the pre- 
mises corporally by causing him, her, or them to be publicly 
whljiped, and committed to some house of correction or public 
w'orkhouse, there to be kept to hard labour for the space of thre^ 
mouths, or less time, as to such judge, justice, or justices of 
assize, or justices of the peace, shall in his or their discretion 
seem meet ; any thing in the said recited aefe, or in any other 
acts, to the contrary notwithstanding.” 

+ Sect, 13. By. 9 Geo.^, c. 30. s. 5. for the more speedy and Treasurer and 
effectual bringing to justice persons who shall be guilty of stealing 
or embezzling his majesty's naval stores, it is enacted, That powered to act 
it shall and may be lawful to and for the treasurer, comptroller, « justices in 
surveyor, clerk of the acts, or any commissioner of the navy for 
^.the time being, and they are hereby respectively authorized 
and empowered, from time to time, in all places whatsoever, 
to do, perform, exercise, and execute, the office and duty of a 
justice or justices of the^ peace, to all intents and purposes 
whatsoever, in causing any person or persons who shall; at any 
time or times, be^ c|;irarged with Atealin^ or embezsding any naval 
stores, the property of bis majesty,^is heirs, of successors, to 
be apprehended, coiifiml:ted, and prosecuted for the same; and 
all constables, head boroughs, keepers of gaols and prisods, and 
all other officers whatsoever, ahall, and they are hereby respec- 
vot. I. R « tively 
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^ ^vely ret^uirad, frcfm tinM3 to time> diligently to e3(€cute» per- 
** fonuj, and obey« all such warrant and warrants as shall ba made, 
directed, issued, or given to them, or any of them, by any one 
or more of the persons aforesaid, touching, any of the matters 
and things hereinbefore contained.” 

Rex V. Black- t is said, that if a peace-officer, who in searching 

njan atr^>r/Ms, for<othcr goods discovers naval stores, and an information ts filed 
in pursuance of such discovery from him, he is to be deemed the 
informer within the meaning of the statute 17 Geo. 2. c. 4. s. 10. 

t Sect. 15. It is said also, that although the statute 17 Geo. 2. 
c. 40. leaves an option in the judge either to iufiict corporal 
punishment or impose a fine, the expectation of a share of such 
fine will render a witness incompetent on an information founded 
on 9 and 10 Will. 3. c. 41. 

Rex V. Tnncll f Sect. l6. It is also said, that the commissioners of the navy 
and Another, cannot grant a warrant of commitment against any person for 

having naval stores in his custody, contrary to 9 and 10 Will. 3. 
comm Horn AM, c. 41. until ati indictment has been preferred and found against 
such offender. 

f Sect. 17. It seems also agreed, that although the indictment 
state that the prisoner ** then or at any time before, not being a 
contractor with or authorized by the principal ofiicers or coiiir 
missioners of our said lord the king, of the navy, ordnance, or 
** victuallers or victualling-office, for the use of our said lord the 
king, to make any stores of war,” &c. yet that it is not incum- 
bent on the prosecutors to prove this negative averment, but that 
it is incumbent on the defendant to shew, if the truth be so, that 
he is wdthin the exception in the statute. 

The statute 39 and 40 Geo. 3. c. 89. s. 1. reciting the acts of 
the 22 Car, 2. c. 5—9 and 10 W. 3. c. 41—9 Geo. I. c. 8— 
^nd 1 7 Geo. 2. c. 40. s. 10. and that notwithstanding the 
penalties and punishments indicted by the said recited acts, the 
stealers, embezzlers, and receivers of his majesty's warlike and 
naval, ordnance, and victualling stores had greatly increased, so 
that it became necessary to make some further and more effec- 
tual provision for preventing their ^cked practices in future 
enacts, “ That from and after passiil|’ of thf act (2Bth July, 
** 1800), every person or persons (such person or persons not 
being a contractor or contractors, or employed as in the said 
** recited act of the 9 and 10 W. 3. is mentioned), w’ho shall 
'' willingly or knowingly sell or deliver, or cause or procure to 
** be sold or delivered, to any person or persons whomsoever; 

or who shall willingly or knowingly receive or have in his, her, 

** or their custody, possession, or keeping, any stores of war, or 
naval, ordnance, or victualling stores, or any goods whatsoever 
** marked as in the said recited* acts are expressed, or any canvas 
marked either with a blue streak in the puddle, or with a blue 
** streak in a serpentine form, or any bewper, otherwise called 
" buntin, wrought with one or more streaks of raised tape; (the 
** said stores of war, or naval, ordnance, or victualling stores, or 
goods above-mentioned, or any of them, being in a. raw or 

unconverted 
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** uUK^nverted slate^ or being new^ or not more iban one*thif4 
worn;) and such person or persons ^ho shall conceal such 
stores or goods, or any of them, marked as aforesaid, shall be 
deemed receivers of 8to]|en goods, knowing them to have been 
stolen, and shall, on conviction, be transported beyond the 
seas for the term of fourteen years, in like manner as other re-* 
** ceivers of stolen goods are directed to be transported, §c.c., 
unless such person or persons shall upon their trial produce a 
** certificate under the hands of three or more of his majesty’s 
** principal officers or commissioners of the navy, ordnance, or 
** victualling, expressing the numbers, quantities, or weights 
of such stores or goods as they shall then be indicted for, and 
** the occasion or reason of such stores or goods coming to their 
** hands or possession.” 

By s. 2. ** such person or persons (not being a contractor or 
contractors, or employed as aforesaid), in whose custody, pos- 
session, or keeping, any of the said stores, called canvas, 
** marked with a blue streak in a serpentine form, or bewper, 
** otherwise called buntin, wrought as above mentioned, shall be 
found, (such canvas or bewper, &c. not being charged to be 
** new, or not more than one-third worn,) and all and every per- 
son or persons who shall be convicted of any offence corttrary 
to so much of the said recited act of the 9 and 10 W. 3. as 
relates to the making, or the having in possession or concealing 
any of his majesty’s warlike, or naval, or ordnance stores, 
marked as therein specified, shall, besides forfeiting such 
stores and ^200, and costs as therein mentioned, be cor- 

C orally punished by (1) pillory, whipping, and imprisonment, or 
y any or either of the said ways and means, in such manner, 
and for such space of time, as to the judge or justices before 
whom such offender, &c. shall be convicted, shall seem meet, 
8cc. Provided, that such judge or justices may mitigate the 
said penalty of ,£200 as they shall see cause.” 

Provided (s. 3.) that nothing in this act, or in the said recited 
** act of the 9 and 10 W. 3. shall be deemed to extend to exempt 
from the operations of this or the said recited act, any person 
or persons being contractors, or employed as in the said last 
mentioned act is mentioned, except 9 nly so far as concerns 
stores or goods, marked'% aforesaid, which shall be bona Jide 
** provided, made up, or manufactured by such persons, or by 
their order, and which shall not have been before delivered 
** into his majesty’s store; unless, having been so delivered, they 
shall havQ been sold or returned to such persons by the com- 
** missioners of his majesty’s navy, ordnance, or victualling, 
" respectively.” 

Section 4. enacts, ** That if any person or persons shall, from 
** and after the passing of this act, (28th July, 1800,) wilfully 
and fraudulendy destroy, beat out, take out, cut out, deface, 
obliterate, or erase^j . wholly or in part, any of the^marks in the 
'' said act of the 9 aihd 10 Will. 3. or in this act mentioned, or 
" any other mark whatsoever denoting the property of his 
majesty, 8cc* in or to any warlike or naval, ordnance, or victual- 

R 2 ** ling 

(1) Abolishdd by st. 56 Geo. S* c. 138. 
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" lipg stores; or cause, procure, employ, or direct any other 
** person or persons so to do, for the purpose of concealing his 
" majesty’s property in such stores; such person or persons shall 
“ be deemed guilty of felony, and shall, on conviction, te trans- 
** ported to parts beyond the seas for fourteen years, in like 
** manner as other felons,” &c. 

By sect. 5. If any person or persons hereafter convicted of 
any offence contrary to this act, for which he shall not have 
been transported, or contrary to the said recited act of tlie 
9 and 10 W. 3, shall be guilty of a second offence, cither con- 
trary to that act or the present act, which would not otherwise, 
as the first ofience, subject them to transportation, and shall 
be thereof legally convicted; such person or persons shall, by 
judgment of the court wherein they shall be so convicted, be 
transported for fourteen years, in like manner as other offend- 
ers,” &c. 

By sect. 6. “ Persons so transported, &c. returning into any 
part of Great Britain or Ireland before the expiration of the 
y term, &c. shall suffer as felons, and have execution awarded 
** against them as persons attainted of felony, without benefit of 
clergy.” 

Provided (s. 7.) that it shall and may be lawful for the court 
before whom any offender shall be indicted and convicted of 
** all or any of the crimes or offences hereiu-before mentioned to 
** be punishable with transportation, to mitigate or commute 
** such punishment, by causing the offender or offenders to be 
** set on the pillory, publicly whipped, fined, or imprisoned, or 
" by all or any one or more of the said ways and means, as such 
** court in its discretion shall think fit; one moiety of which fine 
** (if any imposed) shall be to his majesty, &c. and the other 
** moiety to the informer; and also to order such offender or 
“ oftenders to be imprisoned until such fine be paid.” 

By sect. 8. ** Persons discovering to the navy, ordnance, or 
** victualling boards, or apprehending, or first informing against 
** any offenders guilty of stealing or embezzling such stores, or 
'' of any of the ofiences mentioned in the said statute 9 aud 10 
" Will. 3. or in the present act before mentioned, which shall 
** not be prosecuted in the summary way after prescribed, shall 
“ on conviction receive, for every such offence so discovered, 

** £20, over and above any share of penalty or fine they may be 
entitled to as informers, so as the same do not amount to more 
than £20, or (if amounting to more than c£20) shall fail to be 
** paid by the offenders on whom inflicted for three calendar 
** months after conviction, or if they be detained by sentence of 
'' imprisonment, for three calendar months next after the expira- 
'' tion of such sentence.” An<J by sect. 9. '' disputes respecting 
" the title to such rewards shall be determined by any of the 
" Commissioners of the najy, &c. on oath before the same, or 
" any justice of peace.” By sect. 10. " the commissioners of 
" the navy, &c. shall cause such reward to be paid by the trea- 
" surer of the navy or ordnance, on producing a certificate hnder 
*' the hand of the clerk of assize, or other proper officer of the 

" court 
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** court before whom such offenders shall be tried> certifjmg tlie« 
conviction^ and that the informer's share of any penalty or fine 
indicted on such offender or offenders, dees not amount to 
more than c£*SO; or, if amounting to more, hath failed to be 
paid by such offender or offenders for three months after con- 
viction, or if imprisoned by sentence, for three mouths after 
the expiration of such imprisonment; for which certificate the 
said clerk, &c. shall charge no more than five shillings/’ 

By sect. 11. ** Any commissioners of the navy, &c. or justice 
of peace, may grant warrants to search houses, ships. Sic. in 
** the day-time; and in case any stores or goods marked as before 
mentioned shall on search be found, to cause the same and the 
offenders to be brought before such commissioner or justice 
of peace, to be bound over,” &c. 

The act then proceeds to create several misdemeanorsf 
amongst others, the not accounting to the satisfaction of such 
commissioners or justice for the possession of such stores, &c.; 
which misdemeanors are determinable in a summary manner 
before the same persons: and by s. 18. authority is given to any 
such principal officer or commissioner of the navy, 8lc. or justice 
of peace, &c. ** to hear and determine any complaint against any 
person (not being a contractor or employed as aforesaid) for 
“ unlawfully selling or delivering, or causing or procuring to be 
" sold or delivered, or for receiving or having in their custody, 
** possession, or keeping, or for concealing, any stores of war, or 
naval, ordnance, or victualling stores or goods marked as afore- 
said, of any value, in the whole not exceeding 20s.” And on 
conviction (founded on complaint exhibited within three calendar 
months after the offence committed) they are empowered to in- 
ffict a fine on the offender, to be levied as therein mentioned; 
from which an appeal is given to the quarter-sessions. And then, 
by s. 24. it is enacted and declared, that nothing therein-before 
“ contained, which gives to any commissioner or justice, &c. 

authority to hear and determine offences in a summary way, 
“ shall extend to prevent parties accused of selling or delivering, 
“ or having in their custody,* possession, or keeping, or of re- 
'' ceiviiig or concealing, any of the stores marked as above men- 
“ tinned, under the value of 20s., from being prosecuted as 
** receivers of stolen goods under this act, or ^ for unlawfully 
** having the same in their custody, or concealing the same, 
under the said acts of the 9 and 10 W. 3., 9 Geo. 1 ., or 
1 7 Geo. 2. in any court of record, oyer and terminer, or other- 
“ wise, as they might have been if no such authority had been 
given; or to take away from any person or court any power, 
** &c. or authority which they had for the hearing and deter- 
** mining offences, in case no authority to hear and determine the 
same in a summary way had been given; so as that the same 
person shall not be punished twice for the same offence.” 

By the 29 th sect, the provisions of the act are extended to 
Scotland. 

Public Stores. 

By tlie 55 Geo. 3. c. 127. it is enacted, that from and after 

" the 
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the passing of that act, not only the s^d recited act of 
ninth and tenth year of the reign of King William the 
** Third, but also the said several other acts of the ninth 
** year of the* reign of King George the Fii^t, the seven- 
teenth year of the reign of King George the Second, and 
the fortieth year of the reign of his present Majesty, herein- 
before recited, so far as the same severally relate to his Ma- 
jesty’s naval, ordnance, and victualling stores therein respec- 
tively mentioned, and all the pains, penalties, forfeitures, regu- 
lations, restrictions, powers, provisions, clauses, matters, and 
things therein respectively contained, relating to his Majesty’s 
naval, ordnance, and victualling stores therein respectively 
mentioned, shall extend or be construed to extend to all public 
stores whatsoever, under the care, superintendance, or con- 
troul of any officer or person in the service of his Majesty, his 
heirs or successors, or employed in any public department or 
office, cither marked with the marks or any of them in the said 
** recited acts or any of them specified, or with the broad arrow, 
and the letters B. O., or with a crown and the broad arrow, or 
with his majesty’s arms, or with the letters G. R., to denote 
the property of his majesty, his heirs or successors, therein, 
and to all and eveiy person and persons, not authorized by the 
proper officer or officers, person or persons in his majesty’s 
** service, in that behalf so to do, using any such marks or making 
any goods marked with such marks, or any of them, and to all 
and every person and persons in whose custody, possession, or 
keeping any such public stores so marked as aforesaid shall be 
** found, or who shall willingly or knowingly receive or have in 
his, her, or their custody, possession, or keeping, or who shall 
conceal any such public stores so marked as aforesaid, unless 
such person or persons shall upon his, her, or their trial, pro- 
duce a certificate or^ertificates under the hand or hands of the 
proper officer or officers, person or persons in his majesty’s 
service authorized to grant the same, of such and the like 
nature as the certificate in the said recited acts of the ninth 
and tenth year of the reign of King William the Third, and 
fortieth year of the reign of his late majesty mentioned, and to 
all and every person and persons who shall wilfully and fraudu- 
lently destroy, beat out, take out, cut out, deface, obliterate, 
or erase, wholly or in part, any of the said marks ; ot cause, 
procure, employ, or direct any other person or persons so to 
do, for the purpose of concealing the property of his majesty, 
his heirs or successors, therein, as fully and effectually to all 
intents and purposes, as if all the same several pains, penalties, 
forfeitures, regulations, restrictions, powers, provisions, clauses, 
matters, and things in the said several acts contained, so far as 
the same severally relate to his majesty’s naval, ordnance, and 
victualling stores, and the ptMiishment of piersons offending in 
manner therein mentioned, were herein and hereby severally 
repeated and re-enacted in respect to all other public stores 
whatsoever.” s. 2. 


Upon these statutes the question which generally occurs is, 
whjat shall be a receiving or having? By the other statutes of 
Williatn and Anne and Geo. 2. &c. relating to goods generally, 

and 
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mi thos<^ pMtieularly thereiit dedcribed^ the ^ords arci recewe 
** or btiy.^* llierrfore to coostftute a guilty receiver* it is not 
necessary that he should be a ** purchaser” ^the stoleta goods; 
if he receives them from any other unlawful motive* as to con- 
ceal them with a view of preventing the detection of the principal 
feloH; he is equally a guilty receiver. But in order to make a 
man a guilty receiver* there must be some evidence on the ^art 
of the prosecution* positive or inferential* from which the jury 
may collect the receipt was malo onimo. But with respect to 
public stores the case is different; the onus probandi is thrown 
upon the defendant; for the king’s stores all having a known 
visible mark* which no one else is permitted to use* the bare 
fact of possessing them calls upon the possessor to give evidence 
of bis having a legal right of possession ; which strictly ought 
to be done as is directed by the acts* if a purchaser or sub- 
purchaser* by shewing the certificates. But even in a case where 
the purchaser could not shew* by the evidence required by the 
acts* a legal right of possession* a defendant has been admitted 
to rebut the fact of guilty possession by other evidence. A 
widow woman was indicted before Mr. J. Foster* on the stat. 
9 and 10 W. 3. for having in her custody diverts pieces of canvass 
having the king’s mark* she not being a person employed by the 
commissioners of the navy to make the same for the king’s use. 
The fact of her possession was clearly proved; and she rested 
her defence upon proof of the following facts : That it was com- 
mon for the commissioners of the navy to sell old canvass* when 
unfit for use* in lots^ some larger* some smaller; that the can- 
vass had* during her husband’s life-time, been in public use in the 
family* as sheeting and table linen* without concealment* and 
that she came to it as part of her late husband’s property; but 
she produced no certificate as is required by the act. This 
evidence was opposed by the counseKfor the crown* on the 
ground* that by the second section of the act no other exculpa- 
tory evidence than the production of the commissioners’ certifi- 
cate* if it had been really bought of them* could be a legal defence. 
The learned judge* however, thought it would be a harsh con- 
struction of the law to exclude all other evidence of innocence* 
and consider a person as guilty who had perhaps neglected to take* 
or had lost a certificate. At all events* as the canvass came to 
the woman by act of law* and not by any act of her own, he 
thought it fit evidence to be left to the jury* directing them* that 
if they thought the defendant came to the possession without any 
fraud on her part* they should acquit her— which they did. 



Taking a Reward to restore Stolen Goods. 

t Sect. 1. (l) By 4 Geo. 2. C. 1. S. 4. it is EECITED* " That Persons taking 
there are several persons who have secret acquaintance with felons* rewards for 

and 


(l)This statute originated in the practices of 
the notorious Jonathan Wild* who had established 
himself as a broker between thieves and the party, 
whose goods had been stolen ; the thieves regu- 
larlv bringing their plunder to Wild, and the party 
robbed as regularly applying to him* and negociat- 
jng the terms upon which toe property was to be 


restored. The statute was peculiarly levelled at 
him and his practices ; but though it is said he had 
acquired considerable wealth* he had not the reso« 
iution to forbear* but continuing his course* he wfls 
convicted and executed upon this act. He was iri^ 
at the Old Bailey* May sessions, 1725* on the sta- 
tute of 10 and 11 Will. 3. for privately stealing a 

box 



LARGEifY.^Toking a Reward, Sfc. plu > 

helping to stolen and Viho make it their bosineas to help persons to their stolen 
^s guilty of goods, and by that means gain money from them, which is divided 
between them and the felons, whereby they greatly encourage 
such offenders :** and therefore enacted, ** That wherever any 
person taketh money or reward, directly or indirectly, under 
'' pretence or upon account of helping any person or persons to 
any stolen goods or chattels, every such person so taking money 
** or reward as aforesaid, (unless such person doth apprehend, or 
" cause to be apprehended, such felon who stole the same, and 
cause such felon to be brought to his trial for the same, and 
give evidence against him,) shall be guilty of felony, and suffer 
the pains and penalties of felony, according to the nature of the 
felony committed in stealing such goods, and in such and the 
** same manner as if such offender had himself stole such goods 
and chattels, in the manner, and with such circumstances as the 
“ same were stolen.” 

Prosecuting to + Sect. 2. By 6 Geo. 1. c. 23. s.9. it is recited, That the 
CO iviciion any practice of taking money to help persons to their stolen goods, 
iCarewLdfor is still continued in defiance of the 

hc^ng to stolen laws^ and to the encouragement of felons and therefore en- 
goods, shall be ACTED, “ That whoever shall discover, apprehend and prosecute 
^Geo W a ** conviction of felony without benefit of clergy, any person or 
sect. 4. * ’ ** persons for the said offence of taking money or other reward^ 

“ directly or indirectly, to help any person or persons to their 
" stolen goods, (such offender not having apprehended the felon 
‘‘ who stole the same, and brought him or her to trial, for the 
same, and given evidence against him or her as required by 
law,) shall be entitled to a reward of forty pounds for every such 
“ offender so convicted as aforesaid, and shall have the like cer- 
tificate and like payments made without fee or reward as any 
** person or persons may be intitled unto for the apprehending, 
prosecuting and convicting of highwaymen by any law or laws 
“ for that purpose.”(2) 

In the case of Rex v. Drinkwater, Old Bailey Sessions, Oct. 
i 740, it was doubted, the pi incipal felon being dead, and not 
having been convicted of the offence, whether the person receiv- 
ing the reward to help to the stolen goods could be convicted. 
The report of the case (in 1 Leach, C. C. L. 21, 22.) states that 
the court thought the objection of great importance, and that, 
though the opinion of the judges was never publicly stated, the 
prisoner, after being some time in gaol, was discharged. From 
this it should seem the judges thought the objection well founded. 
But Mr. East justly observes that the very terms of the statute 
itself preclude the supposition of the conviction of the principal 
being a necessary preliminary to the trial and punishment, of the 
offender under this statute, for it states, that the offender, ** unless 
he doth apprehend, or cause to apprehended, the felon who stole 
the goods, and cause suchfelon to he brought to trial for the same, 

and 

box of lace in the shop of Catharine Statham ; but it on this indictment : but was imAiediately tried and 
appearing from the testimony of H. Kelly, the prin- convicted on the above statute 4 Geo. 2. for rcceiv- 
cipal felon, who bad Wtually stolen the lace and ing ten ^ineas from Catharine Statham as 4 reward 

was admitted king^ evidence, that Wild was not in for helping her to the stolen goods, 
the shop at the timei, but waited at the comer of (2) See stat. 58 Geo. 3i c. 70. 
the street to receive the goods, he was acquitted 




and mve evidence agaimt him, ehaU he gmUy (f 
therefore presumes tnat the true ground of die doubt in that case 
was, ** because by the death of the principal the stipulated con- 
dition had become impossible to be performed, without any de- 
fault in the defendant/’ (2 East, P. C. 771*} 

In prosecutions on this statute, it seems proper to aver that the 
defendant had not apprehended or caused to be apprehended 
the principal, &c. such reservation being in the enacting clause, 
and part of the description of the offence. (Idem.) 


Advertising a Reward for the Restoration of Stolen Goods* 

By 25 Geo. 2. c. 36. it is recited, That the advertising Person adver- 
a reward with no questions asked, for the return of things which fo/ of”* 
have been lost or stolen, is one great cause and encouragement IhLgs stolen or 
of thefts and robberies and therefore enacted, That any lost, &c. 

person publicly advertising a reward with no questions asked, 

** for the return of things which have been stolen or lost, or making 
use of any words in such public advertisement, purporting that 
such reward shall be given or paid without seizing or making 
enquiry after the person producing such thing so stolen or lost, 

'' or promising or offering, in any such public advertisement, to 
“ return to any pawnbroker, or other person, who may have bought 
“ or advanced money by way of loan upon such thing so stolen or 
“ lost the money so paid or advanced, or any other sum of money 
“ or reward for the return of such thing, and any person printing 
or publishing such advertisement, shall respectively forfeit the ami the printer 
sum of fifty pounds for every such offence to any person w'ho. ft^^fcithol. 
will sue for the same.” 


Restitution of Stolen Goods. 

Be it enacted, " that if any felon or felons hereafter do rob or 
“ take away any money, goods, or chattels from any of the king’s 
subjects, from their person or otherwise, within this realm, and 
‘‘ tliereof the saiil felon or felons be indicted and after arraigned 
** of the same felony and found guilty thereof, or otherwise at- 
“ tainted, by reason of evidence given by the party so robbed, or 
‘‘ owner of the said money, goods, or chattels, or by any other by 
“ their procurement, that then the party so robbed or owner shall 
be restored to his said money, goods, and chattels ; and that as 
well the justices of gaol deliveiy as other Justices afore whom 
any such felon or felons shall be found guilty, or otherwise at- 
tainted, by reason of evidence given by the party so robbed or 
owner, or by any other by their procurement, have power by 
this present act to award from time to time writs of restitution 
for the said money, goods, and chattels, in like manner as 
though any such felon or felons were attainted at the suit of the 
party in appeal.” 21 H. 8. c. 1 1. 

The writ of restitution is now disused, and it is the practice 
for tlve court to order restitution to the prosecutor of all the 
goods produced in court at the trial; and the owner may main- 
tain trover for any not restored, notwithstanding even a sale of 
them in market overt. The restitution, however, can only be 

had 
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from the persoii who is in possessidti sA the tilne of the 
attftitider^ and tfaereifbre if a person has ioHa Jide purchased 
Stolen goods in market overt^ and has sold them again before 
conviction, ho action will lie against him for diem even though 
notice was given him not to sell. So vi*here the thief has sold 
the goods stolen, and the money clearly the produce of them is 
found in his possession, it has been usual to order the restitution 
of the money, as being within the ^uity of the statute giving res- 
titution. (Hanberrie’s Case, Cro. ]Eiiz.66l.) 

But the statute only extends to goods stolen, and not to a res- 
titution of goods obtained by fraud, upon conviction of the of- 
fender in the latter case. (Parker v. Patrick, 5 T. R. 175.) 

See further upon this subject, Bk. 2. c. 23. 

Restitution Stolen Horses* 

In cases of horses being stolen, a special provision is made for 
their restitution by stat. 31 Eliz. c. 12. which, for preventing 
horse-stealing, requires certain entries to be made, &c. in the 
toller’s books of the sales of horses in markets and fairs, and by 
s. 4. provides That if any horse, mare, gelding, colt, or filly, 
shall be stolen, and after shall be sold in open fair or market, 
** and the same sale shall be used in all points and circumstances 
** as aforesaid, that yet nevertheless the sale of any such horse, 
&c. within six months next after the felony done, shall not take 
away the property of the owner from whom the same was 
stolen, so as claim be made within six months by the party 
^ from whom the same was stolen, or by his executors or admi- 

* nistrators, or by aii^ other of their appointment, at or in the 
town or parish where the same horse, &c. shall be found, 
before the mayor or other head officer of the same town or 
parish, if the same horse, &.c. shall happen to be found in any 
town corporate or market town, or else before any justice of 
peace of that county near to the place where such horse, &c. 
shall be found, if it be out of a town corporate or market 
town ; and so as proof be made*' within forty days then next 
ensuing by two sufficient witnesses, to be produced and de- 
posed before such head officer or justice, (who by virtue of this 
act shall have authorhy to minister an oath in that behalf,) that 
the property of the same horse, &c. so cfeimed, was in the 
party by or from w'hom such claim is made, and was stolen 
from him within six months next before such cKimbf^ny &uch 
horse, &c. but that the party from whom the -said^'-hbrse^ &c. 
was stolen, his executors or administrators/ ishall'&idr^a^ at 
all times ifter, notwithstanding any sdeh sale or aal^jl, in any 
fair or open market thereof made, have nroperty and pdsver to 
have, take again, and enjoy \the said hd^e; &c. upbq payment 

* or readiness, or offer to pay, to the party that shsdl have the 

* possession and interest of the same horse, mare, geMii^ bolt, 
or filly, if he will receive and accept iti so much mc^e^s the 
same party shall depose and swear before such hfad c^cer or 

' 'ustice of peabe, (who by virtue of this act shall ha^e autlliority 

9 joainister and give an oath in that behalf,) that he paid for the 

“ same 
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" ^e boiAj^, 'Without fraud or coBuaioa'; Ut^ law, atatdte, 
" or other thing to the contrary notwithstaudil)^.” 

To prevent larcenies of cattle and horses certain regulations 
are made for slaughter-houses by the stat. of 26 Geo. 3. c« 71. 
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CHAP. XX. 
OF PIRACY. 


t Sect. \. A PIRATE is one who, to enrich himself, either 8St.Tr.74. 
by surprize or open forces sets upon merchants or others trading nffu* 
by sea, to spoil them of their goods or treasure ; and he is called g ^ 
hostis humani generis^ and therefore every nation between .whom 213.* 
amity and peace subsist, although there is no actual alliance, 
may punish a subject or foreigner for this oiFeiice. 


t Sect, 2. Piracy, if committed by a subject, was formerly 3 insi. 113. 
held to be a species of treason, bein^ contrary to his natural 4 Cum. 7i. 
allegiance ; if by an alien, to be felony only : but since the sta* 
tute of treason 25 Edw. 3, c. 2. it is held to be only felony in a 
suldect ; and to this common-law offence the legislature has also 
added some others. 


But for the better understanding this subject I shall consider, 

1. Who shall be deemed pirates. 

2. Before what court they shall be tried. 

3. In what manner they shall be punished. 

4. Of the means which may be used to prevent piracy. 

As to THE FIRST POINT, VIZ, Who shall be deemed pirates. 

t Sect, 3, A Pirate, at the common law, is a person who 
commits any of those acts of robbery and depredation upon the 
high seas, which if committed*on land would have amounted to 
felony there. 

Sect. 4. By 28 Hen. 8. c. 15. it is emteted, “ That all trea- 
** sons, felonies, robberies, murders, and confederacies committed 

in or upon the settlor in any other river, haven, creek, or place 

where ^ adnjiral or admirals have or pretend to have power. See foa, 

** authority w jurisdiction, shall be tried as directed by the act.^ 

Sect, 5, ^Bttt bfs, 4. it is provided, ‘‘That this act shall not Taking of 
“ extend to , be prejudidal or hurtful to any person of persons for things tiwt may 
“ taking any victuali cti|^les, ropes, anchors or sails, which any ne<SsUy. 

“ such p^fsuh or persdiSis (compelled by necessity) taketh of or paying for 
'' in any sWp which may conveniently spare the same, so the 
** sala^i|)^3on or persons pay out of hand for the same victual, 

'' cableS|^l^es, anchors or sails, money or money-worth to the 
** v^ltie^ of thn^ thing so taken, or do deliver for the same a suffi- 
** cic!^ bill’^bbligatoiy to be paid in form following, that is to say, 

if the taking of the same things be on this side the straits of 

** Marroke, 







Subjects com- 
mitting piracy 
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pirates. 
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pirate* &c. 


OF PIRACY. ^ 

** Marroke, then to be paid v^ithin four months* and if it be 
beyond the Said straits of MarrokCt then to be paid Mrithin 
twelve months next ensuing the making of such bills* and that ^ 
the makers of such bills well and truly pay the same debt at the 
day to be limited within the said bills.’’ 

t Sect. 6. It being also doubted by many eminent civilians 
whether* during the revolution* the persons who had captured 
English vessels by virtue of commissions granted by .James the 
Second at his court at St. Germain's, after his abdication of the 
throne of England^ could be deemed pirates, the grantor^ still 
having* as it was contended* the right of war in him; it is 
ENACTED by 11 and 12 Will. 3. c. 7. s. 8. That if any of his 
majesty’s natural-born subjects* or denizens of this kingdom* 
“ shall commit any piracy or robbery* or any act of hostility* 
against others his majesty’s subjects upon the sea* under colour 
" of any commission from any foreign prince or state* or pre- 
** tence of authority from any person whatsoever, such offender 
or offenders* and every of them* shall be deemed* adjudged* 
and taken to be pirates* felons* and robbers ; and they and 
' every of them* being dujy convicted thereof* according to this 
' act, or the aforesaid statute of king Henry the Eighth, shall 
^ liave and suffer such pains of death* loss of lauds* goods* and 
chattels* as pirates* felons* and robbers upon the seas ought to 
have and suffer.” 

t Sect. 7. But doubts having arisen whether such offender, by 
adherence to the king’s enemies, were not guilty of high treason, 
it is enacted by 18 Geo. 2. c. 30. That all persons being natii- 
** ral-born subjects or denizens of his majesty* who during the 
** present or any future wars have committed* or shall commit 
** any hostilities upon the sea, or in any haven, river, creek, or 
place* where the admiral or admirals have power, authority* or 
** jurisdiction, against his majesty’s subjects* by virtue or under 
** colour of any commission from any of his majesty’s enemies* 
or have been or shall be any other ways adherent, or giving aid 
or comfort to his majesfy’s enemies upon the sea* or in any 
** haven* river, creek* or place* where the admiral or admirals 
** have power, authority* or jurisdiction* may be tried as pirates* 

** felons* and robbers* in the said court of admiralty* bn ship- 
'' board* or upon the laud, in ihe same manner as persons guilty 
of piracy, felony, and robbery, are by thci^said act directed to 
** be tried ; and such persons being upon such trial convicted 
thereof, shall suffer such pains of death* loss of lands* goods 
** and chattels* as any other pirates* felons* and robbers ought* 
by virtue of the said recited act of the eleventh year of king 
** William the Third, or any other act* to suffer.” 

fSect.S. By 11 and 12^ Will. 3. c. 7. s. 9* it is further 
enacted* That if any commander or master of any ship* or any 
seaman or mariner* shall in any place where the admiral bath 
jurisdiction, betray his trust, and turn pirate* enemy, of rebels 
** and piratically and feloniously run .away with his or their ship 
** or ships ; or any barge* boat* ordnance* ammunition* goods* or 
merchandizes, or yield them up voluntarily to any pirate, or 

** shall 
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shall bring an; seducing messages from anjr piratei eneinji, or 

rebel, or consult, combine, or confederate with, or attempt or person lay* 

“ or endeavour to corrupt any commander, piaster, officer, or |"8 . 

‘‘ mariner to yield up or run away with any ship, goods, or mer- commMid^ 

“ chandizes, or turn pirate, or go over to pirates, or if any person &c. shall be 
shall lay violent hands on his commander, whereby to hinder 
** him from fighting (1) in defence of his ship and goods com- differ death. . 
mitted to his trust, or that shall confine his master, or makd", or 
endeavour to make a revolt in the ship, shall be adjudged, 

" deemed, and taken to be a pirate, felon, and robber, and being 
convicted thereof, according to the directions of this act, shall 
** have and suffer pains of death, loss of lands, goods, and chat- 
tels, as pirates, felons, and robbers upon the seas ought to have 
“ and suffer.’' 

t SecLd> By 11 and 12 Will. 3. c. 7. s. 10. it is enacted, 

“ That all and every person and persons whatsoever who, rfter Perwns setfing 
the twenty-ninth day of September in the year of Our Lord ^ aiding 
“ one thousand seven hundred, shall either on the land, or upon 
** the seas, knowingly or wittingly set forth any pirate, or aid and shall be ad- 
“ assist, or maintain, procure, command, counsel or advise any 
person or persons whatsoever, to do or commit any piracies or 
robberies upon the seas, and such person and persons shall 
thereupon do or commit any such piracy or robbery, then all 
** and every such person or persons whatsoever, so as aforesaid 
setting forth any pirate, or aiding, assisting, maintaining, pro- 
curing, commanding, counselling or advising the same, either 
“ on the land or upon the sea, shall be and are hereby declared, 
and shall be deemed and adjudged to be accessary to such 
piracy and robbery done and committed : and further, that 
‘‘ after any piracy or robbery is or shall be committed by any 
‘‘pirate or robber whatsoever, every person and persons, who Tlie like for 
“ knowing that such pirate or robber has done or committed concealing 
“ such piracy and ijpbbcry, shall on the land, or upon the sea, P”*^*^* 

“ receive, entertain or conceal any such pirate or robber, or 
“ receive or take into his custody any ship, vessel, goods or chat- 
“ lels which have been by any such pirate or robber piratically 
“ and feloniously taken, shall be and are hereby likewise de- 
“ dared, deemed and adjudged to be accessary to such piracy 
“ and robbery.” But by 8 Geo. I. c. 24. s. 3. they shall be 
deemed and taken to be principal pirates, felons and robbers. 

t Sect 10. By 8 Geo, 1. c. 24. it is enacted, “ That in case 
any person or persons belonging to any ship or vessel whatso- 
“ ever, upon meeting any merchant ship or vessel i5n the high 
seas, or in any port, haven, or creek whatsoever, shall forcibly 
“ board or enter into such ship or vessel, and, though they do 
“ not seize and carry off such ship or vessel, shall throw over- 
“ board or destroy any part of the goods or merchandizes belong- 
ing to suth ship or vessel, the person or persons who shall be 
" guilty thereof shall in all respects be deemed and punished'as ^ 

praxes.” 

In the exposition of the statute of Hen. 8. it hath been 
holden, 

Sect, 
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U. First, TM the statute 28 Hen. 8. c. 15. does pot 
alter the nature of the offence so as to make that which was 
before a felony only by the civil law, now become a felony by 
the common law ; for the offence must still be alleged as done 
upon the sea, and is no way cognizable by the common law but 
only by virtue of this statute, which, by ordaining that in some 
respects it shall have the like trial and punishment as are used 
for*felony at common law, shall not be carried so far as to make 
it also agree with it in other particulars which are not mentioned. 

Sect» 12. Secondly, That this offence remains as before of 
a special nature, and that it shall not be included in a general 
pardon of all felonies, which, as it was, before this statute, to be 
expounded of no felonies which are such only by the civil law, 
shall continue still to have the same construction. 

Sect, 13. Thirdly, That no persons shall, in respect of this 
statute, be construed to be, or punished as, accessaries to pira- 
cies before or after, as they might have been if it had been made 
felony by the statute, whereby all those would incidentally have 
been made accessaries in the like cases in which they would have 
been accessaries to a felony at common law. 

Sect, 14. Fourthly, That the indictment for this offence 
must allege the fact to be done upon the sea, and must have 
both the words felonicizudpiratici: And that no offence is pu- 
nishable by virtue of this act as piracy, which Would not have 
been felony if done on the land, and consequently that tlie taking 
of an enemy’s ship by an enemy is not within the statute. 

Sect, 15. Fifthly, It is agreed, that this statute extends not 
to offences done in creeks or ports within the body of a county, 
because they are, and always were, cognizable by the common 
law. 

t Sect, l6. Sixthly, But it hath been decided, that if A, 
standing on the shore of a harbour, fire a loaded musket at a re- 
venue cutter which had struck upon a sand bank in tlw sea, 
about one hundred yards from the shore, by which firing a per- 
son is maliciously killed on board the boat, it is piracy; for the 
offence is committed where the death happens, and not at the 
place from whence the cause of the death proceeds. 


Trial of oiFences 
committed opoa 
the sea, or with- 
in the admiral’s 
jurisdiction, by 
the king’s com- 
mission. Alter- 
ed by 11 & 12 
W.ic. 7. 

3 Inst. 147. 
Hob. 146. 

Dyer, 211. 
pi. 33. 


As to THE SECOND POINT, VIZ . Before what court the offence 
of piracy shall be tried. 

Sect, 17. ' It is agreed, that piracy was formerly only cogniza- 
ble by the civil law, in the courts of the admiral ; but it being 
inconsistent with the liberties of the nation that any man’s life 
should be taken away unless by the judgment of his peers or the 
common law of this land, it is enacted by 28 Hen. 8. c. 15. s. 1. 
That all (reasons, felonies, robberies, murders and confedera-^ 
cies hereafter to be committed in or upon the sea, or in any 
other haven, river, creek or place where the admiral or admirals 
have or pretend to have power, authority or jurisdiction, shall 
be inquired, tried, heard, determined and judged, in such shires 
** Rod places in the realm, as shall be limited by the king’s com- 

“ mission 
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>mis$ioi\ or commi^Mops to he dire^te^ for the iipe, ii^.like ^ 

** form and condition as if any such offence or offences had been 
** committed or done in or upon the land ; and such commissions 
'' shall be had under the king’s great seah directed to the admiral 
** or admirals^ or to his or their lieutenant, deputy and deputiesi 
and to three or four such other substantial persons as! shall be 
** named or appointed by the lord chancellor of hnghkd for the 
time being, from time to time, and as oft as need shall require, 

** to hear and determine such offences after the common course 
of the laws of this realm, used for treasons, felonies, murders, 

** robberies and confederacies of the same, done and committed 
** upon the land within this realm.” 

SecM8, By 23 Hen. 8. c. 15. s. 2. it is further enacted, Thecommis- 

That such persons to whom such commission or commissions 

shall be directed, or four of them at the least, shall have full i l^n. 106 . 

'' power and authority to inquire of such offences, and of every 
of them, by the oaths of twelve good and lawful inhabitants in • 

** the shire limited in their commission, in such like manner and 
** form as if such offences had been committed upon the land 
within the same shire ; and that every indictment, found and 
presented before such commissioners, of any treasons, felonies, 
robberies, murders, manslaughters, or such other offences, 

** being committed or done in or upon the seas, or in or upon any 
other haven, river or creek, shall be good and effectual in the 
law ; and if any person or persons happen to be indicted for 
any such offence done or hereafter to be done upon the seas, 
or in any other place above limited, that then such order, pro- 
cess, judgment and execution shall be used, bad, done and 
** made, to and against every such person and persons so being 
indicted, as against traitors, felons and murderers, for treason, 
felony, robbery, murder, or other such offences done upon the 
land, as by the laws of this realm is accustomed ; and that the 
" trial of such offence or offences, if it be denied by the offender or 
'' offenders, shall be had by twelve lawful men inhabitants in the 
shire limited within such commission, which shall be directed as 
is aforesaid, and no challenge or challenges to be had for the 
“ hundred.” 

t Sect, 19 . By 28 Hen. 8. c. 15 . s. 5 . Provided alway, ^'That CommisMOM 
whensoever any such commission for the punishment of the 
** offences aforesaid, or of any of them, shall be directed or theuiHfieePortiL 
sent to any place within the jurisdiction of the five ports, that 
then every such commission shall be directed upto the lord 
Warden of the said ports for the time being, or to his deputy, 
and unto three or four such other person or persons as the lord 
** chancellor for the time being shall name and appoint ; any thing 
in this present act to the contrary notwithstanding.” 

Sect, 20. By 28 Hen. 8. c. 15 . s. 6, Provided alway, That 27 h. 8 . c. 4. 
''whensoever any commission shall be directed uqto the five iGco.i.stot. 

" ports for the inquisition and trials of my of the offences ex^ 
pressed in this act, that every such inquisition and trial to be 
" had by virtue of such commission, skli be made and had by *8. And see 
" the inhabitants in the said five ports, or the members of the 

same ; 
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fectoai suppres- gai&ie; anything in this act to the contrary thereof notwitb- 
•.onofpin»y. « gtending.’*^ 

How and where Sect. 21 . And it being doubted whether the 28 Hen. 8. c. 15. 
piracies, felo. had not taken away the trial of piracy before the admiral^ his 

niTtte^on^lw" heutenant or commissary, which occasioned a total disuse of 

sea may be ^ ^^^^h maiitier of trial, to the encouragement of pirates who could 

tried. iiotbe tried by this statute until brought to England, at a great 

trouble and expense, it was enacted by 11 and 12 Will. 3. c. 7* 
** That all piracies, felonies, and robberies committed in or upon 
the sea, or in any haven, river, creek, or place, where the ad- 
" miral or admirals have power, authority, or jurisdiction, should 
be tried by commissioners to be appointed according to the 
** directions of that act, in any foreign colony, but they were to 
proceed according to the course of the civil law, as was the 
practice in the admiral’s court, but now by stat. 46 Geo. 3. 
** c. 54. it is enacted, ** That all treasons, piracies, &c. and other 
oftences of what nature or kind soever committed upon the sea, 
or in any haven, river, &c. where the admiral or admirals, &c. 
“ have jurisdiction, may be enquired of, tried, heard, determined, 
and adjudged, according to the common course of the laws of 
this realm used for oftences committed upon the land within 
** this realm, and not Otherwise, in any of his majesty’s islands, 
** plantations, colonies, &c. under and by virtue of the king’s 
commission, under the great seal to be directed to any four or 
more discreet persons as the lord chancellor, keeper, &c. for 
the time being shall from time to time think fit to appoint, and 
^^'that the said commissioners or any three of them shall have 
** such and the like powers and authorities for the trial of such 
murders, piracies, 8cc. within any such island, as any commis- 
sioners appointed according to the statute 28 Hen. 8, by any 
** laws now in force would have for the trial of the said oftences 
** within this realm ; and that all persons convicted of any of the 
" said offences, by virtue of any such commission, shall be sub- 
ject and liable and shall suffer the same pains and penalties, &>c. 

** as by any law or laws now in force, the persons convicted 
" would be subject to, in case the same were determined within 
** this realm, by virtue of any commission, according to the direc- 
tions of the statute 28 Hen. 8.” 

And by 43 Geo. 3. c. 113. 5. which recites, it is convenient 

that accessaries on the high seas should be tried according to the 
provisions of the st. 28 Hen. 8.” enacts, That in all cases in 
which any person, file, shalk hereafter procure, direct, counsel, 
&c. any other person in committing any felony whatsoever, or 
shall become an accessary before the fact to any felony what- 
soever, whether such principal felony be committed within 
** the body of any county within the realm, or upon the high 
seas, or whether such procuring, &c. or otherwise becoming 
accessary, before the facC shall have been committed , within 
the body of any county within this realm, or upon the high 
seas, then, in all such cases, the offence of procuring, &c. or 
" becoming accessary before the fact, shall be tried, &c. in 
case the principal felony was committed within the realm, by 
** the course of the common law, either within such county where 

the 
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th€ prindpil felony shall have been committei), ot Within th^ V ! 
county wherein the offence of procuring, &c. of otherwise 
' becoming accessary before the fact shall have been committed 
or done ; and in case the principal felo^ shall have been com- 
** mitted upon the high seas^ then the offence of procuring, &c. 
or becoming accessary before the fact, shall and may be en- 
quired of in and by such court, and in such manner and foj:m^ 
as in and by the st. 28 Hen. 8 . is appointed and directed/’ 

Persons once tried are not again to be tried by any court or 
jurisdiction whatsoever. 

This statute extends only to accessaries before the fact In \ ' 

the case of one Scandling, who had abetted one Exon, who was 
committed for piracy, to break out of prison, the court held 
that as it was an accessorial act to the piracy, which, was not cog- 
nizable at common law, neither was the accessorial act cognn 
zable at common law. And it was not long after fully settled, 
that one who knowingly receives and abets a pirate ip the body of 
a county, was not triable by the common law, the original offence 
being cognizable only by another jurisdiction (Yelverton, 134. 

13 Co 53.)— -but see st. 10 and 11 W. 3. c. 7 . s. ? 0 . and 8 Geo. 1 . 
c. 24. s. 3. whereby accessaries are declared principals, and to 
be tried as sucL 


t Scc^32. By 11 and 12 Will. 3. c. 7. s. l6. Provided Howcommlg- 
always, that whensoever any commission for the trial and pu- of*"ffencer^*”* 
** nishnient of the offences aforesaid, or any of them, shall be di- within the juris. 
** reeled or scut to any place within the jurisdiction of the Cinque ‘*‘ 5 **°" 

Ports, that then every such commission shall be directed unto 2*^ diret 
the lord warden of the Cinque Ports for the time being, or to ted, and inqmsU 
“his lieutenant, and unto such other persons as the lord high tioumade. 

“ chancellor or keeper of the great seal of England for the lime 
“ being, or commissioners for the custody of the great seal, shall 
“ name and appoint ; and likewise that every inquisition and trial, 

“ to be had by virtue of such commission so directed and sent to 
“ any place in the said Cinque Ports, shall be made and had hy 
the inhabitants of the said Qinque Ports, or the members of 
“ the same ; any thing ill this act to the contrary thereof notwith- 
“ standing.” 

t Sect. 33. And by 4 Geo. l.c. 11. s. 7. All and every per- Offenders 
“son and persons who have committed or shall commit any against ii& 13 
“ offence or offences, for which they ought to be adjudged, deem-* 

“ ed and taken to be pirates, felons, or robbers, by an act made ge Hen. 8!c. 15. 
“ in the parliament holden in the eleventh and twelfth years of 
the reign of his late majesty king William the Third, intituled 
“ An act for the more effectual suppression of piracy, may be tried 
and judged for eveiy such offence in sued manner and form as 
“ in and by an act made in the twenty-eighth year of the rei|;n of Seefarther, 
king Henry the eighth is directed and appointed for the trial of ® 

“ pirates, and shall and ought to be utterly debarred and excluded ^” 24 . 

** irom the benefit of clergy for the said offences ; any law or 
“ statute to the contrary thereof in anywise notwithstending.” 

t Sect, 33. By 18 Geo. 2. c. 30. a. 2. it is enacted, That any Not to be^ed 
VOL. I. 8 "person 
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same crime as 
high treason. 


** peracfn who shall be tried and a^uitted^ or convkted, ^eojd- 
** log to this act« for any of the said crimes, shall not be liable to ^ 
** be indicted, prosecuted, or tried again in Great Britain, or 
elsewhere, for the same crime or fact as high treason.” « 


Criminals not f Sect. 34. By 18 Geo. 2. c. 30. s. 3. it is provided, “ That 
BM^l^tried for *^othiiig in this act contained shall be construed to extend to 

high treason, hj prevent any persons guilty of any of the said crimes^ who shall 

«8 H. 8. c. 15. << not be tried according to this act, from being tried for high 
treason within this realm, according to the aforesaid act of the 
“ twenty-eighth year of king Henry the cigA/A.” 


A session of the Sect. 35. And for the more speedily bringing offenders to 
S'r\o^behdd prevent the inconveniences occasioned by want 

iniLrehaiid frequently holding a session of admiralty, it is enacted by 

OtTtofor yearly. 32 Geo. 2. c. 23. s. 20. That from and after the first day of 
** June one thousand seven hundred and fifty-nine, a session of 
V oyer and terminer and gaol-deliveiy, for the trial of offences 
** committed upon the high seas within the jurisdiction of the 
** admiralty of England, shall be held twice at the least in every 
year ; that is to say, in the several months of March, and Octo- 
** her, in each year, at Justice Hall in the Otd Bailey, Lmdon ; 
except at such times as the sessions of oyer and terminer and 
gaol-delivery for the city of Loudon and county of Middlesex 
** shall be appointed to be there held ; or in such other places, 
" within that part of Great Britain called England, as the lord 
‘‘ high admiral of Great Britain, or the commissioners for 
executing the office of lord high admiral of Great Britain 
** for the time being, or any three or more of them, shall by an^ 
** letter or order in writing under their hands directed to the 
** judge of the high court of admiralty in England for the lime 
" being, appoint.” 


Commissioners t Sect. 36. And by 32 Geo. 2. c. 25. s. 21. it is further eu- 
of the court, and acted, That from and after the first day of Jane one thousand 
justices of the « seven hundred and fifty-nine, it shall and may be lawful, not 
ed*to take hUbri more of the commissioners for the 

mations of pirap time being, named in the commission of cyer and terminer for 

cy, &c. i€ tlie trying of offences committed within the jurisdiction of the 

" admiralty of England, but also to and for any one or more of 
the justices of the peace for the time being, of any county, 
riding, division, or place, within that part of Great Britain 
** called England, and they are hereby respectively authorised 
and empowered, from time to time, to take any information or 
^ informations of any witness or witnesses in writing upon oath, 
touching any piracy, felony, or robbery, done or committed, or 
** charged to have been done or committed, in or upon the sea,. 
*' or in any haven, river, creek, or place, w'here the admiral or ad- 
** mirals hath or have power, authority, or Jurisdiction ; and 
** thereupon (if such commissioner or commissioners, or justice, 
or justices of the peace respectively shall see cause) by any 
warrant or warrants under his or their hand and seal, or hands, 
and seals, to cause the person or persons accused in such infor- 
mation or informations to be apprehended and committed to 
^ Sia gap! of thp county or place wherem the same information 

‘<^or 
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^ citinfomatioiift «baD be taken, there to remmuantil diseha^ed 
" by due course of law.” 

f Sect, 37. And by 32 Geo. 2. c.25. s.22. if is further enacted, 

** That such of the said commissioners, or justices of the peace, 
who shall cause any such person or persons to be committed 
as is last mentioned, shall, and he or they is or are hereby 
«« respectively required at the same time to oblige all and every 
such other person or persons whom such commissioner or <^m* 
missioners, or justice or justices of the peace shall judge nefes* 
sary to prosecute and give evidence against the person or pcr- 
sons who shall be so committed as aforesaid, to enter into one 
^ or more recognizance or recognizances to his majesty, in a 
^ sufficient penalty, for his, her, or their appearing at the then 
next session of oyer and terminer, and gaol-delivery, to be held 
" for the jurisdiction of the admiralty of England, there to pro- 
secute and give evidence against the person or persons who 
shall be committed as aforesaid: And if any person shall 
refuse to enter into such recognizance to prosecute or give 
evidence as shall be required, he, she, or they so refusing, shall 
be committed by any such commissioner or commissioners, 
justice or justices, to the gaol of the county'or place in which 
the person so refusing shall be, until the next sessions of admi- 
ralty shall be held, or such persons shall enter into such recog- 
** nizance as shall be required as aforesaid; which recognizance 
** or recognizances, togetfier with the information or informations 
** taken touching the offence or offences wherewith the person 
or persons to be committed as aforesaid shall be charged, the 
** said commissioner or commissioners, or justice or justices of 
** the peace, before whom the same shall be taken, shall and they 
are hereby respectively required to transmit with all convenient 
speed to the register for the time being of the high court of 
admiralty of England, to be by him fortWith laid before the 
“judge for the time being of the same court, and afterwards to 
“ be kept among the records of that court.” 

t Sect, 38. And by 32 Geo. 2. c. 2.5. s. 23. it is further The marshal, 
enacted, “ That the marshal of the admiralty for the time being, sheriffs, and 
“ and his deputy or deputies, and all sheriffs, bailiffs, stewards, officciTare to 
“ constables, headboroughs, tythingmen, keepers of gaols and obey and exe- 
“ prisons, and all other officers whatsoever, for keeping of the cute all pre- 
peace (as well within liberties as without), shall, and they, and 5Ssof*tho**** 
“ every of them, are hereby respectively authorized and required, commissioners 
from time to time, diligently to execute, perform, and obey aH and justices, 
such precept and precepts, warrant and warrants, and other 
order and orders, as shall at any time or times hereafter be 
made, directed, issued, or given to them or any of them 
respectively, by any one or more of the said commissioners 
“ named in the commission of oyer and terminer, or justices of 
the peace, by virtue or in pursuance of this act, touching any 
of the matters or things herein contained.” 

t £ec^39. It hadi been determined, that two justices mav Rextr.Miin- 
take a recognizance for the appearance o^/one charged with 
felony on the high seas at the sessions of admiralty, and the 
recognizance may be estreated into the exdiequer, 

s 2 As ' 
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Ab to THE THIRD POINT, VIZ. In what manner piracy is 
punished. 

Tlic piinishnient ' i* Sect* 40. By £8 Hen. 8. c. 15. s. £. it is enacted, ** That 
of offenders, .« gQch as shall be convict of any such offence or offences, by 
€o.*JLit.39i. a. verdict, confession, or process, by authority of any such com- 
** mission, shall have and suffer such pains of death, losses of 
Ismds, goods and chattels, as if they had been attainted and 
• " convicted of any treasons, felonies, robberies, or other the said 

offences done upon the lands.” 


Moor, 756. pi. t 41. By £8 Hen. 8. c. 15. s. 3. it is recited, “ That for 
1044. « treasons, robberies, felonies, murders and confederacies done 

** upon the sea or seas, or in any place above rehearsed, thq 
offenders shall not be admitted to have the benefit of his or 
their clergy, but be utterly excluded thereof and from the same, 
and also of the privilege of any sanctuary.” 


Offenders con- t Sect, 4£. By 8 Geo. 1. c. £4. s. 4. it is further enacted, 
▼icted on this « That all and every offender or offenders convicted of any 
the iwnefit 0 ^ ** pi'^Rcy, felony, or robbery, by virtue of this act, shall not be 

clergy. admitted to have the benefit of clergy, but be utterly excluded 

“ of and from the same.” 


3 Inst. 112 . + 43. An attainder for this offence corrupts not the 

Co. Lit. 391. blood, inasmuch as the statute only says that the offender shall 

s. 12. suffer such pains of death, &c. as if he w^ere attainted of a felony 

at common law; but says not that the blood shall be corrupted, 
&c. (2) 

5 Inst. 114 . Yet it has been resolved, that an offender standing 

Dyer, 241. 308, mute on an arraignment by force of this statute, shall have judg- 
ment of 'peine forte et dure ; for the words of the statute of 
£8 Hen. 8. c. 15. are, that a commission shall be directed to 
hear and determine such offences after the course of the common 
law of the land, &c, — But by 12 Geo, 3. c. 3. standing mute 
** in piracy amounts to a conviction, and the court shall award 
the same judgment as on a conviction by verdict or confes- 
“ sion.” 


As to THE FOURTH PARTICULAR, viz. Of the means which 
may be used to prevent piracy. 

Encouragement f Sect* 4,5. By H and 12 Will. 3. c. 7. s. 11. it is recited, 
anVmariirr^T conduce to the suppressing of robberies on the 

defenTthcir* ^ encouragement be given, and rewards allowed to such 

ships against commaiiders, masters, and other officers, seamen and mariners, 
pirates, &c, ghall either bravely defend their own ships, or take, seize, and 
destroy pirates, sea rovers, and enemies;” and enacted, That 
when any English ship shall have been defended against any 
** pirates, enemies or sea rovers, by fight, and brought to her 
designed port, in which Nfight any of the officers or seamen 

** shall 


(s) Lord Hale thbks that an indictment for 
piracy before conmisaioners under st. H. 8. may 
be framed on ait indictment at common Jaw, 
namely, vi $t armik etfitonke, for that piracy upon 
the sutute is robbeiy^ and that offenders have 


been indicted, convicted, and executed for it in 
the King’s Bench as for a robbery. But, how<* 
ever Uiis might have been formerly, there appears 
no instance of any such proceeding for several 
ceatones. (2 East, 805.) 
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shall have been killed, or wounded, it shall and may be lawful 
** to and for the judge of his majesty's high court of admiralty^ 
or his surrogate in the port of London, or th% mayor, bailiff, or 
** chief officer in the several out>ports of this kingdom, upon the 
** petition of the master or seamen of such ship, so defended as 
** aforesaid, to call unto him four or more good and substantial 
merchants, and such as are no adventurers or owners o^the 
ship or goods so defended, and have no manner of interest 
therein, and by advice with them to raise and levy upon the 
respective adventurers and owners of the ship and goods so 
defended, by process out of the said court, such sum or sums 
of money as himself and the said merchants, by plurality of 
voices, shall determine and judge reasonable, not exceeding 
“ two pounds per centum of the freight, and of the ship and 
** goods so defended, according to the first costs of the goods; 

** which sum or sums of money so raised dhall be distributed 
^ among the captain, master, officers, and seamen of the said 
ship, or widows and children of the slain, according to the 
“ direction of the judge of the said court, or his surrogate in the 
port of London, or the mayor, bailiff, or chief officer in the 
several out-ports of this kingdom, with the Approbation of the 
** merchants aforesaid, who shall proportion the same, according 
to their best judgment, unto the ship's company as aforesaid, j 

** having special regard unto the widows and children of such as j 

shall have been slain in that service, and such as have been \ 

“ wounded or maimed 

t Sect, 46. By 11 and 12 Will. 3. c. 7. s. 12. And for the Reward to diV 
better and more effectual prevention of combinations and con- 
fcderacies for the running away with or destroying of any ship, running 
goods or merchandizes, it is further enacted, That a reward of with ship, &g. 

** ten pounds for every ship or vessel, of one hundred tons 
“ or under, and fifteen pounds for every ship or vessel of a 
** greater burthen, shall be paid by the captain, commander, or 
“ master of every ship or vessel, wherein any such combination 
" or confederacy shall be set on fool for the running away with 
** or destroying any such ship, or the goods and merchandizes 
** therein laden, to such person as shall first make a discovery 
thereof, upon due proof of such combination or confederacy; ' 

** the same to be paid at the port where the wages of the seamen 
of the said ship are or ought to be paid, after such discovery 
“ and proof made.” 

t Sect, 47. By 1 1 and 12 Will. 3. c. 7. s. 17. " And for the Seamen desert- 
prevention of seamen deserting of merchant ships abroad in parts* 
beyond the seas, which is the chief occasion of their turning ^ 
pirates, and of great detriment to trade and navigation in 
general it is enacted, “ That all such seamen, officers or 
sailors, who shall desert the ships or vessels wherein they are 
hired to serve fot that voyage, shall for such offence forfeit all 
such wages as shall be then due to him or them.” 

t Sect. 48. By 8 Geo. 1. c. 24. s. 2. it is enacted, ^*That ships and the 
every ship or vessel which shall be fitted out with a design to 
trade mth, or supply, or correspond with any pirate, and all crown, half to 
and every goods and merchandizes put on board the same for thediaeovenn. 

** any 
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^ any intent or purpose to trade with any pirate, felon or robber 
on the seas, shall be ipso facto forfeited; one moiety thereof to 
the use of the king’s majesty, his heirs and successors, the 
other moiety to the person or persons who shall first make 
** discovery, and give information of such intent or design; and 
** such person or persons, who shall first make such discovery, 
shall and may sue for and recover the said ship or vessel, and 
all and every the goods and merchandizes on board the same^ 
** in the high court of admiralty.” 

Seamen maimed f -Secr. 49. By 8 Gco. 1. c. 24. s. 5. To the end that a 
in fight against further encouragement may be given to all seamen and mariners 
ceivniiere- and defend their ships from pirates, it is enacted, That 

wards in 22 and ** in case any seaman or mariner on board any merchant ship or 
^^d^b » d ^ vessel, or any other ship or vessel, shall be maimed in fight 
fnto GrLnwich ag^bist any pirate, every such seaman and mariner, upon due 
Hospital. ** proof of his being maimed in such fight, shall not only have 
" and receive the rewards already appointed by a statute made 
" in the twenty-second and twenty-third years of the reign of 
“ king Charles the Second, intituled. An act to prevent the deliver^ 
ing up of merchant ships, and for the increase of good and 
serviceable seamen, but shall also be admitted into and provided 
“ for in Greenwich Hospital, preferable to any other seaman or 
mariner who is disabled from service, or getting a livelihood, 
merely by his age.” 


Masters or sea- 
men not defend- « 
iiig themselves 
against pirtites, 

&c. forfeit tlieir 
wages and suf- ** 
fen six months 
imprisonment. 

4< 

fi 

t( 

it 

if 

a 

a 

it 

it 

a 

it 
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ic Sect, 50, By 8 Geo. 1. c. 24. s. 6. it is further enacted. 
That in case any commander, master, or other officer, or any 
seaman or mariner of any merchant ship or vessel which carries 
guns and arms, shall not, when they are attacked by any pirate, 
or by any ship or vessel on which any such pirate is on board, 
fight and endeavour to defend themselves, and their said ship 
or vessel, from being taken by the said pirate, or shall utter 
any words to discourage Uie other mariners from defending the 
ship, and by reason thereof the said ship or vessel shall fall 
into the hands of such pirate; then, and in every such case, 
every such commander or master, or other officer, and every 
seaman or mariner, who shall not fight and endeavour to defend 
and save the said ship or vessel, or who shall utter any such 
words as aforesaid, shall lose and forfeit all and every part of 
the wages due to him and them respectively, to the owner and 
owners of the said ship or vessel, and shall not be permitted to 
sue for or recover the same, or any part thereof, in any court 
either of law or equity, and as a farther punishment shall suffer 
six months imprisonment.” 


Masters shall f Sect, 51. By 8 Geo. 1. c. 24, s. 7. “ And for prevention of 
not advance to seamen or mariners deserting (3) merchant ships or vessels 
aboveTalf his abroad in the plantations, or in any other parts beyond the seas, 
wages while be- which is the chief occasion of their turning pirates,- and of great 
yond sea. detriment to trade and navigation, and is chiefly occasioned by 
the owner or owners of ships or vessels paying wages to the 
seamen or mariners when abroad:” it is enacted, That no 
'' master or owner of any merchant ship or vessel shall pay or 

" advance,. 


(3) For penalties on Captains leaving seamen abroad, vide ante, p. 120. 
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a<lvltfice,.or cause^ to be paid or advanced to knj seaman or 
mariner^ during the time he shall be in parts beyond the seasi 
any money or effects upon account of wages exceeding one 
moiety of the wages which shall be due at the time of such 
paymenti until such ship or vessel shall return to Great Bri- 
tain or Ireland^ or the plantations, or to some other of his ma* 
jesty 8 dominions whereto they belong, and from whence |hey 
were first fitted out; and if any such master or owner of such 
merchant ship or vessel shall pay or advance, or cause to be 
paid or advanced, any wages to any seaman or mariner above 
the said moiety, such master or owner shall forfeit and pay 
double the money he shall so pay or advance, to be recovered 
in the high court of admiralty, by any person who shall first 
discover and inform of the same.” 


CHAP. XXL 


OF FORGERY. 


Of Forgery there are two kinds ; First, by common law. Se- Britt. 16. 
coiidly, by the statute. Fleta, 2. c. 22. 

Sect. 1. Forgery by the common law scemetli to be an 
offence in falsely and fraudulently making or altering any matter 
of record ; or any other authentic matter of a public nature ; as 
a parish register, or any deed or will ; punishable by fine and 
imprisonment, and such other corporal punishment as the court 
in discretion shall think proper. (I) 

For the better understanding whereof I shall endeavour to 
shew, 

1 . Ill what cases the making or altering of a writing shall be 
said to be so far false and fraudulent, as to amount to forgery. 

2. That a man may be guilty of forgery in respect of all the 
abovementioned writings, and* no other. 

Sect. 2. As to the first particular, it is said to be possible for 
a man knowingly to make a deed in his own name, and also to 
sign and seal it himself, which yet, in judgment of law, may be 
no better than a downright forgery ; as if a man make a feoff* 
ment of certain lands to J, S, and afterwards make a deed of 

feoffment 


(1) This definition of forgery is wholly inap> 
plicsble to the crime as now constituted by a va> 
riety of statutes, and indeed it seems hardly to 
have been a correct definition at common law } for, 
although Hawkins says that a man cannot be 
guilty of 'forgery in other writings than those spe- 
cified, viz, *' any matter of record, or any authcii- 
" tic matter of a public nature,*’ yet in a subse- 
quent case, in which the whole of that matter was 
fully discussed by the court, (R. v. J. Ward, 
2 liord^ Raymond, 1461,) they held that at com- 
mon law it was forgery to make false priiwte wri- 
tings, as« bill of sale, bill of lading, an acquit- 



tance, a' warrant of attorney, a bill of exchai^. 
And they made this dirtinctioti between foreery 
at common law, and cheats by means of mlse 
tokens, under the stat S3 Hen. 8. c. 1. that by 
the statute it was necessary the party should re- 
ceive an actual prejudice^ which was not uecesfoiy 
in forgery; in, the latter case, it was sufficient if 
the party might be prejudiced by it.— See also 
£. P. C. vol. 2. 862. Forgery, in its now en* 
Jaiged sense, is defined to be the “ fraudaletk' 
** making or alteration, of a writing to tbb prejv^' 
ffice m dboflier 
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3 Inst. 169. 
Pulton, 46. 

27 H. 6. 3. 
Moor, 655. 
759. 

Noy, 101. 

5 Inst. 170. 
Con. Dyer, 288. 


3 Inst. 171. 


3 Modern, 66. 
8 Modern, 192. 
Fitzgib. 261. 

12 Mod. 493. 
496. 

Strange, 69. 

3 Inst. 1 69. 
Moor, 619. 


3 Inst. 169. 


Vide Moor, 
619. 

3 Alodcri), 66. 


Vide 2 R. Ab. 
28, 29. 

11 Coke, 27. 


Foster, 116. 


Pulton, 46. 

21 U. 6. 4. 


Noy, 99. 
Moor, 655. 
Salk. 375.: 


fecjSiiient of the same lands to X)» of a date prior to that of 
the feoffment to J. S. in which case he is said to be guilty of 
forgery, because he knowingly falsifies the date^ in order to de- 
fraud his own feoffee, by making a second conveyance which at 
the time he had no power to make. Also it is said, that his 
crime would have been no less, if by his conveyance he had 
passed only an equitable interest for good consideration, and had 
afterwards by such a subsequent antedated conveyance endea- 
voured to avoid it. Also in many other cases a writing may be 
said to be forged where neither the hand nor seal of any one are 
forged ; as where one being directed to draw up a will for a sick 
person, doth insert some legacies therein of his own head ; or 
where one finding another’s name at the bottom of a letter at a 
considerable distance from the other writing, causes the letter to 
be cut off, and a general release to be written above the name, 
and then takes off the seal, and fixes it under the release ; or 
where one inserts into an indictment the names of those against 
whom in truth it was not found ; or where one makes any frau- 
dulent alteration of the form of a true deed in a material part of 
it ; as by making a lease of the manor of Dale appear to be a 
lease of the manor of Sale, by changing the letter /). into an 5. 
or by making a bond for five hundred pounds, expressed in 
figures, seem to have been made for five thousand, by adding a 
new cypher. But Sir Edward Coke seems to say, that a deed so 
altered may more properly be called a false than a forced writing, 
because it is not forged in the name of another, nor his seal nor 
hand counterfeited. But I see no good reason why such an 
alteration of a deed should not as properly be called forgery, as 
the entire making of a new deed in another’s name; for in both 
cases not only the fraud and villainy are the very same, but also 
a man’s hand and seal are falsely made use of to testify his assent 
to an instrument, wdiich after siicli an alteration is no more his 
deed than a stranger’s. Also the notion of forgery doth not 
seem so much to consist in the counterfeiting a man’s hand and 
seal, which may often be done innocently, but in the endeavour- 
ing to give an appearance of truth to a mere deceit and falsity, 
and either to impose that upon the world as the solemn act of 
another, which he is no way privy to, or at least to make a man’s 
pwii act appear to have been done at a time when it was not 
done, and by force of such a falsity to give it an operation, which 
in trbth and Justice it ought not to have, as appears by the fore- 
going cases in this section, to most of which Sir Edward Coke 
himself seems to agree. 

Sect. 3. But it seemeth to be clear, that he who whites a deed 
in another’s name, and seals it in his presence, and by his com- 
mand, is not guilty of forgery, because the law looks on this as 
the other’s own sealing. 

Sect. 4. Also it hath been adjudged, that he shall not be 
punished for forgery who raseth out the word Ubris out of a 
bond made to himself, and putteth in marcis, because here is no 
appearance of a fraudulent design to cheat another, and the 
al^radon is prejudicial to none but to him who makes it, whose 
security for his money is wholly avoided by it ; yet it is said, that 
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it would be forgery, if by the circumiitartces of the case it should 
any way appear to have been done with an eye of pining an 
advantap to the party himself^ or of prejudicing a third person. 

Also it is holden, that such an alteration^ even withmit these cir- 
cumstanceSf is a misdemeanor^ though it be no forgeiy. 

Sect 5. It hath been resolved, that a man shall not be ad- 
judged guilty of forgery for writing a will for another without tmy 
directions from him, who becomes tion compos before it is brought Moor,760» 
to him ; for it is not the bare writing an instrument in another’s 
name without his privity, but the giving it a false appearance of 
having been executed by him, which makes a man guilty of for- 
gery. 

Sect, 6 , It is said, that regularly a man cannot commit an act Moor, 760. 
of forgery by a bare nonfeasance, as by omitting a legacy out of 
a will, which he is directed to draw for another. Yet it hath 
been holden by some, even in this very case, that if the omission 
of a bequest to one cause a material alteration in the limitation 
of a bequest to another, as where the omission of a devise of an 
estate for life to one man causeth a devise of the same lands to 
another to pass a present estate, which otherwise would have 
passed a remainder only, he who makes such an omission is 
guilty of forgery. In this case the first enquiry should be, with 
what, intention the omission was made. 

Sect 7. It seemeth to be no way material, whether a forged 
instrument be made in such a manner, that if it were in trutli 
such as it is counterfeited for, it would be of validity, or not; 
and upon this ground it hath been adjudpd, that the forgery of t Sid. 147. 
a protection in the name of A, JJ. as being a member of parlia- 
iiiont, who in truth at the time was not a member, is as much a 
crime as if he were. 

And now I am to shew, in the second place, that a man may 
be guilty of forgery at common law in respect of any of the 
abovementioned writings, and of no other. 

Sect. 8 . And first it is clear, that one may be guilty thereof ^ R.Ab. 65.76. 
by the common law, by counterfeiting a matter of record ; for Ydv. 146. 
since the law gives the highest credit to all records, it cannot but 3 
be of the utmost ill consequence to the public, to have them 3 

cither forged or falsified. i7Mod.493» 

4196. Strange, 69. 

Sect. 9* Secondly, Also there seemeth to be no doubt but («)iR.Abr. 
that one may be guilty of this crime by the common law, by c. Car. 326. 
forging any other authentic matter of a public nature, as a (^) 1 Jones, 325. 
privy seal, or a (6) licence from the barons of the Exchequer to 
compound a debt, or a (c) certificate of holy orders, or a (a) pro- 1 Lev. i38. 
lection from a parliament man. (,d) i Sid. 142. 

Sect 10. TiiiRDiY, It is also unquestionable, that a man may (e)iB. Ab.66. 
be in like manner guilty of forgery at common law, by forging 
a (c) deed ; and surely there cannot be any reason to doubt, but 1 s?d.*278. 
that one may be equally guilty by forging a (J*) will, which can- 3 Leon. 170. 
not be thought to be of less consequence than a deed. But I 
do not find this point any where directly holden. 3oi, It 

is now made felony by 2 Geo, 2 . c, 23, Vide postca. Private DocumotUi. 

Sect 
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(g) 1 Roll. 431 ' $eel. 11. As to other writings of an inferior nature, it seema 
1 Sid. 16 . 155. ^ have been generally laid down as a (g) rule, that the counter- 
iR. Abr. 66. them is not properly forgery ; (A) and some have gone 

Winch. 40. 90. SO far as to hold, that the forging another*$ hand, and thereby 

S Leon. S31. receiving rent due to him from his tenants, is not punishable at 

296 therefore it cannot but be more safe to proceed against 

. offences of this nature, as cheats than as forgeries ; but surely it 
3 BuU. 265. cannot be proved by any good authority, that such base crimes 
?ySv*? 46 ^^^ wholly disregarded by the common law, nh not deserving a 
1 Buist. 265. public prosecution ; for the opinion in the books above cited, 

(0 F. N. B. that they are punishable by no law^ seems by no means to be 

96. 99. 100 . maintainable, since many of them are most certainly punishable 

by force of 33 Hen. 8. c. 1. which is set forth at large in the 
twenty-third chapter. Neither can it be a convincing argument, 
that they are not punishable at common law, (i) because they are 
of a private nature, since deeds concerning private matters are 
also of a private nature, as much as other writings concerning 
such matters : yet no one will say, that the making a false deed 
concerning a private matter is not punishable at common law. 
But perhaps it may be reasonable to make this distinction be- 
tween the counterfeiting of such writings, the forgery whereof 
hath been already shewn to be properly punishable as forgery, 
and the counterfeiting of other writings of an inferior nature, that 
the former is in itself criminal, whether any third person be 
actually injured thereby or not, but that the latter is no crime, 
unless some one receive a prejudice from it. (2) 

Sect, 12. Thus far of forgery by common law. 

We are now to consider of forgery by statute, which depends 
upon a great variety of enactments relating to the following mat- 
ters. 

1. To records. 

2. To the public funds and stocks of public companies. 

3. To notes and other securities of the bank of England and 
other public companies. 

4. To stamps. 

5. To official papers, securities and documents. 

To private papers, securities and documents. 


1. Records. 

3 Iasi 71 , 72. + Sect. 1. The offence of embezzling, defacing, or altering any 

1 H^e, 646. record, without due authority, is an offence at common law, 
highly punishable by fine and imprisonment, &c. 

t Sect. 2. By 8 Hen. 6. Ck 12. it is ordained, ** That if any 
record or parcel of the same, writ, return, panel, process, or 
'' wanant of attorney, in the king’s courts of chancery, exche- 

" quer, 

' (2) See abo tlie ease of Leander Fawcett, for great majority of the Judges held this to be a for- 
forging an iiiAdavit imd order to procure his db- gery atcooimon law. 2£.P. C. 864.. 
chvge, be, bemg m emtody for a contempt. A 
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(met, die one beech ar the other^ or in hi» treasury^ be ^iU 
•* ungly stolen, taken away, withdrawn, or avoided, by any derk, 
or by other person, because whereof any judgment shall he 
reversed.; that such stealer, taker away, withdrawer, or avoider, 
their procurators, counsellors, and abettors, thereof indicted, 

** and by process thereupon made thereof duly convict by their 
own confession, or by inquest to be taken of lawful men, , 

(whereof the one half shall be of the men of any court of the 
** same courts, and the other half of the other,) shall be judged 
for felons, and shall incur the pain of felony : and that the 
judges of the said courts, of the one bench or of the other, 
have power to hear and determine such defaults before them, 
aud thereof to make due punishment, as afore is said*’’ 

Sect. 3, In the construction of this clause, it hath been holden ; 

Sect. 4. First, That it extends only to the courts which are dlnst. 71 . 
expressly named ; and to the court of chanceiy so far only as it ^ 

proceeds according to the course of the common law. 

» 

Sect. 5. Secondly, That it extends not to such offence by the 3 Inst 72* 
judges of any court; for whereas it begins with .expressly naming 
clerks, which are inferior to them, it shall not be intended to 
include them under the general words following. 

Sect. 6. However, by 8 Ric. 2. c. 4. Judges as w»ell as 2R.3. io. 
clerks are to pay a line to the king, and make satisfaction to ^4^ 
the party for falsely entering pleas, or rasing rolls, or changing g* xresp, 31. 
verdicts, to the disherison of any one.” 

Sect. 7 . And judges are highly punishable at common law for Con, B. pre- 
other offences of like nature, as for inserting a bill of indictment 
not found by the jury among those which were found, and such 3 fn»t 72. 
like; and Justice Ingram, in the reign of Edward the First, 
was fined eight hundred marks, for rasing a fine of thirteen shil- 
lings and four-pence, set on a poor man, and making it six shil- 
lings and eight-pence. 

Sect. 8. Thirdly, That not only such an alteration whereby 
a judgment is actually reversed, but also such whereby it is 
reversible, whether it were made before or after the judgment 2 Roll. 81. 
was given, or whether it be or be not afterwards amended by the 
court, is within this act ; for those words in the statute, ‘‘ where* 

“ hy any judgment shall be reversed/’ are taken to have the same 
purport as if it w'ere said, " whereby any judgment shall be 
“ annulled, or lose its force or effect for it is plain, that the 
statute cannot intend that the judgment must be actually re- 
versed by writ of error, because it speaks of stealing or carrying 
away, or avoiding of records, which makes it impossible that the 
judgment should be reversed at all, because no writ of error can 
remove a judgment which appears not. And it has been holden, 2 R. 3 . io» 
that i( A. B. be outlawed by the name of A. C. and afterwards 5* 
the record be rased, and A. B. inserted, the offence is within the 
statute, because the record against A. C. is annulled, and^ the 
judgment prevented, which tnigbt have been given on a writ of 
error for this defect. 
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SR. 3. 10, 11. Sect 9. Fourthly, If the offence were committed partly in 
i county and partly in another, but not so as to amount to a 

complete offence within the statute in either, that the party can-^ 
not be indicted for a felony, because the counties cannot join in 
an indictment, and that which is done in one cannot be found in 
another, but that he may be indicted for a misprision in either 
county. 


3 Inst. 72. Sect. 10. Fifthly, That the act, by making those who are ac- 

Coii.S.P.C.44. cessary before the fact principal felons, does not mean any way to 
favour those who are accessary after, but to leave them to the 
general construction of the law. 

3 Inst. 73. Sect 1 1 . Sixthly, That by the last clause of the act, the jus- 

tices of either bench have a concurrent authority, and that they 
which shall first enquire shall proceed ; and that if the offence 
were committed in the county where the benches sit, they need no 
other commission ; but if it were done in another county, that 
they must have a special commission: and if in London, that they 
.3 Inst. 72. shall have a commission in which the mayor shajl be omitted ; 

2 K. 3 . 11 for tiie charters of the city, which require that he shall be a prin- 

cipal in every commission, extend not to such causes which are 
specially limited to particular judges. 


2. Public Funds and Stocks of Public Companies. 

The statute 8 Geo. 1. c.22. and 31 Geo. 2. c. 22. s. 77. pro- 
tect from forgery all the public funds, then, or since esta- 
blished by authority of Parliament. The stat. 3 1 Geo. 2. c. 22. 
s. 77. and 4 Geo. 3. c. 25. s. 15. extend the same protection 
to the parliamentary funds or stocks of public companies ; and 
the 8 Geo. 1. c. 22 especially includes the South Sea company, as 
the 9 Geo. 1. c. 12 and other acts, especially include particular 
orders and public annuities. 


t S ^ ct . 1. By 8 Geo. 1. c. 22. it is recited, "That of late 
divers frauds and abuses have been committed by forging and 
counterfeiting the hands of some of the proprietors of the shares 
of and in the capital stock and funds of such body or bodies po- 
litic or corporate, as are established by act or acts of parliament in 
that behalf, or some of them, or by forging or counterfeiting the 
hands of persons entitled to the dividends attending the said shares, 
or some of them, or by forgiiig or counterfeiting the hands of 
persons entitled to annuities, in respect whereof the proprietors 
have transferable shares in a capital stock or stocks established 
by act or acts of parliament, in proportion to their respective an- 
nuities ; and divers frauds and abuses have been or may be com- 
mitted by persons falsely and deceitfully personating the true and 
real proprietors of the said shares in stock, annuities and divi- 
dends, or some of them Now for the better preventing such 
Foi-ging letters pernicious practices for the future, it is en'acted, " That if any 
of attorney, &c. « person or persons whatsoever shall forge or counterfeit, or pro- 
" cure to be forged or counterfeited, or knowingly and wilfully 
" act or assist in the forging or counterfeiting any letter of attor- 
" ney, or other authority or instrument to transfer, assign, sell or 
" convey any such share or shares,, or any part of such share or 
" shares of and in such capital stock or stocks as aforesaid, or 

" any 
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** any of them, or to receive any such annuity or annuities, divi- 
dend or dividends as aforesaid, or any of them, or any part 
thereof, or shall forge or counterfeit, or procure to be forged orcounterfeidng 
or counterfeited, or knowingly and wilfully aJt or assiA in the JJiJtorsf&cT 
forging or counterfeiting any the name or names of any the pro^ 
prietors of any such share or shares in stock, or of any the per- 
“ sons entitled to any such annuity or annuities, dividend or 
'' dividends as aforesaid, in or to any such pretended letter of 
attorney, instrument or authority, or shall knowingly and frau- 
dulently demand, or endeavour to have any such share or shares 
in stock, or any part thereof, transferred, assigned, sold or con- 
veycd, or such annuity or annuities, dividend or dividends, or 
“ any part thereof, to be received by virtue of any such counter- 
** feit or forged letter of attorney, authority or instrument, or 
shall falsely and deceitfully personate any true and real proprie- q, 
tors of the said shares in stock, annuities and dividends, or any sonating real 
of them, or any part thereof, and thereby transferring or endea- of 

“ vouring to transfer the stock, or receiving or endeavouring to 
** receive the money of such true and lawful proprietor, as if such 
offender were the true and lawful owner thereof ; then and in 
every or any such case, all and every such person and persons 
** (being thereof lawfully convicted in due form of law) shall be 
“ adjudged guilty of felony, and shall suffer as in cases of felony 
'' without benefit of clergy.” 

t Sect. 2. By 31 Geo. 2. c. 22. s. 77. it is recited," That Penalty in the 
doubts may arise whether the punishment inflicted by 8 Geo. 1, 
c. 22, on persons guilty of the several species of forgery, and other act, &c. 
offences therein mentioned, extends to the commission of the like 
forgery and offences in relation to such capital stocks and funds 
as have been established by the authority of parliament, since the 
passing of the said act, and may be hereafter established there- 
fore it is ENACTED, "That if any person or persons whatsoever shall 
" forge or counterfeit, or procure to be forged or counterfeited, 
or knowingly and wilfully act or assist in the forging or counter- 
" feiting any letter of attorney, or other authority or instrument, 

" to transfer, assign, sell or convey any share or shares, or any part 
" of any share or shares, of of in any such capital stock or funds 
" of any body or bodies politic or corporate established, of 
" which shall be established, by any act or acts of parliament ; 

" or to receive any dividend or dividends attending any share or 
" shares, or any part of any share or shares, of or in any such 
"capital stock or funds as aforesaid; or to receive any an- 
nuity or annuities, in respect whereof any proprietor or pro- 
" prietors have or shall have any transferable share or shares of or 
" in any capital stock or stocks which now are, or hereafter shall 
‘‘ be established by any act or acts of parliament, in proportion 
" to their respective annuities ; or shall forge or counterfeit, or 
procure to be forged or counterfeited, or knowingly and wilfully 
** act or assist in the forging or counterfeiting any the name or 
" names of any the proprietors of any such share or shares in 
" stock, or of any the persons intitled to any such annuity or an- 
** nuities, dividend or dividends, as aforesaid, in or to any such 
pretended letter of attorney, instrument or authority ; or shall 

" knowingly 
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kfiomgly or flraudtilentiy demtticl^ or endeavour to have any 
sueh^hare or shares in stock, or any part thereof, transferred, 
assigned, sold or conveyed, or such annuity or annuities, divi- 
dend' or dividends, or any part thereof, to be received by virtue 
of any such counterfeit or forged letter of attorney, authority or 
instrument; or shall falsely and deceitfully personate any true 
and real proprietors of the said shares in Stock, annuities and 
dividends, or any of them, or any part thereof, and thereby 
transferring or endeavouring to transfer the stock, or receiving, 
or endeavouring to receive the money of such true and lawful 
proprietor, as if such offender were the true and lawful owner 
thereof; then, and in every or any such case, all and every such 
person or persons, being thereof lawfully convicted in due 
form of law, shall be deemed guilty of felony, and suffer death 
as a felon, without benefit of clergy.'' 

Pciwdty offers- t Sect 3. By 4 Geo. 3. c. 25. s. 15. it is recited, ^‘Tbat 
^ necessary that provision should be made for more ef- 
8tock;ortore- fcctually preventing the forging powers to transfer any such 
ccive any divi- stock, or to receive such dividends or annuities, as are herein- 
dends or annul- mentioned, and the fraudulent personating the owners 

the fraudulent thereof ; and therefore it is enacted, 1 hat if any person or 
personating the « persons whatsoever shall forge or counterfeit, or procure to be 
owners thereof j u forged or counterfeited, or knowingly and wilfully act or assist in 
** the forging or counterfeiting any letter of attorney, or other autho- 
rity or instrument, to transfer, assign, sell or convey, any share 
or shares, or any part of any share or shares, of and in any capital 
^ stock or stocks of any body or bodies politic or corporate, which 
** now are, or hereafter shall be, established by any act or acts of 
parliament ; or any share or shares, or any part of any share or 
shares, of and in any annuities in respect whereof the proprie- 
** tors of such annuities have or shall have transferable shares in 
^ any capital stock or stocks now established, or which shall 
" hereafter be established by any act or acts of parliament, in 
^ proportion to their respective annuities ; or any share or shares, 
** or any part of any share or shares, of or in any other transfer- 
** able annuities, which now are or hereafter shall be established 
^ by any act or acts of parliament ; or to receive any such annuity 
^ or annuities, or any dividend or dividends attending such shares, 
** or any of them, or any part thereof ; or shall forge or coiinter- 
" feit, or procure to be forged or counterfeited, or knowingly and 
wilfully act or assist in the forging or counterfeiting, any the 
** name or names of any the proprietors of any such share or 
** shares in stock, or of any the persons intitled to any such an- 
" nuity or annuities, dividend or dividends as aforesaid, in or to 
" any such pretended letter of attorney, instrument or authorify; 
** or shall knowingly and fraudulently demand, or endeavour to 
have any such share or shares in stock or annuities, or any part 
" thereof, transferred, assigned, sold, or conveyed, or such aii- 
nuity or annuities, dividend or dividends, or any part thereof, 
^ to be received by virtue of any such counterfeit or forged letter 
^ of attorney, authority, or instrument ; or shall falsely and deceit- 
^ felly personate any true and real proprietor of the said shares 
^ in stock, annuities and dividends, or any of them, or any part 

'' thereof. 





** tbei'eof, and thereby transferring er endeavouring to traHrfef 
^ the stock or annuities* or receiving or endeavouring to receive^ 
the money of such true and lawful proprietor* as if such offen* 
der were the true and lawful owner thereof ; ften* and in every 
** or any such case* all and eveiy such person and pcfrsons (being 
« thereof lawfully convicted* in due form of law) shall be adjudged is felony ^ith- 
guilty of felony* and shall suffer as in cases of felony without out bcuefit or 
benefit of clergy.” • 

t Sect, 4. By 33 Geo. 3. c. 30. s. 1 . it is recited* That the Ittws PcnonsiaakiAg* 
now in being have been found insufficient to prevent forgeries and orafsistlng in 
frauds in the transferring stocks* annuities* and other public funds* 
transferable at the bank of England ; and that* for the better pre^ auy other 
venting such forgeries and frauds in future* it is necessaty that 
further provision should be made* as well to prevent frauds prac- 
tised by persons taking upon themselves to make transfers* in the * 

books of the governor and company of the bank of England, of 
stock or annuities* or other funds* transferable as aforesaid* 
whereof such persons are not the true owners and proprietors* as 
to prevent forgeries of such transfers in the names of the true 
owners or proprietors : and that it is also necessary* the better to 
prevent such forgeries and frauds* that the public accounts be- 
tween the governor and company of the bank of England and the 
several owners and proprietors of stock* annuities* and other funds* 
transferable at the bank of England, should be secured from fal- 
sification by means of false entries therein* or of the alteration of 
any of the words or figures thereof, or by auy other ways or means 
whatsoever : AND enacted* That if any person or persons 
** shall wilfully make, or assist in making* any transfer of any 
** interest* part* or share of or in any stock or stocks* annuity or. 

** annuities, or other funds* transferable at the bank of England, 
ill any of the books of the said governor and company of the 
** bank of England, in which transfers of stock* annuities* or other 
funds* as aforesaid* arc made* in the name or names of any per- 
** son or persons not being the owner or owners* or proprietor or 
proprietors* of such stock* annuities* or other funds* transferr 
able as aforesaid* with intent to defraud the said governor and 
** company of the bank of England, or any other body politic or, 
corporate; or any person or persons whatsoever* such person or. 
persons so making, or assisting in making, such transfer as 
aforesaid* shall be deemed guilty of felony* and shall suffer death 
as a felon or felons* without benefit of clergy.” 

+ Sect. 5. By 33 Geo. 3. c. 30. s. 2. it is further enacted* ** That also persons 
if any person or persons w^hatsoever shall falsely make* forge, or 
counterfeit, or cause or procure to be falsely made, forged* or ing, transfers, 
counterfeited* or shall willingly act or assist in the falsely making* &c. 
forging or counterfeiting of any transfer of any interest* part, or 
share of or in any stock or stocks* annuity or annuities* or other 
" funds* transferable* or which, by any act or acts of parliament* 
shall hereafter be made transferable* at the bank of England, 

** or of or in capital stock belonging* or which hereafter shall 
** or may belong to the said governor and company of the bank 
of England, called hank stock, or shall utter or publish as true 
any such false* forged; or countetfoited transfer as aforesaid; 

knowing 
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knowing the same to be false, forged, or counterfeited, within-' 
tent to defraud the said governor and company of the bank of 
" JBr^land, or any other body politic or corporate, or any person 
** dr persons whatsoever ; all and every person or persons what- 
** soever so offending shaJI be deemed guilty of felony, and shall . 
" suffer death as a felon or felons, without benefit of dergy.” 

t Sect.6. By 33 Geo. 3. c. SO. s. 3. it is further enacted, That 
if any person or persons shall wilfully make, or assist in making, 
any false entry, or shall wilfully alter, or assist in altering, any word 
or figure in any entry in the books of account kept by the said 
governor and company of the bank of England, wherein the se* 
veral accounts of the owners or proprietors of stock, annuities, 
or other funds, transferable at the bank of England, are entered 
and kept, or shall in any manner wilfully falsify the accounts of 
such owners and proprietors in the books of the said governor 
aUd company, wherein such accounts are entered and kept, with 
intent to defraud the said governor and company of the bank of 
England, or any other body politic or corporate, or any person 
or persons whatsoever, every such person or persons so offend- 
ing shall be deemed guilty of felony, and shall suffer death as a 
felon or felons, without benefit of clergy.’’ 


Persons mak- 
ing out, &c. 
false dividend 
warrants to be 
transported for 
14 years* 


By 33 Geo. 3. c. 30. s. 4. it is recited. That in order to 
cover and conceal forgeries and frauds in transfers, dividend war- 
rants have been sometimes made out for different sums than the 
sums really due: and enacted, That if any clerk, officer, or 
servant of, or other person or persons employed or intrusted by, 
the said governor and company, shall knowingly or willingly 
make out or deliver, or cause or procure to be made out or de- 
** livered, or willingly act or assist in the making out or deliver- 
ing of any dividend warrant for a greater or less amount than 
** the person or persons, on whose behalf, or pretended behalf, 
** such dividend w^arrants shall be made out, is or are intitled to, 
** with intent to defraud the said governor and company of the bank. 
** of England, or any other body politic or corporate, or any per- 
son or persons whatsoever, all and every such person or persons 
so oflending, and being in due form of law convicted of any such 
** offence or offences as aforesaid, shall be transported for seven 
** years,” 


By stat. 37 Geo. 3. c. 122. reciting that wherfeas by the sta- 
tutes creating and authorising the transfer of the several public 
stocks, &c. transferable at the bank of England, it is provided, 
that all assignments or transfers thereof, shall be entered and re- 
gistered in books to be kept by the accountant general of the 
bank, which entries shall be signed by the parties making such as- 
signments or transfers; or, if such parties be absent, by4heir re- 
spective attorney or attornies thereunto lawfully authorised in 
writing under their hands and seals, to be attested by two or nme 
credible witnesses ; and the same regulation is prescribed and ob- 
served with respect to the attestation of letters of attorney for the 
transfer of any part of bank stock;” and further reciting that the 
same regulation prevails with respect to South Sea and East India 
sto^; and that it is expedient that further provision should, be 

made 
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mad# for the prevention of frauds, it is enacted, That if any 
person or persons whatever ahali, from and after the 1st day 
** of August, 1797, falsely make, forge, or coun^rfeit, or cause or 
** procure to be falsely made, forged, or counterfeited, or shall wil- 
** lingly act or assist in the false making, forging, or counterfeiting 
the name or names, hand-writing or hands- writing of any person Foiling names 
" or persons, as or purporting to be the witness or witnesses^at- 
tesdng the execution of any letter of attorney or other authonty, ofai'ton^Xil 
** or instrument to transfer, assign, sell, or convey any interest, be guilty offe. 
part or share of or in any stock or stocks, annuity or annuities, iraM* or!h 

or other funds, or the dividends thereof, transferable, or which, % for”yeari** 
by any act or acts of parliament, shall hereafter be made trans-* 
ferable at the bank of England, or of or in the capital stock 
" belonging, or which hereafter shall or may belong, to the go- 
vemor, &c. of the bank of England, called bank stock, or to the 
governor, &c. (of the South Sea company), or undertheir care or. 
management, or of or in the capital stock belonging to the 
(East India Company) commonly called East India stock ; or 
of any letter of attorney or other authority, or instrument, to 
receive any dividend or dividends on any of the said stocks, 
annuities or other funds; or shall alter, or publish as true, any 
such letter of attorney or other authority, or instrument, coii- 
taining such false, forged or counterfeited name or names, hand- 
writing or hands-writing of such attesting witness or witnesses 
** as aforesaid, knowing such name or names, hand-writing or 
hands-writing, to be false, forged, or counterfeited ; all and 
« every person or persons whatever so offending, and being con- 
victed of any such offence, shall be adjudged guilty of felony, 
and shall be transported for seven years ; or shall be adjudged 
to suffer such lesser punishment as the court before whom 
such offender or offenders shall be tried, shall think fit to 
award.’* 

The statutes 35 Geo. 3, c. 66. and 37 Geo. 3. c. 46. for making 
certain annuities created by the parliament of Ireland payable at 
the bank of England, protect these annuities by the same provi- 
sions that protect the English funds. 

The statute of 9 Geo. 1. c. 12. for the more easy assigning or 
transferring of certain redeemable annuities payable at tbe ex- 
chequer by endorsements on the standing orders of the saine, 
enables the proprietors of the said standing orders made forth, or 
to be made forth in pursuance of certain acts therein recited, by 
proper words of assignment to be endorsed, or such order to assign 
and transfer the same, and then by sect. 4. declares and enacts 
any person forging such assignments, or any letter of attorney to 
receive the interest growing due therein, or falsely personating 
the proprietor of such order, shall be guilty of a capital felony. 

The stat. 45 Geo. 3. c. 89. “ to alter and extend the provi- 
sions of the laws now in force for the punishment of the forgery 
of bank notes, bills of exchange, and other securities, to every part 
of Great Britain,” enacts, that if any person or persons shall, 
from and after the passing of this act, forge, counterfeit, or alter 
any bank note, bank bill of exchange, dividend warrant, or any 
VOL. !• T bond 
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bond or obligation under the common seal of the goremor and 
company of the bank of England, or any indorsement thereon, 
or shall offer or dispose of, or put away any such forged, coun- 
terfeit or altered note, bill, dividend warrant, bond, or obliga- 
tion, or the indorsement thereon, or demand the money therein 
contained or pretended to be due thereon, or any part thereof, 
of the said company, any their officers or servants, knowing 
such note, bill, dividend warrant, bond, or obligation, or the 
indorsement thereon, to be forged, counterfeited, or altered, 
with intent to defraud the said governor and company, or tlieir 
successors, or any other person or persons, body or bodies, 
politic or corporate whatsoever, every person or persons so 
offending, and being thereof convicted in due form of law, 
shall be deemed guilty of felony, and shall suffer death as a 
** felon without benefit of clergy/' s. 2. 

John Henry Gade was tried before Lawrence, J. at the Old 
Bailey Feb. Sesg. 1796, on an indictment charging that Wni. 
Harrison was possessed of and entitled to 50/. interest or share in 
the S per cent, consolidated annuities ; and that the prisoner, 
while he was so possessed thereof, &c. did falsely make, forge, 
&c. a transfer of the said 50/. share with the name of the said 
W. H. thereto subscribed, purporting to be signed by the said 
W. II. and to be a transfer of the said 50/., and from the said 
W. H. to one W. W. — the tenor of which is as follows, (setting 
it out,) with intent to defraud the governor and company of the 
bank of England* Others charged it to be with intent to de- 
fraud W. H. and W.W. There were also other counts laying 
the offence different ways, but not material to the points of con- 
sideration. 

It was proved that the prisoner and Henry Harland, being 
executors of John Howard, who had by his will given 50/. in the 
3 per cent, consols to his grandson William Ilarrison, on the 
1 1th Jan. 1 796, transferred the same to the name of William Har- 
rison, but the transfer never was accepted by William Harrison. 
That afterwards, on the 14th of January, the prisoner brought 
his own son with him to the bank, whom he represented as Wil- 
liam Harrison ; and by the intervention of a broker the stock 
was agreed to be sold to one William West. The prisoner’s 
son signed the transfer, but used double ss in the name Harri- 
son, which not agreeing with the bank books, it caused a delay, 
as the clerk required an affidavit of identity. The money was 
not paid over which the broker received from West, and the 
transfer was not witnessed, which, according to the printed form 
of transfer used at the bank, should be done. It was objected 
for the prisoner that as the st. 33 Geo. 3. c. 28. direcU the form 
of the transfer, and requires that the several person *to whom 
** such transfer shall be made ^hall underwrite their acceptance 
** thereof and no other method of transferring or assigning shall 
be good or available in law that the evidence did not sup-< 
port the indictment ; first, for want of the acceptance of Harri- 
son of the transfer made to him by the executors of Howard, 
till ^hich time it was contended the transfer was incomplete and 
he was not possessed of the stock. Secondly, Because that till 
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the stock was accepted^ no transfer could be made of it at alK 
Thirdly, Because the instrument given in evidence as a transfer 
in the name of William Harrison was not witnessed, which being, 
as was contended, a part of the words in which transfers were 
conceived, the instrument was not available in law, and therefore 
no transfer. In the June sessions following Mr. J. Buller deli- 
vered the opinions of the judges, as is stated to the follovjpng 
effect: 1. That the stock vested in William Harrison by the 
mere act of transferring it into his name, and that if he had died 
it would have gone to his executors as part of his personal estate. 

2. That the nature of the offence would not have been altered 
if W. H. had not had any stock standing in his name; for the 
forgery would not have been less complete if Harrison bad 
really had no stock. As to the third objection, the judges all 
thought that the entry and signatures stated in the indictment 
were a complete transfer without the attestation of witnesses, 
which was no part of the instrument, but only required by the 
bank for their own protection ex abundanti cfhUela. (E. P. C. 

p, 876.) 

3. Notes and other Securities of the Bank of England and other 

Public Companies, 

Of the Bank of England. 

t Sect. 1 . By 8 and 9 Will. 3. c. 20. s. 36. it is enacted, Sceant(‘,p.t73. 
“ That the forging or counterfeiting the common seal of the said 45 Geo. 3. c, 89. 
“ corporation of the governor and company, or of any sealed bank 
** bill made or given out in the name of the said governor and 
** company for the payment of any sum of money, is felony 
“ without benefit of clergy.” 

t Sect. 2. The st. 13 Geo. 2. c. 13. s. 1 1. enacts, ** If any per- Forgingor altcr- 
" son or persons shall forge, counterfeit, or alter any bond or ingbond,&c. 

“ obligation under the common seal of the said company, or any ^^^SufSerrir. 
indorsement thereon, or shall offer or dispose of, or put 
away any such forged, counterfeited, or altered bond or obliga- 
tion, or the indorsement thereon, or demand the money therein 
contained, or pretended to be due thereon, or any part thereof, 
of the said company, or any their oDicers or servants, knowing 
such bond or obligation, or the indorsement thereon, to be 
forged, counterfeited or altered with intent to defraud the 
said company or their successors, or any other person or per- 
sons whatsoever ; every person or persons so offending shall be 
deemed guilty of felony without benefit of clergy.” 

t Sect. 3. By 8 and 9 Will. 3. c. 20. s. 36. The forging or 
counterfeiting of any bank note of any sort whatsoever, signed 
for the governor and company of the bank of England^ or alter- 
ing or erasing any indorsement of any bank bill or note of any 
sort, is declared to be felony without benefit of clergy.” 

t Sect. 4. By 1 1 Geo. 1. c. 9. «• 6. it is becited, That of Forging. &c. 
late divers frauds and deceits have been put upon the governor 
and company of the bank of England^ and other persons, by the ® 
altering, forging and counterfeiting of the bank bills and bank 
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notes of the said governor and company, and by the erasing and 
altering the said bills and notes, and the indorsements thereupon, 
and by the tendering in payment, uttering, vending, exchanging 
and bartering, of such altered, forged, counterfeited and erased 
bills and notes, and the indorsements thereupon, to the prejudice 
of public credit, and to the great hurt and diminution of trade 
and^ commerce for redressing whereof for the future, it is 
ENACTED, ** That if any person or persons shall alter, forge or 
** counterfeit any bank-bill or bank-note, made or given out for 
the payment of any sum of money, by or for the said governor 
** and company, or any bank-note of any sort whatsoever, or shall 
erase or alter any such bill or note, or any indorsement there- 
upon, or shall tender in payment, utter, vend, exchange or bar- 
** ter, any such altered, forged, or counterfeited bill or note, or 
** any erased or altered bill or note, or the indorsement there- 
of upon, or demand to have the same exchanged for ready money 
by the said governor and company, or their successors, or any 
** other person of persons (knowing such bill or note, or the in- 
“ dorseiiicnt thereupon, so tendered or demanded to be ex- 
“ changed, vended or bartered, to be altered, forged, counterfeited 
or erased) and with intention to defraud the said governor and 
“ company, or their successors, or any other person or persons, 
body politic or corporate ; then every such person or persons 
so offending (being thereof lawfully convicted) shall be, and is 
" hereby declared and adjudged a felon, and shall suffer as in 
cases of felony.” 

f Sect. 5. By 15 Geo2. c. 13. s. 11. it is enacted, That if 
■ any person or persons shall forge, counterfeit or alter any baiik- 
' note, bank-bill of exchange, dividend warrant, or any bond or 
‘ obligation under the common seal of the said company, or any 
indorsement thereon, or shall offer or dispose of or put away 
any such forged, counterfeit, or altered note, bill, dividend 
“ warrant, bond, or obligation, or the indorsement thereon, or 
demand the money therein contained or pretended to be due 
" thereon, or any part thereof, of the said company, or any their 
ofiScers or servants, knowing such note, bill, dividend warrant, 
'' bond, or obligation, or the indorsement thereon, to be forged, 
‘‘ counterfeited, or altered, with intent to defraud the said com- 
pany, or their successors, or any other person or persons what- 
SQever ; every person or persons so offending, and being thereof 
** convicted in due form of law, shall be deemed guilty of felony, 
" and shall suffer death as a felon, without benefit of clergy.” 

And in order to throw greater difficulties in the way of those 
who meditated the forgery of bank-notes, it was made penal to 
fabricate the sort of paper used by the bank for their notes. 

The Counterfeiting Bank Paper. 

"Y For by statute 13 Geo. 3. c. 79* s. 1. it is hecited, “ That 
frauds have lately been committed by forging the ^notes and 
bills of the governor and company of the bank of lingland, 
notwithstanding the statutes now in force for punishing and 
suppressing the same and, for the more effectual preventing 

such 









Gh, ai. OF foRGEI^i 

such practices, it is enacted, That if any person or persons 
** (other than the officers, workmen, servants, or agents, for the 
** time being, of the said governor and company, to be authorised 
** and appointed for that purpose by the said governor and coni-» 
pany, and for the use of the said governor and company only), 
shall make or use, or cause or procure to be made or used, or 
knowingly aid or assist in the making or using ; or (without 
being authorised and appointed as aforesaid) shall knowingly 
have in his, her, or their custody or possession (without lawful 
‘‘ excuse, the proof whereof shall lie upon the person accused,) 
any frame, mould, or instrument, for the making of paper, 
“ with the words J^ank of England visible in the substance of 
such paper ; or shall make, or cause or procure to be made, or 
knowingly aid or assist in the making any paper, in the sub- 
** stance of which the said words Bank of England shall be visi- 
ble ; or if any person (except as before excepted) shall, by any 
art, mystery, or contrivance, cause or procure the said words, 
“ Bank of England, to appear visible in the substance of any pa- 
“ per whatsoever, or knowingly aid or assist in causing the said 
‘‘ words Bank of England, to appear in the substance of any pa- 
** per whatsoever ; every person so offending in any of the cases 
aforesaid, and being thereof lawfully convicted, sfThll, for such 
** offence, be deemed and adjudged a felon, and shall suffer 
** death as in cases of felony without benefit of clergy,” 

t By 13 Geo. 3. c. 79. s. 0 .. it is recited, That unwary 
and other persons have taken in payment, and otherwise re- 
ceived, notes, inland bills, and bills of exchange, with certain 
words and characters so nearly resembling the notes and bills of 
the said governor and company, as to appear to such persons to 
be the notes or bills of the bank of England, which, if continued 
to be done, will be to the great prejudice of public credit:” and 
ENACTED, That if any person or persons, without being autbo* 
** rised and appointed as aforesaid, shall engrave, cut, etch, or 
scrape in inezzotinto, or shall cause or procure to be engraved, 
cut, etched, or scraped in mezzotinto, or shall knowingly aid or 
assist in the engraving, cuttftig, etching, or scraping in mezzo- 
tinto, ill or upon any plate of copper, brass, steel, pewter, or of 
any other metal or mixture of metals, or upon w'ood, or any 
other material, or any plate w'hatsoever, any promissory note, 
inland bill, or bill of exchange, or blank promissory note, in- 
land bill, or bill of exchange, or part of a promissory iiote,^ 
inland bill, or bill of exchange, containing the words. Bank of 
England, or Bank Post Bill, or any word or words expressing 
the sum or amount, or any part ol the sum or amount of such 
** promissory note, inland bill, or bill of exchange, in white let- 
** ters or figures on a black ground ; or shall use any such plate 
so engraved, cut, etched, or scraped in mezzotinto, or shall use 
any other instrument for the making or printing any such pro- 
ihissory note, inland bill, or bill of exchange, or blank promis- 
sory note, inland bill, or bill of exchange, or part of a promis- 
sory note^ inland bill, or bill of exchange ; if any person (without 
** being authorised and appointed as aforesaid) shall knowingly 
have in his, her, or their custody any such plate or instrument, 
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" or shall knowingly and wilfully utter or publish any such pro- 
" missory note, inland bill, or bill of exchange, blank promissory 
" note, inland bill, or bill of exchange ; every such offender shall, 
** being convicted thereof, be committed to the common gaol of 
" the county or place where the offence shall be committed, for 
any space not exceeding six months.’’ With a proviso (s. 3.) 
not to extend to such person, who, being possessed of any such 
note or bill, shall only utter the same by carrying the same for 
“ payment to the issuers, drawers, acceptors, or indorsers thereof 
respectively, or using proper means to compel the payment of 
any such note or bill.” 

By the 41 Geo. 3. c. 39. reciting, '' that whereas tlie forgery 
of bank notes, bank bills of exchange, and bank post bills, had 
much increased, and that to prevent it and also to facilitate the 
detection of it; the bank of England had procured to be made 
for the future issue of bank notes, &c. a new paper of a 
different manufacture from that formerly used either by the bank 
Further provi- or any Other ; in which new paper, instead of the bar lines being 
straight and parallel to each other, as in the paper heretofore 
used, the same are curved or waving, and the laying wire lines 
are also formed in a waved or curved shape ; and the numerical 
account or sum of each bank note, &c. expressed in a word or 
words in Roman letters, is^made to appear visible in the substance 
of the paper ; and whereas it is expedient, for the better preven- 
tion of the forgery of bank notes, &c. that the said governor and 
company should have the exclusive privilege of using, in the 
issue of their notes and bills, the paper hereinbefore described,” 
IT IS ENACTED, ** That if any person or persons (other than the 
** officers, workmen, servants, or agents, for the time being, of the 
said governor, &c. to be authorised and appointed for that pur- 
pose by the said governor, 8cc. and for the use of the said go- 
'' vernor, &c. only) shall make, or use, or cause, or procure to be 
made, or used, or knowingly aid or assist in the making, or 
" using, or (without being authorised or appointed as aforesaid,) 

" shall knowingly have in his, her, or their custody, or possession, 

** (without lawful excuse, the prcTof whereof shall lie upon the 
** person accused,) any frame, mould, or instrument for the making 
" of paper with curved or waving bar lines, or with the laying 
wire lines thereof in a waving or curved shape, or with any 
qumber, sum, or amount, expressed in a word or words, in 
Roman letters, visible in the substance of such paper ; or shall 
•• manufacture, make, use, vend, expose to sah.^, publish or dis- 
** pose of, or cause or procure to be manufactured, &c. or aid, 

** or assist in the manufacturing, &c. or (without being authorised 
or appointed, as aforesaid) shall knowingly have in his, her, or 
their custody, or possession, any paper whatever with curved 
or waving bar lines, &c. or Rany person or persons (except as 
" before excepted) shall by any art, mystery, or contrivance, 

** cause or procure the numerical sum or amount of any bank 
note, bank bill of exchange, or bank post bill, blank bank note, 
blank bank bill of exchange, or blank bank post bill, in a word 
** or words to appear visible in the substance of the paper wherein 
the same shall be written or printed, or shall knowingly aid or 

assist 
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in carving the nui^fieiical au^i or amount of any bank notej. 

'f 8u:. in a word or words in Roman letters to appear visible in 
the substance of the paper, wherein the same shall be written 
or printed ; every person or persons so offending in any of the 
cases aforesaid, and being convicted thereof according to law, 
shall be adjudged a felon, and shall be transported for the term 
of 14 years.” 

By 8. 8. the act was not to extend to notes already issued on 
the old paper ; nor to bills or notes which bad the amount ex- ^ 
pressed in guineas ; or having a numerical figure expressing the 
amount in pounds sterling; nor to the making or using any paper 
w'ith curved lines, not resembling the bank paper. 

Sect. 5. ENACTS, ** that if any person shall, from and after the 
passing of this act, purchase or receive from any other person 
or persons any forged or counterfeited bank note, bank bill of 
exchange, bank post bill, or blank bank note, blank bank bill Purdiaslngor 
** of exchange, or blank bank post bill, knowing the same to be receiving bunk 
** forged or counterfeited ; or shall knowingly or wittingly have bknk notes,^ 
in his, her or their custody or possession, or in his, her, or their fdony,i4 years 
" dwelling-house, out-house, lodging, or apartments any forged transportaiioD. 
or counterfeited bank note, and knowing the same to be forged, 
or counterfeited, (without lawful excuse, the proof whereof 
shall lie upon the person accused,) every person or persons so 
offending and being thereof convicted according to law, shall be 
adjudged a felon and shall be transported for the term of 14 
" years.” 

Sect. 0. RECITING, that Whereas the laws now in force do 
not inflict a sufficient punishment upon offenders concerned in 
engraving plates, and printing blank forms for bank notes, bank Engraving bunk 
bills of exchange, and bank post bills, for ^ the purpose of being P*»^es,&c. 
made use of, in perpetrating the crime of forgery;” enacts, 

** That if any person or persons, from and after the passing of this 
act, shall engrave, cut, etch, scrape, or, by any other means or 
device, make or shall cause or procure to be engraved, &c. or 
shall knowingly aid, or assist, in the engraving, &c. in or upon 
any plate of copper, brass, steel, pewter, or of any other metal 
or mixture of metals, or upon any wood or any other materials, 

** or any plate whatsoever, any bank note, bank bill of exchange, 
or bank post bill, purporting to be the note or bill of exchange, 
or bank post bill, or blank bank note, or blank bank bill of ex- 
** change, or blank bank post bill, or part of the note, or bill of 
exchange, or bank post bill, of the governor and company of 
the bank of England, without an authority in writing for that 
purpose from the governor, &c. or shall use any such plate so 
engraved, cut, etched, scraped, or by any other means or device 
** make, or shall use any other instrument or device, for the mak- 
** ing or printing of any such bank note, 8lc. without such autho- 
rity in writing as aforesaid ; or if any person or persons shall, 

? after the passing of this act, without such authority as afore- 
" said, knowingly have in his, her, or their custody, any such plate, 
instrument, or device ; or shall, wiffiout such authority as afore- 
** 3aid,^knowuigly an^ wilfully utter, publish, dispose of, or put 

away. 
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** away^ any atich bank note^ &c. (as last before nam^ ;) etefV 
Felony and 7 «« person SO offending and being thereof convicted shall 

** adjudged a felon and transported for 7 years/' 

By stat. 45 Geo. 3. c. 89. it is enacted^ **That if any person 
** or persons shalJ^ from and after the passing of this act, forge, 
' counterfeit, or alter any bank note, bank bill of exchange, 
^ of dividend warrant, or any bond or obligation under the 
' common seal of the governor and company of the bank of 
' England, or any indorsement thereon, or shall offer, or dis- 
^ pose of, or put away any such forged, counterfeit or altered 
* note, bill, dividend warrant, bond, or obligation, or the in- 
dorsement thereon, or demand the money therein contained, 
or pretended to be due thereon, or any part thereof, of the said 
company, or any their officers or servants, knowing such note, 
bill, dividend warrant, bond or obligation, or the indorsement 
thereon, to be forged, counterfeited or altered with intent to 
defraud the said governor and company or their successors, 
or any other person or persons, body or bodies, politic or cor- 
porate whatsoever, every person so offending and being thereof 
convicted in due form of law, shall be deemed guilty of felony 
and shall suffer death as a felon without benefit of clergy." 
And by s. 8. the act was to extend to every part of Great Bri- 
tain, any law, statute, or usage to the contrary notwithstanding. 

The statute 5< Geo. S. c. 138. becitino, ** that divers frauds 
have been practised by making and publishing papers with cer* 
tain words and characters, so nearly resembling the notes and 
Further provi- bills of the governor and company of the Bank of England, as 
aious. appear to ignorant and unwary persons to be the notes or bills 

of the said governor and company," and then for prevention 
thereof,” enacts, (by s. 5.) ** that if any person, from and after 
1st August, 1812, shall engrave, cut, etch, scrape, or by any 
** other means or device make, or shall cause or procure to be 
engraved, cut, etched, scraped, or by any other means or device 
made, or shall knowingly aid or assist in the engraving, cutting, 
etching, scraping, or by any other means or device making, in 
** or upon any plate of copper, brass, steel, pewter, or of any 
" other metal or mixture of metals, or upon wood, or any other 
materials, or upon any plate whatsoever, gny word or words, 
figure or figures, character or characters, the impression taken 
from which shall resemble or be apparently intended to re- 
** semble the whole or any part of any of the notes or bills of 
the said governor and company, commonly called bank notes 
and bank post bills, or shall contain any word, number, figure, 

** or character in white on a black, sable, or dark ground, without 
** an authority in writing for that purpose from the said governor 
and company, to be produced and proved by the party ac- 
cused ; or shall (without such authority as aforesaid) use any 
such plate, wood, or other material so engraved, cut, etched, 
scraped, or by any other means or device made, or shall use 
any other instrument or device for the making or printing upon 
any paper or other material any word or words, figure or 
** figures, character or characters, which shall be apparently in- 
tended to resemble the whole or any part of any of the said 

notes 
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notes or bills of the said govemor aad oonpaiijr, or any 
nninber^ figure, or character in whitoon a black, sable, or dark 
ground; or if any person or persons shall,* from and after tst 
** August, 1812, (without such authority as afbresaid;i) knowingly 
have in Ips, her, or their custody any such plate, instrument, or 
device, or shall knowingly and wilfully utter, publish, or.dis- 
** pose of or put away any paper or other material containing; any 
** such word or words, figure or figures, character or characters, 

** as aforesaid, or shall knowingly or w^ittingly have in his, her, or • 

** their custody or possession any paper, or other material con- 
taining any such word or words, figure or figures, character or 
characters, as aforesaid (without lawful excuse, the proof 
whereof shall lie upon the person accused) ; every person so 
** offending, in any of the cases aforesaid, and being convicted 
thereof according to law, shall be adjudged a felon, and shall 
“ be transported for the term of fourteen years. 

Nothing in this act contained shall apply to any paper or 
writing whatsoever (other than papers or writings resembling 
such notes or bills as aforesaid) containing an impression from 
any plate or plates, or other device whatsoever, with white let- ^ 

** ters upon black, sable, or dark ground, which shall, previous to 
the passing of this act, have been in the custody of any person 
or persons whatsoever.” s. 6. 

In Rex V. Bigg, the prisoner was indicted for razing an tn- 
dorsement from a bank note (under stat. 8 and 9 W. 3. c. 20.) 

The special verdict found that he had expunged the words and 
figures following from the face of the note, " 22d Feb. 1714, 
paid 90/.” which had been written by a bank clerk as denoting 
so much money had been paid upon the note ; this had been 
done by means of some liquid discharging the ink. It was ob- 
jected inter alia that the receipt on the face of the note was not 
an indorsement, and that discharging the writing by means of a R. v. Bigg, 

liquid was not a razing. But the judges held the conviction i^tr. is. 

•‘i. ® ® SP.Wros. 419 

S£.P. C.88S. 

W. Jones was indicted oq the 15 Geo. 2. c. 13. s. 11. for 
putting away the following paper writing purporting to be a bank 
note. 

No. F. 946 . 

I promise to pay John Wilson, Esq. 
or Bearer, Ten pounds. 

London, March 4, 1 776. 

c£Ten For Self and Company 

Ent, John Jones, of my Bank in England. 

He passed this away to one Rayner, telling him it was a good 
bank note, with intent to defraud him. The question made on 
argument was whether this purported to be a bank note, and the 
court, without hearing counsel for the prisoner, were of opinion 
that it did not. Lord Mansfield said that the representations of 
the prisoner afterwards could not vary the purport of the instru- 
ment, which is what appears on the face of i^ anc|, on the face of 
it, it did not purport to be a bank note. 

tit 
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. fit has also been de]ternMned» that the ^er^sing, and ateejciiig 
^0 WPrd two, in a bank note for two hundred and twent^r 
pounds, into the word ^ve, whereby the note is made to purport 
to be a bank note for nve hundred and twenty pounds, is clearly 
a forgery within the 8 and 9 Will. 3. c. 20. 

fit has also been decided, that a forged note purporting 
to be a bank note, although the word ^‘pounds” is omitted 
in the body of it, and the paper on which it is written has 
not the usual toater mark, is a sufficient counterfeiting of a 
note for the payment of money, to bring the offender within the 
above statutes. 

t It is also decided, that the cashier whose name is signed to 
a forged note " For the Governor and Company of the Bank 
“ of England,** is a competent witness to prove that the name 
so signed is not his hand-writing. 

In regard to the Securities of other Public Companies. 

South Sea Company. 

If any person or persons shall forge or counterfeit the com- 
** mon seal of the South Sea Company, or shall forge, counter- 
** feit, or alter any bond or obligation under the common seal of 
** the said company, or shall offer to dispose of or pay away any 
** such forged, counterfeited, or altered bond (knowing the same 
to be such), or shall demand the money therein contained or 
pretended to be due thereon, or any part thereof, of the said 
** company or any of their officers (knowing such bond or obli- 
“ gation to be forged, counterfeited, or altered), with intent to 
** defraud the said company, or their successors, or any other 
** person or persons whatsoever, every such person or persons so 
'' offending (and being convicted thereof in due form of law), 
'' shall be guilty of felony, and shall suffer death as a felon, 
‘‘ without benefit of clergy.” 9 Anne, c. 21. s. 57. C Geo. 1. 
c. 4. s. 5(3. 

The stat. 6 Geo. 1. c. 1 1. s. 50. reciting, " That the gover- 
nor and company of merchants trading to the South Seas and 
other parts of America, and for encouraging the fishery, may 
issue out receipts under the hand or bands of one or more of 
their officers, from time to time, upon or for subscriptions to be 
by the said conmaiiy taken for increasing their capital stock, 
pursuant to the 0 Geo. I, c. 4.; and may also issue out war- 
rants, under the hand or hands of one or more of their officers, 
for the dividend from time to time to be made to the proprietors 
of the stock in the said company enacts, ” That if any person 
or persons shall forge, counterfeit, or alter any such receipt or 
“ receipts, warrant or warrants, or any indorsement or writing, 
** indorsements or writings, thereupon or therein, or shall tender 
any such forged, counterfeited, or altered receipt or receipts, 
warrant or warrants, or any such receipt or receipts, warrant 
or warrants, with such counterfeit indorsement or writing 

" thereon 
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thereon or Aereio, knowing the swtn^ to hp so forged> coeOter* 
felted, or altered, to the stSd company or aoy of their officers, 
" or shall offer to alienate or dispose of the eame, knowing die 
same to be forged, counterfeited, or altered, and with intent to 
«< defraud the said company, or any other person or persons, 
bodies politic or corporate, then and in such case every such 
person or persons so offending, being thereof lawfulh foih 
** victed, shall be adjudged a felon, and shall suffer death as in 
** cases of felony, without benefit of clergy.” 

The stat. 12 Geo. 1. c. 32. s. 9* enacts, ** That if any person 
or persons shall, after 1st May, 1726, forge or counterfeit, or 
** procure to be forged or counterfeited, or wilfully act or assist 
m the forging or the counterfeiting, any bond or obligation 
** under the common seal of the Governor and Company of 
Merchants of Great Britain trading to the South Seas and 
** other parts of America, and for encouraging the fishery; or 
shall utter or publish any such, knowing the same to be 
** forged or counterfeited, with intention to defraud any person 
whatsoever; then every such person and persons so offend- 
** ing (being thereof lawfully convicted) shall be, and is hereby" 
“ declared and adjudged to be, guilty of felony, and shall suffer 
“ death as in case of felony, without benefit of clergy.” 


^ast India Company, 

By stat. 12 Geo, 1. c. 32. s, 9. it is enacted, “ That if any 
** person or persons shall forge or counterfeit, or procure to be 
forged or counterfeited, or wilfully act or assist in forging or 
** counterfeiting, any bond or obligation under the common seal 
“ of the United Company of Merchants of England trading to 
the East Indies, or any indorsement or assignment thereon, or 
shall utter or publish any such, knowing the same to be forged 
or counterfeited, with intention to defraud any person what- 
** soever, then every such person and persons so offending (be- 
** ing thereof lawfully convicted), shall be, and is hereby declared 
and adjudged to be, guilty of felony, and shall suffer death 
“ as in case of felony, without benefit of clergy.” 


The Seal or Securities of the British Plate Glass Company, 

By 13 Geo. 3, c. 38, s. 28. revived by the 33 Geo, 3. (c. 17.) Plate Gla^s 
s. 23. it is made felony to forge or counterfeit the seal of the Manufactory. 
Governor and Company of the British Cast Plate Glass Manu- 
factory, or any deed or writing under their common seal, or to 
demand any money from the said company or their servants in 
pursuance of such forged writing, &c. knowing such writing to 
be forged, with intent to defraud, &.c. 

By 4 Geo. 3. c. 37* s. 15. the like enactment is made in British Linen 
favour of the English Linen Company. Company, 


Securities of the London, Royal Exchange, and Globe Insurance 


By stat. 6 Geo. 1. c. 18. it is enacted, " That if any person 
or persons shall forge or counterfeit the common seal of (either 
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theXondon/ or Royal Exchange Assurance Companies), or 
** shsdl forge, counterfeit, or alter any policy, bill, bond, or obli- 
** gation under the common seal of either of the same corpora- 
** tions, or shall oder to dispose of or put away any such forged, 
** counterfeited, or altered policy, bill, bond, or obligation, know- 
•* ing the same to be such, or shall demand the money therein 
contained, or pretended to b3 due thereon, or any part thereof, 
** of or from such of the same corporations as shall be mentioned 
or referred to therein, or to any of their officers, knowing such 
policy, bill, bond, or obligation to be forged, counterfeited, or 
** altered, with intent to defraud the same corporation or their 
** successors, or any other person or persons whatsoever, every 
such person or persons so offending, and being convicted 
“ thereof in due form of law, shall be guilty of felony, and suffer 
as in cases of felony, without benefit of clergy.” 

By stat. 39 Geo. 3. c. 83. s. £2. a like protection is extended 
to the Globe Insurance Company. 

4. Stamps. 

Stamps, denoting the payment of certain duties, are required 
by various acts of parliament to be affixed on a multitude of 
written and printed documents. And in most of those acts it 
is made a felony to counterfeit or forge the stamps thereby im- 
posed. But as the stat. 55 Geo. 3. c. 184. seems to supersede 
Forging stamps all former provisions (for it does not in words repeal them), it 
or dies, felony jg thought necessary to insert them, but to give the 7th sect, 
of clergy. Geo. 3. c. 184. which ENACTS, ‘'That if any person shall 

“ forge or counterfeit, or cause or procure to be forged or coun- 
" terfeited, any stamp or die, or any part of any stamp or die, 
" which shall have been provided, made, or used in pursuance 
" of this act, or in pursuance of any former act or acts relating 
to any stamp duty or duties; or shall forge, counterfeit, or 
" resemble, or cause or procure to be forged, counterfeited, or 
“ resembled, the impression or any part of the impression of any 
" such stamp or die as aforesaid, upon any vellum, parchment, 

“ or paper; or shall stamp or mark, or cause or procure to be 
" stamped or marked, any vellum, parchment, or paper, with any 
“ such forged or counterfeited stamp or die, or part of any stamp 
" or die as aforesaid, with intent to defraud his majesty, his heirs 
or successors, of any of. the duties hereby granted, or any part 
" thereof; or if any person shall utter or sell, or expose to sale, 

“ any vellum, parchment, or paper having thereon the impression 
of any such forged or counterfeited stamp or die, or part of 
“ any stamp or die, or any such forged, counterfeited, or resem- 
“ bled impression or part of impression as aforesaid, knowing 
'' the same respectively to be forged, counterfeited, or resembled; 

" or if any person shall privately and secretly use any stamp or 
** die which shall have been so provided, made, or used as afore- 
" said, with intent to defraud his majesty, his heirs or cTuccessors, 

** of any of the said duties or any part thereof; or if any person 
" shall fraudulently cut, tear, or get off, or cause or procure to 
" be cut, tom, or got off,, the impression of any stamp or die 
** which shall have been provided, made, or used, in pursuance of 

this 
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this or any former act, for expressing or denoting any duty or 
** duties under the care and management of the commissioners 
** of stamps, or any part of such duty or duties from any vellum, 
parchment, or paper whatsoever, with intent to use the same 
for or upon any other vellum, parchment, or paper, or any 
instrument or writing charged or chargeable with any of the 
“ duties hereby granted; then, and in every such case, eveiy 
person so offending, and every person knowingly and wilfully 
'' aiding, abetting, or assisting any person or persons so commit* 
ting any such offence, and being thereof lawfully convicted, 
shall be adjudged guilty of felony, and shall suffer death as a 
** felon, without benefit of clergy.” 

Plate Stamps. 

With respect to the forging and counterfeiting, or transposing 
of stamps on gold and silver plate, &.C., the marks on which have 
been before adverted to in the section relating to bullion (p. 32.), 
the slat. 12 Geo. 2. c. 26. s. 8. first made the offences punish- 
able by a forfeiture of cflOO, or, in default of payment, by impri- 
sonment. ilut by stat. 21 Geo. 2. c. 32. s. 4. reciting, that the 
punishment prescribed by the former statute had not been found 
sufficient to deter offenders, repeals the former provision, and 
ENACTS (s. 15.), '‘That if any person whatsoever, after the 
“5th day of July, 1758, shall cast, forge, or counterfeit, or 
“ cause or procure to be cast, forged, or counterfeited, any mark 
“ or stamp used or to be used for making gold or silver plate, in 
“ pursuance of the said act, or of any other act or acts of parlia- 
“ ment now in force, by the conopany of goldsmiths in London, 
“ or by the wardens, or assayer or assayers at York, Exeter, 
“ Bristol, Chester, Norwich, or Newcastle upon Tyne, or by any 
“ maker or worker of gold or silver plate, or any or either of 
“ them; or shall cast, forge, or counterfeit, or cause or procure 
“ to be cast, forged, or counterfeited, any mark, stamp, or 
“ impression in imitation of or to resemble any mark, stamp, or 
“ impression made or to be made with any mark or stamp used 
“ or to be used as aforesaid by the said company of goldsmiths in 
“ London, or by the said wardens, or assayer or assayers, or by 
“ any maker or worker of gold or silver plate, or any or either of 
“ them; or shall mark or stamp, or cause or procure to be 
** marked or stamped, any wrought plate of gold or silver, or any 
“ wares of brass or other base metal silvered or gilt over, and 
“ resembling plate of gold or silver, with any mark or stamp 
“ which hath been or shall be forged or .counterfeited at any 
“ time, either before, on, or after the said 5th day of July, in 
“ imitation of or to resemble any mark or stamp used or to be 
“ used as aforesaid by the said company of goldsmiths in London, 
“ or by the said wardens or assayer or assayers, or by any maker 
“ or worker of gold or silver plate, or any or either of them ; of 
** shall transpose or remove, or cause or procure to be transposed 
“ or removed, from one piece of wrought plate to another, or to 
“ any vessel of such bal^e metal as aforesaid, any mark, stamp, 
or impression, made or to be made by or with any mark or 
“ stamp used or to be used as aforesaid by the said company of 
“ goldsmiths in London, or by the said wardens or assayer or 

“ assayers. 
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" nMyetB, or by any maker or worker of gold or silver pkte, or 
** any or either of them; or shall sell, exchange, or expose to 
sale, or export out of this kingdom, any wrought plate of gold 
or silver, or any vessel of such base metal as aforesaid, with 
any such forged or counterfeit mark, stamp, or impression 
thereon, or any mark, stamp, or impression which hath been 
or shall be transposed or removed from any other piece of 
" plate at any time either before, on, or after the said 5th of 
July; knowing such mark, stamp, or impression to be forged, 
counterfeited, or transposed or removed as aforesaid,* or shall 
** wilfully and knowingly have or be possessed of any mark or 
stamp which hath been or shall be forged or counterfeited at 
any time, either before, on, or after the said 5th July, in imita- 
** tion of or to resemble any mark or stamp used or to be used 
** as aforesaid by the said company of goldsmiths in London, or 
** by the said wardens or assayer or assayers, or by any maker or 
" worker of gold or silver plate, or any or either of them ; every 
** such person offending m any, each, or either of the cases 
** aforesaid, being thereof lawfully convicted, shall be adjudged 
** guilty of felony, &c. without benefit of clergy.” 

The same provisions are re-enacted with respect to the duty 
mark of the king’s head, imposed by the st. 24 Geo. S. st. 2. 
c. 53. s. l6. including such mark imposed by the company of 
goldsmiths in Edinburgh, as well as London ; and by the Bir- 
mingham or Sheffield company, as well as by the wardens and 
assayers at York, &c. ; and referring to the 1st July, 1784, in- 
stead of the 5th July, 1758. Then the st. of 38 Geo. 3. c. 69 . 
by which sold wares w^ere allowed to be manufactured of a lower 
standard man was before allowed, viz, at the standard of 18 in- 
stead of 22 carats in a pound troy, enacts, s. 7. That from and 
after the 1st day of October, if any person shall forge, cast, or 
** counterfeit, or cause or procure to be forged, &c. the mark or 
stamp used or directed to be used in pursuance of this act 
(viz. 38 Geo. 3.) for the marking or stamping of gold plate by 
** the company of goldsmiths in London or Edinburgh, or the 
Birmingham or Sheffield company, or by the wardens, or as- 
sayer or assayers at York, Exeter, Bristol, Chester, Norwich, 

" or Newcastle upon Tyne, or any or either of them, &c.” and 
then follows, veibatiro, the provisions of the former acts, except 
that it does not, as they do in general terms, extend to the 
makers and workers of gold plate, as well as to the companies and 
assayers before mentioned. And also that it varies the de- 
scription of the wares therein named to ** any wrought plate of 
** gold, or any wares of silver, brass, or other metal gilt oyer and 
resembling plate of gold.” And then, instead of making the 
offence capital, it concludes, ** that every such person offending 
in any such or either of the cases aforesaid, being thereof law- 
fully convicted, shall be adjudged guilty of felony, and shall be 
** transported for seven years.” 

It is singular (Mr. East observes) that when this subject was 
under the review of the legislature, and the punishment of the 
offences under this act limited to transportation, offenders, 
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^usdemgenem, under the former net, should he left subjetted to 
capital punishments. (2 East, P. C. 8292.) 

By st. 10 Anne, c. J9« s. 17* which directs the commissioners 
of customs to provide certain seals or stamps for imported linensy Linens and ca- 
and the commissioners for managing the duties on silks, calicoes, Hcocs. 
linens, and stuffs, to be printed or dyed in Great Britain, to pro- 
vide other seals or stamps for marking the same, enacts, 'that 
** if any person shall forge or counterfeit any stamp or seal to 
** reseml^ie any stamp or seal which shall be provided or made 
in pursuance of this act, or shall counterfeit or resemble the 
impression of the same upon any of the commodities charge- 
“ able by this act, thereby to defraud her majesty, &c. of any of 
the said duties hereby granted, every person so offending/ 
being thereof convicted in due form of law, shall be adjudged 
“ a felon without beiiefft of clergy.” And a penalty of 100/, and 
the pillory is inflicted on any person selling any of the articles 
knowingly, with a forged seal or stamp. 

By various other statutes, duties are imposed upon printed 
calicoes, stained paper, leather, imported lace, &c. which arc 
directed by the respective acts to be sealed or stamped, to denote 
the payment of the duties, by seals, &c. to be provided by the 
respective commissioners under whose direction the management 
is placed. 

For the offence of transposing stamps from one piece of plate 
to another, see, post, Offences against the Revenue. 

It has been held, that if the indictment charge the stamp to be 
a lion rampant, and the stamp produced in evidence bo a lion 
jiassant, it is a variance and does not support the indictment.* 

(Lee’s case, C. C. L. 323.) 

5. Official Papers, Securities, and Documents, 

Testimonial of a Justice of the Peace. 

t Sect. 1 . By 39 Eliz. c. 1 7. s. 3. it is enacted, “ That every Wandering sol- 
** idle and wandering soldier br mariner which coming from his and ma- 
captain from the seas, or from beyond the seas, shall not have testimonials'*'^* 
** a testimonial under the hand of some one justice of the peace, 

'' of or near the place where he landed, setting down therein the 
place and time w'hen and where he landed, and the place of his 
‘‘ dwelling or birth, unto which he is to pass, and a convenient 
time therein limited for his passage, or having such testimonial 
shall wilfully exceed the time therein limited, above fourteen it shall be fclo- 
days : and also as well every such idle and wandering soldier ‘o counter- 
or mariner as every other idle person wandering as soldier or 
mariner, which shall at any time hereafter forge or counterfeit 
any such testimonial, or have with him or them any such testi- 
** monial forged or counterfeited as aforesaid, knowing the same 
** to be counterfeited or forged ; in all these cases every such act 
or acts to be felony, and the offenders to suffer as aforesaid, 

" without any benefit of clergy/’ 

t Sect. 2. By 39 Eliz. c. 17. s. 4. it is further enacted, That Justicesofassise 
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and nol«deU?e- jt shall be lawful for the justices of assizes, justices of gaoK 
iMjhwaiiSl " delivery, and the justices of peace of eveiy county, and for all 
determine these ** justices of peace in towns corporate, having authority to hear 
offences. « and determine felonies, to hear and determine all such offences 
in their general sessions, and to execute the offenders which 
shall be convicted before them, as in cases of felony is accus* 
tomed ; except some honest person valued at the last subsidy 
** nBxt before the time to ten pounds in goods, or forty shillings 
in lands, or else some honest freeholder, as by the said justices 
shall be allowed, will be contented before such justice^ as such 
person shall be arraigned of felony, to take him or them into 
Taking the of- his service for one whole year, then next following, and then 
f^dcriiitoser- « before the said justices will be bound by recognizance of ten 
vice ora^ear. ,, pounds, to be levied of his lands, goods, tenements, and chat- 
tels, to the use of our sovereign lady the queen, if he keep not 
'' the said person or persons for one whole year, and bring him to 
** the next sessions for the peace and gaoI>delivery next ensuing 
after the said year; and if any such person retained depart 
within the year, without the licence of him that so retained 
him, then to be indicted, tried and adjudged as a felon, and 
not to have the benefit of his clergy.'^ 

This severe law, though it remains unrepealed upon the statute 
book, has long been obsolete. And by st. 43 Geo. I. c. 6 1 . it is 
enacted, That every soldier or marine duly discharged out of 
his majesty’s service, or out of any ship of the royal navy, car- 
rying his discharge within three days to the chief magistrate of 
the nearest town to the place where he was discharged, shall 
receive from such magistrate a certificate stating the place to 
** which he is desirous of going, being his home, or place of 
legal settlement, limiting the time according to distance ; upon 
the production of which certificate he shall not be deemed a va- 
gabond for asking alms or relief on the road.” 

6. Official Documents, 

Memorial of Deeds or Wills of Land, 

By 2 and 3 Anne, c. 4. entiUed, ** An act for the pub- 
lic registering of all deeds, conveyances, and wills, of any 
honors, manors, lands, tenements, hereditaments, within the 
west riding of the county of York, after the 29th September, 
1704,” it is directed that a memorial of all such shall be regis- 
tered in a certain manner at Wakefield, and that the registrar 
shall indorse a certificate of such registry on every such 
deed, &c. ; and by s. 19* it is enacted, ** That if any person or 
** persons shall at any time forge or counterfeit any such memo- 
rial or certificate, and be thereof lawfully convicted, such per- 
** son or persons shall incur and be liable to such pains and 
^'penalties as by 5 Eliz. c. 14. are imposed upon persons for 
forging or publishing of false deeds, charters, or writings sealed, 
court roUs, or wills, whereby the freehold or inheritance of 
any person or persons of, in, or to any lands, tenements, or 
** hereditaments, shall or may be molested, troubled, or charged.’^ 

He St. 5 Anne, c. 18, directs that all bargains and sales of 

any 
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any; pumors, knds, tenement^ and hereditain.ents> witbiii the weat 
nding. <>f the county of York, shall be registered at Wakefield, > 

and indorsed by the registrar ; that the ioroli^ent of every such 
' deed shall be deemed a memorial pursuant to 2 and 3 Anne, c.4.; ^ 
and by s. 4. no judgment, statute, or recogtuzance shall bind any 
manors, lands, &c. but only from the time a ^pemorial thereof 
shall be registered in the office ; then s* 8 subjects to the same 
punishment as the statutes 2 and 3 Anne, c. 4. any person^or 
persons who shall forge or counterfeit any entry of the acknow- 
ledgment^of any bargainer in any such bargain and sale as afore- 
said, or any such memorial, certificate, or indorsement, as are 
therein mentioned or directed, being thereof lawfully convicted. 

The St. 8 Geo. Q. c. 6. s. 31.. extends the provisions of both 
statutes to the north riding of the same county. 

The st. 7 Anne, c. ^0. directs the like registry of deeds, con- 
veyances, wills, and other incumbrances, affecting honors, manors, 
lands, tenements, or hereditaments, in Middlesex, as in £ 
and 3 Anne, c. 4. ; and directs certificates to be indorsed on 
such memorials, and on the deeds, 8cc. registered ; and then by 
s. 1 j. enacts, That if any person or persons shall at any time 
“ forge or counterfeit any entry of the acknowledgment of any 
such memorial, certificate, or indorsement, and be thereof law- 
** fully convicted, such person or persons shall incur and be liable 
** to such pains and penalties as by 5 Eliz. c. 14. are imposed on 
persons forging and publishing false deeds, &c. whereby the 
freehold or inheritance of any person of, in, or to any lands, 
tenements, or hereditaments shall or may be molested, troubled, 

** or charged.” . 

Documents relating to Suitors in the Court of Chancery* 

t Sect, 18. By 12 Geo. 1. c. 32. s. 9. it is enacted, ** That Forging the 
if any person or persons shall forge or counterfeit, or procure 
“ to be forged or counterfeited, or willingly act or assist in the certificate to 
“ forging or counterfeiting the name or hand of the said ac- receive suitors' 
coiintant-general, the said register, the said clerk of the report 
office, or any of the cashiers of the said governor and company 
** of the bank of England, to any certificate, report, entry, in- ^th Sea 6^, 
** dorsement, declaration of trust, note, direction, authority, 
instrument or writing whatsoever, for or in order to the clerg^r'^ ^ 
receiving or obtaining any the money or effects of any of the 
suitors of the said court of chancery, or shall forge or counter- 
feit, or procure to be forged or counterfeited, or wilfully act or 
“ assist in forging or counterfeiting any certificate, report, entry, 

‘‘ indorsement, declaration of trust, note, direction, authority, 

** instrument or writing in form of a certificate, report, entry, 
indorsement, declaration of trust, note, direction, authority, 
instrument or writing, made by such accountant-general, 
register, clerk of the report-office, or any of the cashiers of the 
said governor and company of the bank of England, or any 
bond or obligation under the common seal of the united 
company of merchants of England trading to the East Indies, 

** or any indorsement or assignment thereon, or on any bond or 
obligation under the common seal of tjie governor and com- 
* voii. I. u ** pany 
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** pi^jf of merchants of Great Britain trading to tlie Slofttl^ Sen9 
and other parts of America, and for encouragipg the ^sluefy; 
or shall utter or publish any such, knowing the same tp be 
** forged or counterfeited, with intention to defraud any person 
whatsoever; then every such person and persons so offending 
** (being thereof lawfully convicted) shall be and is hereby 
declared and adjudged to be guilty of felony, and shall suffer 
death as in case of felony, without benefit of clergy,” 

Gibson’s case, f Sect. 19* It hath been decided, that forging an office copy of 
Cases C. L. 53. the accountant*generaFs certificate, is within the penalty of the 
above statute. 


Receiver of Prejines. 

By 32 Geo. 2. c. 14. which directs the receiver of the pre- 
fines at the alienation-office to receive the post-fine at the same 
time on every writ of covenant sued out for the passing of fines 
ill C. B., and to indorse the receipt of the same thereon with his 
name and mark of office, it is enacted (s. 9*)* ** f f any person or 
** persons, after the first day of Trinity Term, 1 759, shall make, 
forge, or counterfeit, or cause or procure to be made, forged, 
or counterfeited, the mark or hand of such receiver as afore- 
** said, whereby such receiver, or any other person or persons, 
shall or may be defrauded or suffer any loss thereby, every 
person or persons convicted of such offence shall be deemed 
** guilty of felony, without benefit of clergy.” This is again re- 
enacted by 52 Geo. 3. c. 143. s. 5. 

Certificates of Births, Marriages, Sfc. 

By sect. 52 Geo. 3. c. 146. for better regulating and preserv- 
ing parish and other registers of births, baptisms, marriages, and 
burials in England, it is enacted, s. 14. That if any person 
** shall knowingly or artfully insert, or cause or permit to be 
inserted, in any such register book of such baptisms, burials, 
'' or marriages as aforesaid, or in any such copy of any such 
register so directed to be transmitted to the registrars as afore- 
** said, or in any such lists or declarations also directed to be 
** transmitted to such registrars as aforesaid, any false entry of 
any matter or thing relating to any baptism, burial, or marriage, 
** or shall falsely make, alter, forge, or counterfeit, or cause or 
procure, or artfully permit to be falsely made, &c. any part of 
** any such register, list, or declaration, or of any such copy of 
“ any such register; or shall wilfully destroy, deface, or injure, 
or cause, or procure, or permit, to be destroyed, &c. any such 
" register book, or any part thereof; or shall knowingly and 
" wilfully sign or certify any copy of any such register hereby 
required to be transmitted as aforesaid, which shall be false in 
** any part thereof, knowing the same to be false; every person 
** so offending, and being thereof lawfully convicted, shall be 
deemed and adjudged to'" be guilty of felony, and shall be 
transported for the term of fourteen years.” 

Mediterranean Passes. 

By existing treaties between this country and the. Barbary 
States, British vessels producing a paas iu a certain form to 

pass 
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pftgs into the Mediterranean free froni molestation by these cor- 
sairs; with reference to these treaties the 4 Geo.. 8. c. 28. 
enacts, That if any person or persons shall within Great Bri- 
tain or Ireland, or any other his majesty’s dominions, of witli- 
^ out, falsely make, forge, or counterfeit, or cause or procure, 
&c. or wittingly or knowingly act or assist in the false making, 
&c. any pass or passes for any ships whatsoever, commqply 
called a Mediterranean pass or passes, or shall counterfeit the 
seal of the said office (i. e. the lord high admiral), or the 
hand or hands of the lord high admiral of Great Britain and 
Ireland, or any commissioner or commissioners for executing 
the said office to any such pass or passes, or shall alter or 
erase any true or authentic pass or passes issued or made out 
by the lord high admiral, &c. or the commissioi^, &c. or shall 
utter or publish as true any such false, forged, counterfeited, 
altered, or erased pass or passes, knowing the same to be 
false, &c. or erased, every such person or persons, being duly 
convicted of any of the offences aforesaid in any proper court 
of Great Britain, or any part of his majesty’s plantations be- 
yond the seas, where such offence shall be committed reapec- 
lively, shall be adjudged guilty of felony without benefit of 
clergy.” 

By s. 2. such offences committed in any country or place out 
of Great Britain, either within or without the dominions of 
his majesty, his heirs, &c. shall and may be inquired of, tried, 
** 8cc. and adjudged in any shire or county of Great Britain, by 
virtue of the king’s commission of oyer and terminer and gaol 
delivery, or before any court of justiciary in Scotland.” 

Franks of Letters, 

By 24 Geo. 3. st. 2. c. 37. s. 9- " If any person whatsoever 
shall (after the end of the then session of parliament) forge or 
" counterfeit the handwriting of any person whatsoever, in the 
** superscription of any letter or packet to be sent by the post, in 
order to avoid the payment of the duty of postage, or shall 
** forge, counterfeit, or alter, or shall procure to be forged, coun- 
'' terfeited, or altered, the datcT upon the snperscription of any 
such letter or packet, or shall write and send by the post, or 
** shall cause to be written and sent by the post, any letter or 
packet, the superscription or cover whereof shall be forged or 
counterfeited, or the date upon such superscription or cover 
** altered in order to avoid the payment of the duty of postage, 
** knowing the same to be forged, counterfeited, or altered ; 
** every person so offending, and being thereof convicted in due 
form of law, shall be deemed guilty of felony, and shall be 
‘‘ transported for seven years.” 

The last act, altering the rates of postage, 41 Geo. 3. st. 2. 
c. 7. s. 11. incorporates all former general provisions, and the 
above clause is repeated verbatim in the act 42 Geo. 5. c. 53. 
s. 14. 

The st. 54 Geo.^S. Cr 169. making regulations respecting the 
postage of ship letters, and of letters in Great Britam, enacts 
(s. 14.), ** That if any person shall forge or counterfeit, or cause 
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** to be forged or counterfeited, any stamp, mark of postage or de- 
signation, upon any letter hereby authorised to be so marked, 
stamped, or designated, with intent to avoid the payment of 
the rate of postage hereby imposed, each and every person and 
persons so offending shall be deemed and taken to be guilty of 
** a misdemeanor, to be punished by fine and imprisonment ; and 
** such offence, if committed within Great Britain, shall and may 
be inquired of, tried, and adjudged, either within the city of 
** London, or where the offence shall be committed.” ’ 

Documents relative to Seamen^s Wages. 

By st. 31 Geo, 2. c. 10. s. 24. Whosoever wilfully and kiiow- 
ingly shall personate or falsely assume the name or character of, 
or procure ^ny other to personate or falsely to assume the 
“ name or character of any officer, seaman, or other person en- 
titled, or supposed to be entitled, to any wages, pay, or other 
allowances of money, or prize money, for service done on 
board of any ship or vessel of his majesty, his heirs, &c. ; or 
the executor or administrator, wife, relation, or creditor, of 
“ any such officer or seaman, or other person, in order to receive 
'' any wages, pay, or other allowances of money, or prize money, 
'' due or supposed to be due or payable, for or on account of the 
'' services of any such officer or seaman or other person, as aforc- 
said ; or shall forge or counterfeit, or procure to be forged, &c. 
any letter of attorney, bill, ticket, certificate, assignment, last 
** will, or any other power or authority whatsoever, in order to 
** receive any such wages, &c. due or supposed to be due to any 
** such officer, &c. or by st. 9 Geo. 3, c.30. s. G. If any person 
shall utter or publish, as true, any false, forged, or counterfeited 
letter of attorney, bill, &c. (as before) in order to receive any 
wages, &c. due or supposed to be due to any officer or seaman 
or other person, who has really served or was supposed to have 
served, or who shall hereafter serve or be supposed to have 
■* served on board of any ship or vessel of his majesty, his 
heirs, &c. with intent to defraud any person (knowing the same 
to be false, forged, or counterfeited) ; every such person so of- 
‘ fending, being lawfully convicted of any such offence or offences, 
shall be deemed guilty of felony without benefit of clergy.” 
Most of these offences, were before subjected to a penalty of 
200/. and imprisonment till payment, by st. 9 and 10 Will. 3. 
c. 41. s. 3. 

By s. of the last mentioned act, the treasurer, comptroller, 
surveyor, clerk of the acts, or any commissioner of the navy, may 
act as justices of the peace in causing the offenders to be appre- 
hended. 

By st. 32 Geo. 3. c. 33, s. 23. “ If any person after 1st August, 
” 1 792, shall falsely make, forge, or counterfeit, or cause, &c. or 
willingly act and assist in the false making, See. any ticket for the 
w'ages or pay due to any petty officer or seaman, non-commis- 
sioned officer of marines, or marine, for his service on board 
any ship or vessel of his majesty, his heirs, &c.or any duplicate 
any such ticket, or any certificate of discharge from any 
naval hospital of his majesty, his heirs, iac. or any remittance 
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bill, or duplicate of remittance bill ; with intention to receive 
any wages, money, or other allowances of money, or prize money, 
due or supposed to be due for or on account of the service of any 
'' petty officer or seaman, non-commissioned officer of marines, 
or marine, on board any ship or vessel of his majesty, his heirs, 

&c. or shall utter or publish as true, any ticket for the wages or 
pay due to any petty officer or seaman, non-commissioned officer 
of marines, or marine, for his service on board any ship or vessel 
of his majesty, his heirs, &c. or any duplicate of any such ticket, 
or any certificate of discharge from any naval hospital of his ma- 
" jesty, his heirs, 8ic. or any remittance bill, or duplicate of re- 
** inittance bill ; with intention to receive any wages, pay, or 
“ other allowance of money, or prize money due or supposed to 
bo due for or on account of the service of any^ipetty officef of 
seaman, non-commissioned officer of marines, or marine, on 
board any ship of his majesty, his heirs, 8cc. knowing the ^ame 
'' to be false, forged, or counterfeited, then any such person so 
‘‘ ofTcndiug, being lawfully convicted of any such offence or offences, 

“ shall be deemed guilty of felony without benefit of clergy.” 

By St. 24. it is declared that so much of the st. 31 Geo. 2. 
c. 10. as is not repealed by this act, shall remain in force. 

By St. 26 Geo. 3. c. 63. and 32 Geo. 3. c. 34. for the better 
protection of seamen and iiiariiies from the frauds practised on 
them, certain regulations arc directed to be observed in the 
forms of their letters of attorney, without which they are not to 
be valid. They must be made revocable; and if made in actual 
service must be attested by the officer commanding the ship, or 
by certain other persons ; if made on shore, the latter statute di- 
rects, that no letter of attorney, made by any petty officer, sea- 
man, non-commissioned officer of marines, or marine, who shall 
have been discharged from the service, and who shall be within 
seven miles of a port where seamen’s wages are paid, shall be va- 
lid, unless it be signed before and attested by a clerk of the trea- 
surer of the navy of such port, or by the inspector of seamen’s 
wills and powers of attorney. It also gives a form of certificate 
of discharge, which the party must produce or his person be 
idcnlilied before he can receive his wages, &c. or before his letter 
of attorney can be passed. And various other forms are pre- 
scribed for different methods of paying these persons ; and then 
by s. 2<). (32 Geo. 3. c. 34.) it is enacted, If any person, after 
the 1st of August, 1792, shall falsely make, forge, or counter- 
feit, or cause or procure to be falsely made, &c. or willingly act 
in the false making, &c. any petition for a certificate therein 
“ before described or contained, to enable any person or persons 
to obtain letters of administration to any petty officer or sea- 
man, non-commissioned officer, or private of marines, who shall 
have served on board any ship or vessel of his majesty, his 
heirs, 8cc. or shall utter or publish as true, any petition^ &c. or 
shall falsely make, forge, or counterfeit, or cause or procure to 
** be fidsely made, &c. or shall willingly act and assist in the false 
" making, &c. any certificate for enabling him, her, or them to ob- 
** tain probate, or letters of administration with the will annexed ; 

''or any check, remittance bill, or duplicate of remittance bill, 

^ or 
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Petty officers, 
&c. receiving or 
attempting to 
receive pay on 
forged certi- 
ficates, &c. to be 
punisiied as in 
eases of perjury. 


** or any certificate to the deputy paymaster, in respect of wages, 
** prize money, not exceeding ten pounds, herein before severally 
** described or mentioned, in order to receive any wages, pay, 
** or other allowances of money, or prize money, due or sup- 
** posed to be due for or on account of the service of any petty 
** officer, or seaman, non-commissioned officer, or private of 
marines, on board any ship or vessel of his majesty, his heirs, 
^ &c. or shall utter or publish as true, any such check, &Cr in 
** order to receive any wages, &c. due or supposed to he doe 
** for or on account of the service of any petty officer, &e. on 
** board, &c. knowing the same to be false, forged, or counter- 
feited ; then every such person, being lawfully convicted of any 
such offence or offences, shall be deemed guilty of felony with- 
“ out benefit of clergy.” 

By sect. 30. any petty officer, seaman, non-commissioned 
officer or private of marines, receiving his pay, or attempting to 
receive it, by any counterfeit certificate, service or discharge, or 
himself assisting in any forgery of such certificate, and being 
thereof convicted, shall be punished as in cases of perjury.” 

By stat. 55 Geo. 3. c. 60. s. QQ» it is enacted, “ that if any 
“ petty officer or seaman, non-commissioned officer of marines, 
** or marine, shall receive his pay, or shall attempt to receive the 
same, or any part thereof, upon any certificate purporting to be 
** a certificate of servitude, or a certificate of discharge, knowing 
the same to be forged or counterfeited ; or if any such petty of- 
ficer, or seaman, non-commissioned officer of marines, or marine, 
“ or any other persour shall falsely make, forge, or counterfeit, 
** or cause or procure to be falsely made, forged, or counterfeited, 
or shall willingly act or assist in the false making, forging, or 
“ counterfeiting of any such certificate ; every such petty officer 
** or seaman, non-commissiooed officer of marines, or marine, 
** or other person, being thereof lawfully convicted, shall be pu- 
'' nished as in cases of wilful and corrupt perjury.” 


Signing petition By 8. 30, if any person shall sign or subscribe any petition 
application to the treasurer or paymaster of his majesty’s 
representinVthe being, falstlv and wilfully representing herself 

situation of OF himself, to be the widow, or the nearest or one of the nearest 
to *^?ocuro ^er of any deceased petty officer or seaman, non-commis- 

tificatc^o^pro- sioncd officer of marines, or murine, who shall have belonged to 
cure letters of or served on board any of his majesty’s ships or vessels, or utter 
to seamen pufilwh any such petition or application so signed or sub- 

to beTans- ^ scribed as aforesaid, containing such false and wilful represen ta- 
portedforT tiou as aforesaid, in order to obtain a certificate from the inspec- 
years, q£ geamen’s wills and powers, to procure letters of adminis- 

tration to the effects of any such* petty officer, or seaman, 
non-commissioned officer of marines, or marine ; or procure pay- 
ment of any wages, pay, prize money, bounty money, or other 
allowances of money under twenty pounds, for or in respect of 
services on board any ship or vessel of his majesty, his heirs or 
successors; or if any person or persons shall demand or receive 
any^wages, pay, prize money; bounty money, or other allowance 
of money dtie or supposed* to be due, for* or in respect of the 
services of any such petty officer or seaman, non**coiimiissioned 

officer 
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oSxief 6{ marmek^ dr marindi upoa or by virtue of aoy eerlificate 
froifi the said inspector of seaUien’awillVi knowing such certificate 
to have been obtained by false reprcsentatfon or pretences ; 
every such person shall^ on being convicted of any such ofience 
ill due form of law, be transported beyond the seas for the term 
of seven years, in like manner as persons convicted of felony 
are directed to be transported by the laws and statutes of this 
realm* 

Sect* 51. If any person shall falsely make, forge, or counter- Forging si^na- 
feit, or cause or procure to be falsely made, forged, or counter- 
felted, or willingly act and assist in the false making, forging, er/&c. to ob-' 
or counterfeiting the signatures of any minister' or householder tain probate, 
of any parish, to any certificate annexed or subjoined to or con- 
tained in any check or petition for a certificate as required, de- transported, 
scribed, and mentioned in this act, to enable any person or persons 
to obtain probale of any will or letters of administration to any 
such petty officer or seaman, non-commissioned officer of marines, 
or marine ; of shall utter, or publish as true, any such certificate 
annexed or subjoined to or contained in any such check or peti- 
tion, with any false, forged, or counterfeited signature of any such 
minister or householder of any parish subscribed thereto, know- 
ing the same signature to be false, forged, or counterfeited, with 
intention to defraud any person or persons, body or bodies politic 
or corporate whatsoever, then every such person so offending, 
and being thereof convicted by due course of law, shall be deemed 
guilty of felony, and shall be transported as a felon, for the term 
of his or their natural life, or for the term of fourteen years of 
seven years, as the court, before which such offender or offenders 
shall be tried, shall adjudge. 

Sect. 32. If any person or persons shall, willingly or knowingly. Forging, &c. 
falsely make, forge, counterfeit, or alter, or cause or procure to 
be falsely made, forged, counterfeited, or altered, or willingly act &2 to rccelve*^ * 
or assist in the false making, forging, counterfeiting, or altering pay or prize 
any letter of attorney, bill, ticket, or certificate purporting to be 
a certificate from the inspector of seamens wills and powers, or of clergy, 
his assistant, assignment, last*will, or other pow<r or authority 
whatsoever, in order to receive, or to enable any other person to 
receive, any wages, pay, prize money, bounty money, or other al- 
lowances of money, due or supposed to be due for or in respect 
of the services of any such officer, seaman, marine, or other per- 
son as aforesaid, performed or supposed to have been performed 
on board of any ship or vessel of his majesty, his heirs or succes- 
sors, with intention to defraud any person or persons, body or bodies 
politic or corporate whatsoever; or shall utter or publish as 
true, any false, forged, counterfeited, or altered letter of attorney, 
bill, ticket, certificate, purporting to be a certificate from the in- 
spector of seamen’s wills and powers, or his assistant, psignibeDt, 
last will, or other power or authority whatsoever, in order to 
receive any wages, pay, prize money, bounty money, or other 
allowances of money due or supposed to be due for or in respect 
of the services of any such officer, seaman, marine, or other persoO 
as aforesaid, performed or supposed to have been performed on 
board of any ship or vessel of his majesty, his heirs or successors. 
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with* intention to defiraud any person or persons, body or bodies 
politic or corporate whatsoever, knowing the same to be felse, 
forged, counterfeited, or altered ; or shall willingly and knowingly 
take a false oath, or cause or procure any other person to take 
a false oath, to obtain the probate of any will or wills, or to 
obtain letters of administration, in order to receive, or to enable 
an}^ other person to receive, any wages, pay, prize money, bounty 
money, or other allowances of money due or supposed to be due 
for or in respect of the services of any such officer, seaman, 
marine, or other person as aforesaid, performed or supposed to 
have been performed on board of any ship or vessel of his majesty, 
his heirs or successors ; or shall demand or receive any wages, 
pay, prize money, bounty money, or other allowances of money 
due or supposed to be due for or in respect of the services of any 
such officer, seaman, marine, , or other person as aforesaid, per- 
formed or supposed to have been performed on board of any of 
his majesty's ships or vessels, upon or by virtue of any probate 
of any w'ill or letters of administration, knowing the will, on 
which such probate shall have been obtained, to be false, forged, 
and counterfeited, or knowing the probate of such will or such 
letters of administration as last aforesaid to have been obtained 
by means of any such false oath as aforesaid, with intention to 
defraud any person or persons, body or bodies politic or corporate 
whatsoever; then every such person or persons so offending, and 
being thereof convicted according to due course of law, shall be 
deemed guilty of felony, and shall suffer death as a felon without 
benefit of clergy. 

By 57 Geo. 3. c. 127. certain allowances are directed to be paid 
out of the droits d!Jldmiralte to Greenwich Hopital, and it is, by 
s. 4,, made felony without benefit of clergy, to personate any person 
entitled to part of such allowance, or to forge any power of at- 
torney or certificate to enable the party to receive the same. 

The muster books of the King's ships, documented in the navy 
office, to which returns are regularly made by the several com- 
manders, of the names, 6lc. of their respective crews, are admitted 
as evidence of ifae persons therein ilamed having served on board 
the several ships, in the capacities therein mentioned. (K. v. 
Rhodes, 1 Leach, 23— R. v. Fitzgerald, ib. 20.) 

Certificates of Naval Stores. 

By st. 39, 40 Geo. 3. c. 89. s. 25. reciting that the commis- 
sioners of the navy, ordnance and victuals, may sell certain stores, 
which are to be accompanied by a certificate, under their hands 
and seals by sect. 20, enacts, if any person or persons shall 
** make, sign, or give any false certificate or other instrument, 

** purporting the identity or the sale or disposal of any goods or 
“ stores, as goods or stores 'SO purchased of the said commis- 
“ sioners, as aforesaid ; or if any person shall utter or publish any 
such certificate, &c. purporting,|fs aforesaid, knowing the same 
** to be false : every such offender, upon conviction, shall forfeit 
** c£200, and be further corporally punished by pillory, whipping 
or imprisonment, or by any or either of the said ways, in such 
** manner and for such space of time as the judge or justices, bc- 
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fore whom such oifender shall jbe convicted, shall seem meet, 
with n power in the judge to mitigate the penalty, one moiety 
of which is to go to the king, and the other moiety with full 
'' costs, to the informer/' 

Land Tajr Contracts. 

By st 4/2 Geo. 2, c. Il6. which consolidates the former acts, Laud Tax. 
relating to the redemption of the land tax, and by 52 Ged. 3. 
c. 143. it is made felony, without benefit of clergy, '' to forge, 
counterfoic or alter, or cause or procure to be forged, &c. or 
knowingly act or assist in the forging, 8lc. any contract, assign- 
ment, certificate, receipt or attested copy of certificate made out 
or purporting to be made out by any person or persons autho- 
rised to make out the same by any act of parliament, touching the 
redemption or sale of the land tax, or of any part thereof, or to 
utter the same knowing it to be forged, with intent to defraud 
his majesty, &c. or other persons.” 

Legacy Duty Receipts. 

By st. 36 Geo. 3. c. 52. for granting duties on legacies and Legacies, 
shares of personal estates, which directs the commissioners* of 
stamps to receive the same, and to give papers adapted for re- / 

ceipts or discharges to the parties applying upon payment of the 
duties, and that no legacies liable to the duties shall be paid 
without such a receipt containing certain particulars, and the 
amount of the duties payable therein under certain penalties ; 
and that no receipt for any legacy shall be available in evidence 
unless duly stamped ; enacts, s. 39. ** That if any person shall 
** alter any word, letter, figure, or number, in any assessment or 
“ receipt to be made or given in pursuance of this act for any of 
** the said duties after the same shall have been signed by the 
** officer appointed to sign the same, according to the direction of 
this act ; or shall utter or publish as true, any such altered as- 
sessment or receipt with intent to defraud his majesty, his 
“ heirs, &c. or any other person or persons, every person so al- 
tcring or publishing as aforesaid shall forfeit oOO/.” 

Sect. 40. enacts, that if any person shall counterfeit or 
'' forge, or procure to be counterfeited or forged any stamp 
directed or allowed to be used, or provided, made or used in 
pursuance of this act, or shall counterfeit or resemble the im- 
pression of the same upon any vellum, parchment or paper 
with intention to defraud his majesty, his heirs, &c. or shall 
utter, vend or expose to sale any vellum, parchment or paper, 
liable to the said duty, with such counterfeit impression thereon 
knowing the same to be counterfeited ; or shall privately and 
fraudulently use any stamp directed or allowed to be used by 
" this act with intent to defraud his majesty, his heirs, ; every 
" person so offending and being thereof lawfully convicted, shall 
“ be adjudged a felon without benefit of clergy.” 

For quarantine orders in council, vide, post, Offences against 
Trade. . 

Exchequer bills and lottery tickets are provided for by respective 
acts, under the authority of which they are issued, and it has hi- 
therto been usual to make the forgery of them a capital offence. 
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It k tkiso mad^feioiiy wifhdtit benefit of^lergy^ to forge the tread- 
lirriting of the following public officers^ with a fraudulent intent. 

Treasurer, comptroller, surveyor, clerk of the acts, or of the 
commissioners of the navy. — 1 Geo. 1. st. 2. c. 25. 

The treasurer of the ordnance, by st. 46 Geo. 3. c* 45. 

The receiver general of the excise for the time being, or of the 
comptroller of the cash of the excise, by st. 46 Geo. 3. c. 73. s. 8. 

Receiver general of the stamp duties for the time being, or of 
his clerk, or of either of the commissioners of stamps, 46 Geo. 3. 
€. 76. 8. 9. ^ 

Receiver general of the post office for the time being, or his 
clerk, by st. 46 Geo. 2. c. 83. s. 9* 

Surveyor general of the woods and forests for the time being, 
or his deputy, by stat. 46 Geo. 3. c. 142. s. 14. 

^ Receiver general of the customs for the time being, or of the 
supervisor of the receiver-generals, receipts and payments, by 
st. 46 Geo. 3. c. 150. s. 10. 


Sec Poultun,45, 
46. 


6. Private Paperi, Securities and Documents* 

Charters, Writings sealed, Court Rolls, Will relative to Land, ^c. 

Of forgery by By 5 Eliz. c. 1 4. it is ENACTED, ** That if any person or persons 
5 El«. c, 14. u jjig tjjgji. imagination, or by false con- 

spiracy and fraud with others, shall wittingly, subtilly, and 
** falsely forge or make, or subtilly cause, or wittingly assent to 
** be forged or made, any false deed, charter, or writing sealed, 
“ court roll, or the will of any person or persons in writing, to 
** the intent that the state or freehold of inheritance of any person 
" or persons of, in, or to any lands, tenements, or hereditaments, 
“ freehold or copyhold, or the right, title, or interest, of any per- 
** son or persons, of, in, or to the same, or any of them, shall, or 
** may be molested, troubled, defeated, recovered or charged ; or 
“ shall pronounce, publish, or shew forth in evidence any such 
** false and forged deed, charter, writing, court-roll, or will, as 
** true, knowing the same as false and forged, as is aforesaid, to 
“ the intent above remembered (except, being an attorney, lawyer, 
** or counsellor, he shall for his client plead, shew forth, or give 
ill evidence such false and forged deed, &c. to the forging 
** whereof he was not party nor privy), and shall be thereof con- 
** victed either upon action or actions of forgery or false deeds, 
** to be founded upon the said statute, at the suit of the party 
'' grieved, or otherwise according to the order and due course of 
the laws of this realm, &c. shall pay unto the party grieved his 
Hex V. Marriot, double costs and damages tp be round or assessed in that court 

2 Show. 6. where such conviction shall be, and also shall be set upon the 

pijloiy in some open market towrt, or other open place, and 
there have both his ears cut off, and also his nostrils slit and 
cut, and seared with a hot iron, &c. and shad forfeit to fhe 
hibg the whole issues and profits of his lands and tenements, 
suffer perpetual imprisonment, 8cc«” 

Sect. 
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Seci^ >3* And, hj 5 EHt. €• 14. »• 5« it is ftirth^" BMAcntitD, 

That if imj perton or persons, upon his or their own head or 
imagination, or by false conspiration or fraud had with any other, 

'' shall wittingly, subtilly, and falsely forge or make, or wittingly, 
subtilly, and falsely cause or assent to be made and forged, any 

* false charter, deed, or writing, to the intent that any person or 
^ persons shall, or may have, or claim any estate or interest for a 

* term of years, of, in, or to any manors, lands, tenements, or 
hereditaments, not being copyhold, or any annuity in fee 
simple, fee tail, or for term of life, lives, or years, or shall, as is 
aforesaid, forge, make, or cause, or assent to be made or forged, 
any obligation, or bill obligatory, or any acquittance, release, or 
other discharge of any debt, account, action, suit, demand, or 
other thing personal ; or shall pronounce, publish, or give in 
evidence (except as before excepted), any such false or forged 
charter, deed, writing, obligation, bill obligatory, acquittance, 

^ release, or discharge, as true, knowing the same to be false and 
forged, and shall be thereof convicted by any of the ways and 
' means aforesaid, he shall pay unto the party grieved his dou- 
' ble costs and damages, to be found and assessed in such court, 

^ where the said conviction shall be had, and shall be also set Lutw. 190 « 

^ upon the pillory in some open market town, or other open place, 

^ and there have one of his ears cut off, and also shall suffer 

* imprisonment for one year, &c.” 

Sect, 14. By 5Eliz. c. 14. s. 7 and 8. it is further enacted, a second of- 
‘ that if any person or persons being convicted or condemned of fence felony 

* any of the offences aforesaid, by any of the ways and means deW* 

* above limited, shall after any such his or their conviction or 
^ condemnation, eftsoons commit or perpetrate any of the said 
' offences in form aforesaid, that then every such second offence 
' shall be adjudged felony without benefit of clergy, saving to all 
‘ persons other than the said offenders, and such as claim to 
' their uses, all such rights, &c. which they shall have to any the 
‘ hereditaments of any such person, so as is aforesaid convicted 
' or attainted, at any time before, dec. saving also the cKimer 
‘ of such offender’s wife, and ihe right of his heirs.” 

Sect, 1 5. By 5 Eliz. c. 1 4. s- 1 0. ^ All justices of operand terminer, 

' and justices of assize, shall have power to inquire of, hear, and 
' determine the offences aforesaid.” ^ 

Sect, 16 . But by 5 Eliz. c. 14. s. 9- l^- and 1 6. it is provided, 

' That this act,| or any thing therein contained, shall not extend 
^ to any ordinary or his commissary, 8 lc. for patting their seal of 
‘ office to any will to be exhibited unto them, not knowiiijg the 
' same to be false or forged, or for writing of the said* w® or 
■ probate of the same, nor to any proctor, &c* of any eccleaiasltf^ 

' cal court, for the writing, setting forth, or pleading of any proxy 
' made according to the e^esiasticai law, for the appearance 
’ of any person being cited to appear in such court ; nor to 
^ archdeacon, or official, for putting their authentic seal to the 
’ said proxy or proxies, nor to any ecclesiastical judge for ad* 

' mitting the same ; nor to any person who shall plead or shew 
^ forth any deed or writing exemplified under the great seal of 

* England, or under the seal of any other authentic court of this 

realm ; 


to 
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'' realm ; nor to any person who shall cause any seal of any court 
** to be set to any such deed, charter, or writing enrolled, not 
knowing the same to be false or forged.” 

In the construction of this statute the following points have 
been holden : 

fiect. 17. First, That a false customary of a copyhold manor, 
made in parchment under the seals of several tenants of the manor, 
and containing in it divers false customs, apparently to the 
disherison of the lord, and falsely pretending by its title to be set 
forth by the consent of all the tenants, and allowance of the lord; 
is within the first branch of forgery mentioned in tlie statute, as 
beiug a sealed writing made to the intent to molest the inherit- 
ance of the lord. ' 

Sect. 18 . Secondly, That the forgery of a lease for years, or 
of a grant of a rent charge for years, in the name of one who is 
seised of a freehold or inheritance, is also within the said first 
branch of the statute, because the said branch is penned in ge- 
neral words extending to any molestation whatsoever of such 
estate, without mentioning any estate or interest, in the claim 
whereof such molestation shall consist ; and from this ground it 
follows, that those words in the second branch of forgery incn- 
tioiied in the statute, to the intent that any person shall claim 
any estate or interest for term of years, &c.” arc meant only of 
such forgeries which relate to such an estate or interest in esse 
before. 

Sect. 19. Thirdly, That the forgery of a will in writing of one 
possessed of such an estate, mentioning a bequest thereof, is 
within the said second branch of the statute, as being a false 
writing, made to the intent that some person may claim an estate 
for years, notwithstanding the said branch makes no express inen> 
tion of a will, as the first doth. 

Sect.^0. Fourthly, That the forgery of a lease of lands in 
Ireland is not within either of the branches of the statute. 

Fifthly, That the forgery of a deed containing a 
gift of mere personal chattels, is also no way within the statute, 
the words whereof to this purpose are, If any person shall forge 
“ any obligation or bill obligatory, or any acquittance, release, or 
other discharge of any debt, action, suit, demand, or other thing 
personal.” ^ 

Sect. 22. Sixthly, That the forgery of a statute-merchant or 
of a recognizance in the nature of statute-staple, by acknowledg- 
ing them in the nature of another, arc within the statute,^ as being 
obligations, because they must have the seal of the party, by the 
eiqiress words of the statutes, which appoint in what manner such 
statute* or recognizance shall betaken: but that the'forgery of the 
statute* staple is no way within the statute, because it needethnot 
the^^eal of the party, but only the seal of the staple provided 
fordf. 

Sect. 23. Seventhly, That he who is truly informed by another 
that a deed is forged, is in danger of the statute if be afterwards 

' publish 
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publish the same to be true, notwithstanding the words of the 
statute be, ** If any one shall publish, &c. such false and forged 
deed, &c. knowing the same to be false or foiled/’ 

Sect. 24. Eighthly, That the double-damages to be awarded 3 Inst. i72. 
to the party grieved by a forged release of an obligation, &:c. shall 
be governed by the penalty, and not by the true debt appearing 
ill the condition. • 

Sect 25. Ninthly, That one who hath been convicted of 
publishing a forged deed, may become guilty of felony by forging 
another deed afterwards, as well as by publishing any such deed, 
notwithstanding the second offence be not of the very same 
nature with the first; for the words of the statute are, If any 
** person being convicted or condemned of any of tlie offences 
'' aforesaid, shall after any conviction or condemnation, 3 Inst. 172. 

** eftsoons commit any of the said offences/’ 

Sect 26 . Tenthly, That notwithstanding it be necessary in ii Modern, 3. 
every prosecution upon the statute strictly to pursue the very Hdt, 326. 
words of it (for which cause it hath been resolved, than an in- 
dictment setting forth the forgery of a writing indented, without s [nst. 169 . 
adding that it was sealed, is insufficient), yet there is no necessity 
tliat the translation of such words be made in proper classical other *ca«s of 
Latin, so that it be intelligible ; and upon this ground it hath this kind, 
been adjudged, that an indictment setting forth that the defen- 2KSpb.245. 
dant super caput suum proprium did forge, &c. meaning thereby faJ^esley, 150 . 
to express that he did it of his own head, is sufficient. 

Sect. 21, Eleventhly, That upon an indictment of tres- i Ven. 23,24. 
pass, forgery, and publication of a deed, a verdict finding the g 
defendant guilty de transgressione et forgeria pr&dictis prout 221 . ’ 
superius in indiclamento supponitur, is sufficient, because these 3KebIe,353* 
words de transgressione praidict* include the whole. Also per- 
haps such a verdict may be sufficient for another reason, because 
the offence is equally within the statute, and the punishment the 
very same, whether the party be guilty both of the forgery and 
publication, or of one of them only. (1) 

Deeds, Will, Testament, *Bond, Bill of Exchange, Sfc. 

f Sect 1. By 2 Geo. 2. c. 25. s. 1. it is enacted, That if any To forge any 
person shall falsely make, forge, or counterfeit, or cause or deed, 4cc. felony 
“ procure to be falsely made, or forged, or counterfeited, or ^thout benefit 
‘‘ willingly act or assist in the false making, forging, or coun- ^ ^ 

** terfeiting any^deed, will, testament, bond, writing obligatory, bill 
of exchange, promissory note for payment of money, indorse- 
** ment or assignment of any bill of exchange, or promijssory 
** note for payment of money, or acquittance or receipt, either 
for money or goods, MTth intention to defraud any person 
** whatsoever, or ^all utter or publish as true, any false/ forged, 
or counterfeited deed, will, testament, bond, writing obligatory, 

" bill of exchange, promissory note for payment of money/ in- 
dorsement or assignment of any bill of exchange or promit^ry 

" note 

(l) See the case of Japhet Orooke, 2 Str. 902. little importance since the subsequent statutes upon 
Fitogibbon, 57 . 261 . This statute has become of ' the same saljects. 
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Persons con- 
victed of 
forging or 


bills of ex- 
change, &c. 
shall suffer 
death as felons,, 


^ noto for pa3rtnent of money, acquittance or receipt, either for 
** money or goods, with intention to defraud any person, know** 
ing the same to be false, forged, or counterfeited ; then every 
** such person, being thereof lawfully convicted according to the 
due course of law, shall be deemed guilty of felony, and suf- 
fer death as a felon, without benefit of clergy/’ 

i; Sect. 2. By 31 Geo. c. 22. s. 78. it is declared, that the 
punishment inflicted in and by the above statute extends to the 
commission of the like forgeries with an intention to defraud 
any corporation. 

t Sect. 3. By 7 Geo. 2. c. 22. which was made to amend and 
enlarge the said statute 2 Geo. 2. c. 25. it is further enacted, 
altering *the ac • ** That if any person shall falsely make, alter, forge, or coiinter- 
ceptanee of '' feit, or cause or procure to bo falsely made, altered, forged, or 
counterfeited, or willingly act or assist in the false making, 
'' altering, forging, or counterfeiting, any acceptance of any bill 
" of ex'change, or the number or principal sum of any account- 
able receipt for any note, bill, or other security for payment of 
money, or any warrant or order for payment of money, or deli- 
" very of goods, with intention to defraud any person whatso- 
ever, or shall utter or publish as true, any false, altered, forged, 
or counterfeited acceptance of any bill of exchange, or ac- 
" countable receipt for any note, bill, or other security for pay- 
** ment of money, or warrant or order for payment of money, or 
** delivery of goods, with intention to defraud any person, know- 
ing the same to be false, altered, forged, or counterfeited ; then 
every such person, being thereof lawfully convicted according 
to the due course of law, shall be deemed guilty of felony, and 
** shall suffer death as a felon, without benefit of clergy.” 

f Sect. 4, By 18 Geo. 3. c. 18. the above statute is extended 
to such forgeries, when committed with an intention to defraud 
any corporation. 

The same matters are re-enacted by subsequent statutes with 
Persons forging enlargements; for by the stat. 45 Geo. 3. c. 89. to alter and 
« extend the provisions of the laws now in force for the punish- 
meiit of the forgery of bank notes, bills of exchange, and other 
securities to every part of Great Britain,” recites the statutes 
2 Geo. 2. c. 25., 7 Geo. 2. c. 22., 3 1 Geo. 2. c. 22., (a) 15 
Geo. 2* c« 13. and 41 Geo. 3. (U. K.) c. 39. whereby certain 
accountable pvovkioBS werc made and enacted for the preventing and punish- 
r^nto^for^piljr”" 11 ^ the forgery of bank notes, and otker notes, bills, and instru- 
ment of money inenls in those acts respectively mentioned; and that it is expe- 
and with jnjent. dieot that such provisions should extend and be m force in every 
oQsted'of clergy. Great Britain, with such alterations and amendments 

(a) See SecuriU* thwon as are hereby made^ and then enacts (by s. 1.), That 
ties of Bank, if any person Of persons shall, firom and after the passing of 

this act, laisefy^ make, forged connterfoit, or alter, or cause or 
procure to be falsely made, forged, counterfeited, or altered, 
willin^y act csr assist in the false making, forging, counter- 
ff^ttg, or altering, any deed, will, testament, bond, writing 
** obligatory, bill of exchange, promissory note for payment of 
mkmey, indorsement or asstgnmeat of any luH of exchange or 

promissory 


deeds, wills, 
bonds, bills, 
notes, indorse- 
ments or as- 
signments 
thereon, or 
acquittances, 









m 


" promMSory ^o^e fpr p^iy^nt gf mogey^, acc^ptapc^ of wy Ulft 
of oxchange^ or any acqqiMiaiice or receipt aither for moi^y or 
goodsi or any accountable receipt for any Aotej bill, or other 
security for payment of money, or any warrant or order for 
payment of money or delivery of goods, with intention to de- 
fraud any person or persons, body or bodies politic or corpo- 
rate whatsoever ; or shall offer, dispose of, or put away any 
false, forged, counterfeited, or altered deed, will, testament, 
bond, writing obligatory, bill of exchange, promissory note for 
** payment of money, indorsement or assignment of any bill of 
exchange or promissory note for payment of money, accept- 
ance of any bill of exchange, acquittance or receipt either for 
money or goods, accountable receipt for any note, bill, or other 
security for payment of money, warrant or order for payment 
** of money or delivery of goods, with intention to defraud any 
person or persons, body or bodies politic or corporate, know- 
mg the same to be false, forged, counterfeited, or altered ; 
** then every person or persons so offending, and being thereof 
“ lawfully convicted according to the due course of law, shall be 
deemed guilty of felony, and shall suffer death as a felon with- 
" out benefit of clergy.** 


Besides the general acts of the Q, and 7 Geo. 2. and 42 Geo. 3, 
already mentioned, respecting the forgery of bills of exchange 
and promissory notes, &c. further provision has been made with 
respect to securities of this nature in the case of bankers using 
certain printed forms of such securities, or paper of a particular 
description. The stat. 41 Geo. 3. c. 67. intitled “ An act for 
** the better prevention of the forgery of the notes and bills of 
** exchange of persons carrying on the business of bankers,** 
reciting that whereas it is expedient to prevent the crime of for- 
gery in all parts of the United Kingdom of Great Britain and 
Ireland, it is enacted, That if any person or persons in any Making any 
part of the United Kingdom of Great Britain and Ireland, 

‘‘ (after the 10th of July, 1801), shall make, or cause or procure namrof any 
** to be made, or knowingly aid or assist in the making or using firm or banking 
'' of any frame, mould, or part of any frame or mould, for the company viwbfe 
making of paper, with the name or firm appearing visible in of {he paper 
the substance of the paper, of any person or persons, body without autho- 
** corporate, or other hanking company or partnership, carrying subject to 
on the business of bankers, without an authority in writing for Krrt ofiSIce ' 
that purpose from such person or persons, body corporate, or and transporu- 
other banking company or partnership, or from some person second, 
or persons duly authorised to give such authority ; or shall 
manufacture, make, vend, expose to sale, publish* or dispose 
of, or cause or procure to be manufactured, made, vended, or 
' exposed to sale, published, or disposed of, any paper having* 
the name or firm, appearing visible in the substance of the 
paper, of any person or persons, body corpomte, oi other 
' banking company or partnership whatsoever, ewrying on the 
business of bankers ; or if any person or persona* without snph 
authority, shall by any art^ means, mystery,, or coatrivance, 
causa or procure, or sh^ knowingly aid or assist in causing, or 
procuring, ibe itame or firm of auy person or peiaons, body* 

" corporate. 
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** corporate, or other banking company or partnership, canrying 
** on the business of bankers, to appear visible in the substance 
** of the paper whereon the same shall be written or printed ; 
** every person or persons so offending in any of the cases afore- 
** said, and being convicted thereof, shall for the first offence be 
imprisoned for any time not exceeding two years, nor less than 
six months; and for the second offence be transported to any« 
Of his majesty^s colonies or plantations for seven years/^ 

Engraving or Sect. 2. enacts, " That if any person or persons, in any part 

etching plates of of Great Britain and Ireland, (after the 10th of July, 1801,) 

withmlt autho” engrave, cut, etch, scrape, or by any other means make, 

rity, the same Or shall causc or procure to be engraved, &c. or by any other 

punishment. ** means or device made, or shall knowingly aid or assist in the 
' " engraving, &c. or by any other means or device making, in or 

'' upon any plate whatsoever, any bill of exchange, promissory 
note, or other note for the payment of money, or part of any 
" bill of exchange, promissory note, or other note for the pay- 
nient of money, purporting to be the bill of exchange, pro- 
^ missory note, or other note for the payment of money, of any 
person or persons, body corporate, banking company or part- 
nership, carrying on the business of bankers, without an au- 
thority in writing for that purpose from such person or persons, 

“ body corporate, banking company, or partnership, or some 
person or persons duly authorised to give such authority ; or 
* shall use any such plate so engraved, cut, etched, s(fraped, or 
" by any other means or device made, or shall use any other 
device for the making or printing any such bill of exchange, 

' promissory note, or other note for the payment of money, 

' without such authority in writing as aforesaid ; or if any per- 
' son or persons shall, (after the said 10th of July, 1801,) with- 
' out such authority as aforesaid, kpowiugly have in his, her, or 
their custody any such plate or device, or shall, without such 
' authority as aforesaid, knowingly and wilfully publish, dispose 
of, or put away, any such bill of exchange, promissory note, or 
other note for the payment of money, or part of such bill of 
exchange, promissory nbte, or other note for the payment of 
money ; every person so offending in any of the cases afore- 
said, and being convicted thereof, shall for the first offence bo 
imprisoned for any time not exceeding two years nor less than 
six months, and for the secoi.d offence be transported to any 
of his majesty’s colonies or plantations for the term of seven 
years.” 

Sect. 3. enacts, That if any person or pei sons in Great Bri- 
tain and Ireland, (after the 10th July, 1801,) shall engrave, cut, 
or etch, or by any other means or contrivance trace with a hair 
stroke or other mode of delineation, on any plate whatso- 
ever any of the subscriptions subjoined to any bill of exchange, 
promissory note, or other liote for the payment of money, of 
any person or persons, body corporate, or other banking com- 
pany, or partnership carrying on the business of bankers, to 
be payable to bearer on demand ; or shall have in his, her, or 
their possession any plate with the hair strokes or other deli- 
^tteation of any subscription traced thereon; subjoined to any ' 

^ «bm 
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** bitt of exchange^ promissory note, or other note for the pay« 
** ment of money, purporting to be the bill of exchange and pro- 
missory note, or other note for the payment of money, of any 
^ person or persons, body corporate, or other banking company 
** or partnership, carrying on the business of bankers, and to be 
** payable to the bearer on demand, and shall not be able to 
** prove that such plate came into his, her, or their possession, 
wi^out his, her, or their knowledge or consent; every person 
BO offending in any of the cases aforesaid, and being convicted 
thereof, shall for the first offence be imprisoned for any time 
not exceeding three years, nor less than twelve months; and 
for the second offence be transported to any of his majesty’s 
colonies or plantations for the term of seven years.” 

It appears that the following private instruments and securi- 
ties are enumerated by the above statutes of 2 Geo. 2. c. 28. 
7 Geo. 2. c. 22. and 45 Geo. 3. c. 89. deed, will, testament, 
bond, writing obligatory, bill of exchange, promissory note for 
the payment of money, acquittance or receipt for money or 
goods, acceptance on a bill of exchange, altering the number or 
sum of any accountable receipt for any note, bill, or other secu- 
rity for payment of money, or any warrant or order for payment 
of money, or delivery of goods. 

We shall now note some determinations as will ascertain what 
sort of instruments come within the description in the above- 
mentioned statutes. 


Writing obligatory. 

In Dick’s case, who was indicted and convicted for uttering a 
forged writing obligatory, commonly called a Scotch bank note, 
in this form : — 

Bond accord Sterling 

Five Pounds Aberdeen, 1st May, 1767. 

No. 157. 


The banking company in Aberdeen is hereby obliged to pay to 
Js. Brand, or bearer, on demand, at their office here, five pounds 
sterling, by order of the directors. 

R. Sunderland, 


The iudges were divided in their opinions, whether it was 
within the meaning of st. Geo. 2. and whether it were felony ta 
alter in England a note made in Scotland, the statute having 
excluded Scotland, and the note being payable , there. The 
prisoner was pardoned. 


Receipt for Money, 

W. Testich was found guilty of having uttered a forged receipt 
for money, as follows : Received the contents above by me, 
Stephen Withers with intent to defraud, On the trial, the 
account containing the particulars for which the receipt was 
underwritten was given in etfidence. It was objected, and moved 
in arrest of judgment, that this evidence did not jprove the re- 
• VOL, I. X ceipt 
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cei^ as, laid in the iodielmont, that the biU of pat;ticular9 aiid 
receipt was one entire thing, and ought all to have been set out, 
for that, without the particulars, the words Received the coin«> 
tents above/^ did not show whether it was money or any other 
thing that was received. Judgment was respited; but in Mich. 
T. 1774, the judges were of opinion that the conviction was 
proper. The indictment stated it to be a receipt for money, and 
though, by the words Received the contents above,*' it did. not 
appear what was received, yet being averred he uttered or forged 
a receipt for money, the bill of particulars was proper evidence 
to prove that averment. (2 E. P. C. 926.) 

William Hunter was indicted for uttering a forged receipt for 
money, to wit, for the sum of 2o/. contained in a navy bill, which 
said fojrged receipt is as follows, that is to say, William Thorn-- 
ton, William Hunter.** The prisoner was a clerk in the navy 
ol^ce, and the navy bill came, in the course of business, into his 
hands in order to be forwarded for payment. He wrote the 
name Wm. Thornton, who was the person entitled to receive 
payment, and which, according to the course of office, was all the 
receipt necessary. Judgment was arrested, on the ground that 
it did not appear on the face of the indictment, nor did it appear 
by averment, that the instrument was a receipt. Buller, J. 
doubted, considering this to be as much a receipt as the writing 
a name was an indorsement on a bill of exchange. Qut to this 
it was answered, that the writing a name on the back of a bill 
was a complete indorsement without any thing more, whereas 
the name alone, as stated in the indictment, was no receipt ; 
though the name coupled together with the navy bill might 
prove a receipt, but then it ought to be so stated, and the judges 
referred to an indictment where it was so laid. (Crown Circuit 
Comp. p. 405. Hunter* s Case, 2 Eeach, C. C. L. 7 11 .) — Judg- 
ment was arrested. 

J ames Lyon was indicted for forging a scrip receipt for 2000/. 
S per cent, consols, which the iudictiiieut charged to be a receipt 
for monty. 

The form of the receipt was as follows : 

*£2000 3 per cent, annuities, 1793. 

By virtue of a resolution of the House of Commons, for raising 

4,500, 000 for the service of the year 1793. 

Received of the sum of 144 for tlie deposit 

of *£ 10. per cent, ou «£ 1 440 subscribed by him in pursuance of 
the above resolution ; and upon due payment of the remaining 
.£90 percent, of the said sum of «£l440, the said subscriber or 
his assigns, by indorsement hereon, will, on exchange for this 
BBCEiPT, become entitled to *£2000 joint stock of 3 per cent, 
annuities, which was consolidated at the bank of England by 
certain acts, &c., the interesi'to commence from 5th Jan. 1793, 
witness my hand this 4th day of Aprils 1793, 

E^. W. Johnson. X* Thojtnpaoi}, 

dl^tMay. 

Received <£ 144 for second P^X*»P9it, 

W. Sipart. T* , 



Ck. <k 


OF F^BGBltY. 




To tU* mdiotmeiit there was * demurrer^ and the objecttoii 
tdceo was» that there was o6 name from whom the mone^r was 
received, and that therefore it was not a receipt for money* 

After ailment the judges held that it Was not a receipt for 
^money within the meaning of the stat. Geo. 2. c. 25. it was 
the duty of the cashier appointed by the bank to fill up the 
blanks in the printed paper with the subscribers’ names, and 
until that blank was so filled up it did not become an acknow- 
ledgment of payment, or in other words a receipt for money; 
while in such a state it was no more a receipt than if the sum 
professed to be received were omitted. 

t It hath been determined, that the entry of the re<^ipt Harrison's case, 
of money or notes made by a cashier of the bank of England Casc8C.L.i66. 
in the bank book of a creditor, is an accountable receipt for iteceipt. 
the payment of money within the statute 7 Geo. 2. c. 22. and 
that altering the principal sum of any such entry, by prefixing a 
figure to increase its numeration, is forging a receipt within that 
statute. 

It has been decided that tendering false receipts merely as 
vouchers in the settlement of an account is within the statute 
2 Geo. 2. c. 25. (Thomas’s Case, 2 E, P. C. 934.) 

Warrant or Order for Payment of Money or Delivery of Goods* 

It seems now settled that if the warrant or order mentioned 
by the statute of 7 Geo. 2. c. 22. do not purport on the face of 
it, or be shown by proper averment, to be made by one having 
authority to command the payment of the money, or direct the 
delivery of the goods, and to be compulsory on the person 
having possession of the subject matter of it : but only purport 
to be a request to advance the money or supply the goods on the 
credit of the party applying, which the other may comply with 
or not, as he sees proper, is not a warrant or order withm the 
statute. (2 £. P. C. 936.) 

t It hath been decided, that an order drawn in the name Mary Mitcheirs 
of an werseer of the poor, by. a person who was or pretend- Foster’! 

ed to be entitled to parochial relief, on the tradesman who 
generally furnished the parish with goods, in the following form : 

** Mr. Jefferksy I desire you to let this woman have six yards of 
ordinary stuff, a pair of stockings, a shift, &c. and I will see it 
all paid for,”^ is not an order for the delivery of goods within 
the statute 7 Geo. 2. c. 22; for the words “ warrant or order,’^ 
as they stand in the statute, are synonimous and expressive of 
one and the same idea, and in common parlance import #at the 
person giving such warrant or order hath, or at least claimeth, an 
interest in the money or goods which are the subject matter of 
that Warrant or order; that he hath, or at least asstnneth, ar dis"- 
posing power over such money or goods, and taketh on him to 
transfer the property, or custody of them at least; to the |msoa 
in whoMie fiivonr sncli warrant or order is made; for dhonp At 
present case may come within the mischiefs intended to be pre- 
vented, yet in the conatruction of acts so penal as . this, the old 
ride of adheriag^ strictly to the letter must not be itftMi from. 

X 2 t Sect. 
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CaseofG. WiU So also, to forge^an order on a tradesman, m the naale 
}wdve**ud”s^** customers, in the following form : ** Please 

CMeTd!*L?i08. bearer. Captain George Williams, have twelve barrels 

** of tar, and in so doing you will oblige, yours, &c. W, is 
not an order for the delivery of goods within the meaning of the 
statute. 

Elor'scase, ‘h And upon the authority of the foregoing cases it has 
Cases C. L. been *held, that an order in the following form, “ Please to 
send ten pounds by the bearer, as I am so ill I cannot wait on 
you,” is not an order for the payment of money; for the sta- 
tute means such an order as, if genuine, the party giving it had 
a right to make, but this is a mere letter, rather requesting the 
loan of money than ordering the payment of it. 

The case ot So also, an order forged by a servant in the name of 

CMes ?'^*437 apprentice of a tradesman, in the following form, 

‘ Please to send by the bearer eight pounds of the silk unmark- 
ed,” and carried to a dyer who had silk belonging to the trader 
to die, is not an order for the delivery of goods ; for, in the first 
place, it is not directed to the person who had possession of the 
(a) See Jones's goods (a) ; and, in the next, the son and apprentice had no 
case. Cases interest, claim of interest in, or a disposing power over the goods, 

C. L. 51. jjQj, autiiority whatever to make such an order. 


John Jones’s 
case, Cases 
C. L. 51. 

Order for de- 
livery of goods. 


t But where a silversmith had sent two silver cups to 
Goldsmiths^-hall to be stamped, and his servant forged an order 
on the officer of the goldsmiths’ company, in the name of his 
master, for the re-delivery of them, it was held, that this would 
have been an order for the delivery of goods within the statute : 
but as the order was not directed to any person, he W'as par- 
doned on condition of transportation. 


I^kitcs case, + And where a person went to the shop of a trader, look- 
Cases C. L. 89. ed out goods, and paid for them by a draft on a banker, in 
Order, this form, Messrs. Fordijce and Co, Pay to Mr. W, U, or 

bearer, sixteen pounds ten shillings, R. F.” out of which he 
received six pounds ten shillings, it was decided, by the unani- 
mous opinion of the twelve judges, to be an order for the pay- 
ment of money within the statute 7 (Jeo, 2. c. 22, although 
neither the drawer .of it, nor any person of his name, ever kept 
cash at Fordyeds banking shop; for the nature of the order 
assumes, that there was cash there in the name of the drawer, 
which he hath taken upon him to transfer to the person in whose 
favour the order was made. 


Billmof exchange may be laid as warrants or orders for the 
payment of money, as in .Lockett’s case (supra), when the judges 
held that every bill of exchange was an order for the payment of 
money, though not vice versa* See also Willoughby’s Case, 
2 E. P. C. 945 . 


James M'lntosh was convicted of forging and uttering an 
order for the payment of money in the words and figures follow- 
ing ; . * 

Petersfield, 6th Aug. 1779- 

Sir, Please to pay on demand to Mr. Hugh Young, or order, * 

ali 
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ttU my proportion of prize money due to me for my services on 
board his majesty’s ship Leander> for which this shall be your 
authority. Witness my hand, • 

John 


To Alex. Davison, Esq. ^ 

‘^21; Milbank Street, Westminster. Johnson. 

Signed before us, , 

Walter Noble, Minister. 

John Williams, } churchwardens, 
i^rancis uibbens, j 


This was laid in the indictment both ways, as a bill of exchange 
and as an order for the payment of money. It was objected 
that this was not a bill of exchange, nor an order for payment of 
money, under the stat. 7 Geo. 2. c. 22. because no sum of 
money w'as mentioned ; and secondly, that the instrument was 
void, under the st. 32 Geo. 2. c. 34. s.2. as wanting the for- 
malities requisite to an order for payment of prizemoney. The 
judges held the conviction proper. 

Several cases have decided, that the forgery need not be in the 
name of an existing person; thus. 


t It has been decided, that a forged deed, purporting to be The base of 
n power of attorney from A. B. administratrix of her father Ann Lewjs, 

C. D. a mariner, late belonging to such a ship, empowering E*F. ^ 

to receive from the navy-office the wages due to the deceased, is 
within the letter and meaning of the statute 2 Geo. 2. c. 25. 
although it appear that C. D. died childless and unmarried, and 
of course that there could bo no such person in rerum natura as 
A. U. the daughter of C. D. 

t So also, where one Bolland, the holder of a note of hand, Bolland’a caie, 
had indorsed it in his own name, but finding that the bad- 
ness of his credit prevented him from getting it discounted, erased ^ 

all the letters except the initial of his name, and added the letters 
** anh,'* making the name Banks, whom he represented to be a 
wine-merchant living in Italhbone-ptace, but in fact no such 
person ever existed, it was decided to be a forgery within the 
statute 7 Geo. 2. c. 22. 


t So also, where a person found a real bill of exchange, and, TofCs case, 
in order to procure the cash for it, indorsed it in a fictitious 
name, it was held to be a forgery, although no such person as the * * 
name forged was known to exist, and although the fictitious sig- ^ 
nature was not necessary to his obtaining the money. ' 

t So also it is said, that if a bill of exchange payable to A. lord 
or order, get into the hands of another person of the same Kenyon, in 
name with the payee, and such person, knowing that he is not 5x!lUpys8!*^' 
the person in whose favour it was drawn, indorse it, he is guilty 
of a forgery. 

t But it hath been determined, that a person, who hath Rexv.Aickle8, 
been long known by a^ame which was not his own, and Cases C.L. 345* 
who afterwards, for the purposes of concealment, assumes his 
. own name, and in that name draws a bill of exchange, is not 

guilty 
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Sterling's case. 
Ceases C. L. 9d. 

Cogan's case. 
Cases C. L* 
356. 


Fitsgcrald’s 
case. Cases 
C. L. 20. 

Birch and Mar- 
tin’s case. 

Cases C. L. 74. 


Marj Dunn’s 
case. Cases 
C. L. 54. 


Cowell’s case. 
Cases C. L. 73. 
Cases C. hm 
193. Tu/ti$, 
lAvell’s case. 
Cases C.L. 213. 
Jones and 
Palmer’s ease. 
Cases C. L. 
295. 


guHty of forgery^ althoagh tbe bill was drawn with an intention 
to defraud; for, in order to constitute this offence, the deed or 
instrument forged must, by the forgery, be made a Jal 9 e inslm- 
ment. 

t It has also been decided, that a forged writing, pur- 
porting to be the last will and testament of a person who is 
ndt dead, is a forgeiy within tbe above statute; for although 
there can be no such instrument as a last will and testament, in 
contemplation of law, until after the decease of the testator, it is 
sufficient if the forged instrument appears upon the face of it to 
be good, whether the supposed testator be alive or dead. 

f So also it is said, that a forged will is within the statute, 
although the Christian name of the supposed testator is wrong 
mentioned in the body of the will. 

f It is decided, that, in an indictment for forging a will, 
** a certain paper writing, purporting to be the last will and 
testament of,” &c. is a sufficient description of the instru- 
ment forged. 

f It has been decided, that if a person apply to a prize 
agent with a probate, purporting to be a probate of the will 
of her husband, in which she is named executrix, and obtain 
money from him due to the supposed testator, a receipt given by 
her as tbe wife and executrix of such testator is a forgery, if it 
appear that she is a different person, and not entitled to eiffier of 
these characters ; for although, if a person give a note entirely as 
lus own, his subscribing it by a fictitious name will not make it a 
forgery, the credit in such case being given to the person sub- 
scribing it, yet if he give a receipt as the receipt of another, and 
by that means obtain credit, it is strictly and properly a false 
instrument. 

i* In an indictment for forgery, it is sufficient to aver a 
general intent to defraud, without setting out the particular 
manner by which the fraud was to be effected; for it is no answer 
to the charge of forgery, to saythal there was no special intent 
to defraud any particular person : and if a particular person be 
named, a description of him to a common intent is all that is 
reouired : as if it charge the intention to defraud ** Messrs, 
" T)rummond and Co. Charitig-cross:** or to defraud “ A. B, 
** C. JP. Sfc. the stewards of tbe feast of the sons (f the clergi/i,^* 

Bills (f Exchange of Foreign States and Corporations, 

By the 45 Geo. 3. c. ISQ- it is enacted, ** That if any person, 
from and after the passinz of this act, shall within any part of 
the United Kingdom or Great Britain and Ireland, fialsely 
make, forge, or counterfeit, % or cause or procure to be falsely 
made, forged, or counterfeited, or knowingly aid or assist in 
the Mse making, forging, or counterfo^ing, any biH of ex- 
change, or any promissory note, ^ order for the 

ps^ment of money, purporting te be tbe biH of exchanm, p*o- 
missory note, undemkkig^ or order for tbe payawnt ol money, 

of 







way foreign prince, state^ or conntiy whatsoever, or of any 
^ minister or officer entrusted by or employed in the service of 
** any foreign prince, state or country, or of any person or com- 
pauy of persons resident in any foreign state or country, or of 
any body corporate and politic, and body in the nature of a 
body corporate and politic, created or constituted by any fo- 
** reign prince or state, with intent to deceive or defraud his /Ua- 
his heirs and successors, or any such foreign prince, 
state, or country, or with intent to deceive or defraud any per- 
son or company of persons whomsoever, or any body corporate 
'' and politic, or body in the nature of a body corporate and 
politic whatsoever, whether the same be respectively resident, 
parrying on business, constituted, or being in any part of the 
United Kingdom, or in any foreign state or country, and whe* 
" ther such bill of exchange, promissory note, or order, be in the 
English language or in any foreign language or languages, or 
partly in one and partly in the other; or if any person, from 
and after the passing of this act, shall, within any part of the 
said United Kingdom, tender in payment or in exchange, or 
" otherwise utter or publish as true, any such false, forged, of 
counterfeited bill of exchange, promissory note, undertaking, 
or order, knowing the same to be false, forged, or counter- 
'' feited, with intent to deceive or defraud his majesty, his heirs 
and successors, or any foreign prince, state, or country, or any 
person or company of persons, or any body corporate and 
** politic, or body iii the nature of a body corporate and politic as 
aforesaid, then every person so offending shall be deemed and 
" taken to be guilty of felony, and being thereof lawfully con- 
“ victed shall be transported for any term of years not exceeding 
** fourteen years. 

No person, from and after the passing of this act, shall 
** within any part of the United Kingdom of Great Britain and 
Ireland engrave, cut, etch, scrape, or by any other means or 
device make, or knowingly aid or assist in the engraving, cut- 
ting, etching, scraping, or by any other means or device making, 
in or upon any plate whatsoever, any bill of exchange, or any 
promissory note or undertaking, or order for the payment of 
" money, purporting to be the bill of exchange, promissory note, 
undertaking, or order of any foreign prince, state, or country, 
or of any minister or officer entrusted by or employed in the 
** service of any foreign prince, state, or country, or of any per- 
" son or company of persons resident or being in any foreign 
state or country, or of any body corporate and politic, or body 
** in the nature of a body corporate and politic, or constituted by 
any foreign prince or state, or any part of such bill of ex- 
** change, promissory note, undertaking, or order, without an 
authority in writing for that purpose from such foreign prince, 
state, or country, minister or officer, person, company of per- 
** sons, or body corporate and politic, or body in the nature of a 
body corporate and p9litic, or from some person duly gutho- 
rized to give suchi authority ; or shall, within any part* of the 
said .United Kingdom, without such auffiority as aforesaid, by 

" means 
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means , of any such plate, .or by any other device or meaas, 
make, or print any such foreign bill of exchange, promissory 
note, undertaking, or order for the payment of money, or any 
part thereof, or knowingly, wilfully, and without lawful excuse, 
(tile proof whereof to lie upon the party accused,) have in his 
or her custody any such plate or device, or any impression 
t^ken from the same ; and if any person shall offend in any of 
the cases aforesaid, he shall be deemed and taken to be guilty 
of a misdemeanor and breach of the peace, and being thereof 
convicted according to law, shall be liable for the first offence 
to be imprisoned for any time not exceeding six months, or to 
be fined, or to be publicly or privately whipped, or to suffer 
one or more of the said punishments; and for the second 
offence to be transported to any of his majesty’s colonies or 
plantations for the term of fourteen years ; provided always, 
that nothing in this act contained shall extend, or be construed 
to extend, in any manner whatsoever, to repeal or alter any 
law or statute now in force for the prevention and punishment 
" of the crime of forgery in any respect whatsoever, within any 
part of the said United Kingdom.” 

Upon this latter statute Manasseh Goldenstein was tried for 
forging a Prussian treasury note for one dollar. The indictment 
charged the instrument various ways, as a note, a bill, Scc. but it 
did not set out the note itself in the original language with a 
translation, but it was averred to be a note, &c. Upon a case 
reserved, the judges held the indictment insufficient, on the 
ground that the original note should have been set out, in order 
that a court of error might sec it was an instrument within the 
meaning of the statute. (3 Brod. and Bingham, 201.) 


CHAP. XXIL 

OF FALSELY PERSONATING ANOTHER. 

S' 

The offence of falsely personating another is intimately blended 
with the crime of forgery, and, as we have seen in the preceding 
chapter, is embodied in the same enacting clause in most cases, 
which makes the forging of instruments penal with respect to 
the public funds: when the proprietor is defrauded, it must 
necessarily be done by some one either producing a forged power 
of attorney, or falsely representing his person. 

With respect to the personating others in courts of justice, 
and acknowledging bail, &c. in the names of persons not privy or 
consenting thereto, which is a felony by statute. 21 Jac. 1. c. 26. 
8. 2., that is an offence against the Public Justice of the kingdom, 
and will be found treated of hereafter in that chapter. 

Personating a Proprietor of Stock in the Public Funds. 

t Sect. 1. By 8 Geo. L c. 22, it is recited, That divers 

frauds 
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frinids and abiises Imve been or may be committed by persong 

falsely and deceitfully personating the true and real proprietors 

of the shares, annuities^ and dividends of and in’the capital stock 

and funds of such body politic or corporate as are established by 

act or acts of^riiament in that behalf, or some of them:” and 

ENACTED, “ That if any person or persons whatsoever shall Fenonai^g 

“ falsely and deceitfully personate any true and real proprietors 

** of the said shares in stock, annuities and dividends, or any of thereby trass. 

** them, or any part thereof, and thereby transferring or endta* or re- 
vouring to transfer the stock, or receiving or endeavouring to 
receive the money of such true and lawful proprietor, as if such 
** offender were the true and lawful owner thereof ; then, and in without benefit 
** every or any such case, all and every such person and persons o^orgy. 

** (being thereof lawfully convicted in due form of law) shall be 
** adjudged guilty of felony, and shall suffer as in cases of felony 
“ without benefit of clergy.” 

t Sect, 2. By 9 Geo. 1. c. 12. s. 4. " If any person or per- 
sons whatsoever shall falsely and deceitfully personate any true 
and real proprietor or proprietors of any the said order or 
orders, (certain exchequer orders mentioned Jn the act,) and 
thereby assigning or endeavouring to assign any of the said 
“ order or orders, or receiving or endeavouring to receive 
the money of such true and lawful proprietors, as if such 
** offender were the true and lawful owner thereof ; then, and in 
** every or any such case, all and every such person and persons 
“ (being thereof lawfully convicted in due form of law) shall be 
** adjudged guilty of felony, and shall suffer as in cases of felony 
** without benefit of clergy,” 

t Sect. 3 . By 31 Geo. 2. c. 22. s. 77. it is becited, That Extended to ell 
doubts may arise whether the statute 8 Geo. 1. c. 22. extend to frauds tlicreafter 
statutes made after the passing of the said act:” and enacted, established by 
That if any person or persons whatsoever shall falsely and 
deceitfully personate any true and real proprietor of the said 
** shares in stock, annuities, and dividends, or any of them, or 
" any part thereof, of or in any such capital stock or funds of 
any body or bodies politic or coporate, established, or which 
** shall be established by any act or acts of parliament, and thereby 
transferring or endeavouring to transfer the stock, or receiving, 
endeavouring to receive, the money, of such true and lawful 
** proprietor, as if such offender were the true and lawful owner 
“ thereof ; then, and in every or any such case, all and every such 
** person and persons, being thereof lawfully convicted in due 
** form of law, shall be deemed guilty of felony, and suffer death 
as a felon, without benefit of clergy.” 

+ Sect. 4. By 33 Geo. 3. C. 30. it is recited, That the Persons making, 
laws now in being have been found insufficient to prevent for* or assisting in 
geries and frauds in the transferring stocks, annuities, and other 
public funds, transferrable at the bank of England: And whereas, any other namca 
for the better preventing such forgeries and firauds in future, it ***7721”' 
is necessary that further provision should be made, as well to 
prevent frauds practised by persons taking upon themselves to 
make transfers, in the books of the governor and CQmpany of the 

bank 
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bMk of England, of stodc: or annuities, or other funds, tranrfer^^ 
mhle as aforesaid, rvhereof such persons are not the true outers 
and proprietors, as to prevent forgeries of such transfers in the 
names of the true owners or proprietors ; and whereas it is also 
necessary, the better to prevent such forgeries and frauds, that 
the public accounts between the governor and company of the 
bank of England and the several owners and proprietors of stock, 
annuities, and other funds, transferrable at the bank of England, 
should be secured from falsification by means of false entries 
therein, or of the alteration of any of the words or figures thereof, 
or by any other ways or means whatsoever:” it is therefore 
ENACTED, " That if any person or persons shall wilfully make, 
** or assist in making, any transfer of any interest, part, or share 
of or in any stock or stocks, annuity or annuities, or other funds, 
** transferrable at the bank of England, in any of the books of 
the said governor and company of the bank of England, in 
which transfers of stock, annuities, or other funds as aforesaid, 
** are made, in the name or names of any person or persons not 
being the owner or owners, or proprietor or proprietors, of 
** such stock, annuities, or other funds, transferrable as aforesaid, 
with intent to defraud the said governor and company of the 
bank of England, or any other body politic or corporate, or 
any person or persons whatsoever, such person or persons so 
'' making, or assisting in making, such transfer as aforesaid, shall 
be deemed guilty of felony, and shall suffer death as a felon or 
** felons, without benefit of clergy.” (I) 

cwc, f 5. It hath been determined on the above statutes, that 
Jan. Sms? 1787. obtaining and indorsing a dividend warrant at the bank of 
Cases c. L. * England in the name of a stockholder, is personating a pro- 
ad edit. 341. prietor, and thereby endeavouring to receive the dividend,” 
although no attempt whatever is made to receive the money at 
the pay-office. 

Personating Seamen and Greenwich Pensioners, 

Penalty of per- f ‘Sccf. K By 3t Geo. 2. C. 10. S. 24. IT IS RECITED, " That 
sonating sea- divers wicked practices have been carried on, by personating 
and falsely assuming tlie names and characters of officers, sea- 
men and others, entitled, or supposed to be entitled, to wages, 
pay, or other allowances of money, or prize money, for serving 
on board of ships or vessels of the royal navy, and by forging and 
counterfeiting letters of attorney, bills, tickets, assignments, last 
wills, and other authorities and powers, from such officers and 
seamen, and by falsely taking out probate of wills and letters of 
administration to such officers and seamen;” and enacted, 

" That whosoever willingly and knowingly shall personate, or 
falsely assume the name or character of, or procure any other 
to personate, or felsely to assume the name or character of any 
** officer, seaman or other person, entitled or supposed* to be 
** enfitled to any wages, pay, or other aWowances* of money, or 
prfaie^-money, for service done on boai^ of any ship or vessel 
** of his majesty, bis heirs or successors; or the executor or ad- 
ministrator, 

(1) Sw 35 Geo. 3. c.55, s. 7. c,46. 9.7. cootuniog in substance the same cnactoienCtf. 
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akiistrator^ wife, rektion, or m^lor of aay such officer or 
teaman, or other person, in onier to receive any wages, pay, 
or other allowances of money, or prize money, due, or sup- 
posed to be due or payable, for or on account of the services 
of any such officer or seaman, or other person as aforesaid ; or 
shall forge, or counterfeit, or procure to be foived or conn- or of ft 


snail rorge, or counterfeit, or procure to be foived or conn- orof fomng 
terfeited, any letter of attorney, bill, ticket, certificate, aa^n« ™ 
ment, last will, or any other power or authority whatsoever, in ma^'inga false 
order to receive any such wages, pay, or other allowances of oath to ^ttin 
money, or prize money, due, or supposed to be due, to any of^b 
such officer or seaman, or other person as aforesaid; or shall persons, is 
willingly and knowingly take a false oath, or procure any other 
person to take a false oath, to obtain the probate of any will 
or wills, or to obtain letters of administration, in order to 
receive the payment of any wages, pay, or other allowances of 
money, or prize money, due, or that w^ere supposed to be due, 
to any such officer, seaman, or other person as aforesaid, who 
has really served, *or was supposed to have served on board of 
any ship or vessel of his majesty, his heirs or successors; every 
such person so offending, being lawfully convicted of any such 
offence or offences, shall be deemed guilty of felony, and shall 
suffer death as a felon, without benefit of clergy.^ 

+ Sect. 2. By 9 Geo. 3. c. 30. s. 5. For the more speedy Treasurer, and 
and effectual bringing Injustice persons who shall falsely assume oti>er officers of 
the names or characters of officers or seamen, or other persons ; 
or shall forge or counterfeit, or caused to be forged or counter* asjosiiceahi 
feited, any letter of attorney, bill, ticket, certificate, assignment, 
last will, or other authority, to receive any wages, pay, or other 
allowance, due to any officer, seaman, or other officer, in, or 
who has been, or sh&ll be in, his majesty’s service, or shall utter 
or publish the same as true ; or who shall be guilty of stealing 
or embezzling his majesty’s naval stores it is enacted, ‘•That 
“ it shall and may be lawful to and for the treasurer, comptroller, 

" surveyor, clerk of the acts, or any commissioner of the navy 
** for the time being, and they are hereby respectively authorized 
“ and empowered, from tim^ to time, in all places whatsoever, 
to do, perform, exercise, and execute the office and duty of a 
“justice or justices of the peace, to all intents and purposes 
whatsoever, in causing any person or persons wbo shall be 
“ charged with forging or counterfeiting, or procuring to be 
“ forged or counterfeit^, any letter of attorney, bill, ticket, cer- 
“ tificate, assignment, last will, or other power or authority ; or 
“ with uttering or publishing die same as true, in order to 
“ receive any wages, pay, or other allowance, doe to anv officer, 

“ seaman, or other person, who is, or has been, or shall hereafter 
be, in the service of his mmesty, his heirs or successors ; or 
“ with taking, or proeuring raise oadis to be taken^ for any of 
the purposes aforesaid; or to obtain a probate of any will^ or 
“ letters of administration, in order to receive such wage^ pay, 

“ or other aUowenee; or with steahng or embezzfing of aavaF 
“ stores, the property of his majesty, his heirs or successors; to 
“ be apprehended, committed, and presccitted, for Ibe same ; 

and 
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and all constables, headboroughs, keepers of gaols and prisons, 
and all other officers whatsoever, shall, and they are hereby re- 
spectively required, from time to time, diligently to execute, 
perform, and obey, all such warrant and warrants as shall be 
made, directed, issued, or given to them, or any of them, by any 
one or more of the persons aforesaid, touching any of the matters 
and things herein-before contained.” 

t Sect. 3. By 3 Geo. 3. c. l6. s. 6. it is recited, “ That 
divers wicked practices may be carried on by persons knowingly 
and willingly personating and falsely assuming the name and cha- 
racter of any out-pensioner of the said hospital, in order to re- 
ceive the money due to any such out-pensioner, on account of his 
out-pension;” and enacted, "That whosoever willingly and 
" knowingly shall personate or falsely assume the name or 
" character of, or procure any other to personate or falsely to as- 
" sume the name and character of any person intitled, or sup- 
" posed to be intitled, as an oqt-pensioner, to any out-pension or 
" allowance of money from the commissioners or governors of 
" the said hospital, in order to receive the money due, or sup- 
" posed to be due, on such out-pension ; every such person so 
" offending, and being lawfully convicted of aiiy such offence or 
" offences, shall be deemed guilty of felony, and suffer death as a 
" felon, without benefit of clergy.” (Clergy restored by 4 Geo. 
4. c. 46. 

Penalty of per- + By 31 Geo. 2. C. 10. S. 24. IT IS RECITED, " That 

aonatingsea- divers wicked practices have been carried on, by personating and 
to”* tter^ of falsely assuming the names and characters of officers, seamen and 

atforaey"&c. or Others, entitled, or supposed to be entitled to wages, pay or other 
making a false allowances of money, or prize money, for serving on board of ships 
oath to obtain qj. vessels of the royal navy, and by forging and counterfeiting let- 
SiU, Lc. of such of attorney, bills, tickets, assignments, last wills and other au- 

persons, is thorities and powers from such officers and seamen, and by falsely 
death. taking out probate of wills and letters of administration to such of- 

ficers and seamen,” and therefore it is enacted, "That whosoever 
" willingly and knowingly shall personate, or falsely assume the 
name or character of, or procure any other to personate, or 
" falsely to assume the name or character of any officer, seaman or 
" other person, entitled^ or supposed to be entitled y to any wages, pay, 

" or other allowances of money, or prize money, for service done on 
" board of any ship or vessel of his majesty, his heirs, or successors ; 

" or the executor or administrator, wife, relation or creditor of 
** any such officer or seaman, or other person, in order to receive 
" any wages, pay, or other allowances of money, or prize money, 

" due, or supposed to be due or payable, for or on account of the 
" services of any such officer or seaman, or other person as afore- 
" said ; or shall forge or counterfeit, or procure to be forged or 
" counterfeited, any letter of attorney, bill, ticket, certificate, as- 
" signment, last will, or any other power or authority whatsoever, 

V in order to receive any such wages, pay, or other allowances of 
money, or prize money due, or supposed to be due, to any such 
** officei^ or seaman, or other person as aforesaid ; or shall wil- 
" lingly and knowingly take a false oath, or procure any other 

person 


Penalty of per- 
sonating. See, 
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person to take a false oatb^ to obtain the probate of any will or 
wills, or to obtain letters of administration, in order to receive 
the payment of any wages, pay, or other allq^wances of money, 
** or prize money due^ or that were supposed to be due, to any 
such officer, seaman, or other person, as aforesaid, who has 
really served, or was supposed to have served on board of any 
** ship or vessel of his majesty, his heirs or successors ; every 
such person so offending, being lawfully convicted of any*such 
offence or offences, shall be deemed guilty of felony, and shall 
'' suffer death as a felon, without beneiit of clergy/' 

By 55 Geo. 3. c. 6. s. 32. ** If any person or persons shall 
willingly or knowingly personate or falsely assume, or cause or 
** procure any other person to personate, or falsely assume the 
name or character of any commission, warrant, or petty officer, 
or seaman, or any commissioned or non-commissioned officer 
of marines, or marine, or any other person entitled or supposed 
to be entitled to any wages, pay, prize money, bounty money, 
** or other allowances of money, for or in respect of services per- 
formed or supposed to have been performed on board of any 
ship or vessel of his majesty, his heirs or successors ; or the wife, 
widow, executor or administrator, relation, or creditor of any 
such officer or seaman, or other person as aforesaid, in order 
“ to receive any wages, pay, prize money, bounty money, or other 
“ allowances of money due or supposed to be due, for or in re- 
** spect of the services of any such officer, seaman, marine, or 
other person as aforesaid, performed or supposed to have been 
performed on board of any ship or vessel of his majesty, bis 
heirs or successors, shall be guilty of felony without benefit 
of clergy.” 

By reference to the above acts it will be seen, that the per- 
sonating must be of some person who is entitled, or supposed to 
be entitled, to pay or prize money. Therefore it has been held 
necessary to shew that there was some person in existence, who, 
priina facie, might be entitled to receive such pay or prize money ; 
this was decided in the case of one Brown, who was tried at the 
Winchester spring assizes 1800, who, under the assumed name of 
William Wheeler, obtained a sum of money, stating that he was 
entitled to it as prize money, by having served on board the 
Terpsichore frigate, and produced a certificate apparently regular 
in its form to corroborate his statement. There was no evidence 
given that any such person as William Wheeler was entitled to 
prize money, or prima facie entitled to it as a seaman on board 
the Terpsichore, and on this ground the court held the convic- 
tion wrong. This decision was afterwards confirmed in a sub- 
sequent case of one Charles M^Annelly. — (S E. P. C. 1009.) 

Falsely personating another, though for the purposes of fraud, 
is no more than a misdemeanor at common ]avi% but when done 
in combination, the parties may be indicted for a conspiracy. 
(2 E. P. C. 1010.— 1 L. C. C. 44.-2 E. P. C. P. 856. 

See further 57 Geo. 3. c. 127. for anting certain allow- 
ances out of the Droits d’ Admiralty to Greenwich Hospital, by 
which it is made felony without benefit of clergy, to personate 
those entitled to the allowances given by that act. 

CHAP. 
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CHAP. XXIII. 

OF CHEATS. 

Cheats punishable by public prosecution, are of two kinds : 
I. By the common law. 

2., By statute. 

Sect* 1 . And first it seemeth, that those which are punishable 
at common law^ may, in general, be described to be deceitful 
practices, in defrauding or endeavouring to defraud another of his 
known right by means of some artful device, contrary to the plain 
rules of common honesty (1); as by playing with false dice (o) ; 
or by (fi) causing an illiterate person to execute a deed to his 
9Aniuc ^y reading it over to him in words different from those 

fra. (fc) 1 Sid. in which it was written ; or by (c) persuading a w'oman to exe- 
312. (0 1 Sid. cute writings to another, as her trustee, upon an intended marriage, 
iS.V«fi!roy!99. ^hich in truth contained no such thing, but only a warrant of 
MooV 630 . c! attorney to confess a judgment, &c. ; or by (d) suppressing a 

levying a fine in anothei^s name, or (J ) suing out 
2 Jone^e^^^ execution upon a judgment for him, or acknowledging an . 
(/} Noy, 99. action in his name, without his privity, and against his will ; in 

(^)Sce the books which cases, by some good (g) opinions, the record may be 
above cited; but r 

2R.Abr.863. vacated. 

C. and 12 Co. 223, are contrary. 

(A) 6 Mod. 105. Sect. 2. It (A) seemeth to be the better opinion, that the de- 
ceitful receiving of money from one man to another’s use, upon 
a false pretence of having a message and order to that purpose, 
is not punishable by a criminal prosecution, because it is accom- 
panied with no manner of artful contrivance, but wholly depends 
on a hare naked lie; and it is said to be needless to provide severe 
laws for such mischiefs, against which common prudence and 
caution may be a sufficient security. 

t Therefore 

(]) It may be doubted, says Mr. Fast, nvhetlier 
this definition of Hawkins be sufikienUy accurate 
or distinct to be taken as a definition of the otFence 
at common law, and that learned writer founds his 
doubts upon a review of the several cases of indict* 
ments for cheats atcomrsoii law, which be observes, 
in order to be supported, it is aecestuy that the 
cheat must be sbewn to be effected by some 
false pMie teken : as fatso weigtits or measures, 
or the like. Procuring goods or money, or cheat- 
ing by a mere naked nc, is not ais indictable of- 
fence ; as where one iiCwis was indicted at com- 
mon law for a cheat, in depositing as a security for 
money advanced, a quanthy of gum, atfirming it 
to be gum seneca, and afterwards selling, ft to the 
prosecutor for such, affirming it to be scrand that it 
was worth 7/. whereas it wae not thad article, and 
worth but 31. .Tiidgmentwas'arrested, being no more 
than a false affirmation, for which the party was not 
indictable unless he came whb false tokens, (R. v. 

Lewis, East, 28 Geo. 2.) : or where one obtained 
money of another, by pretending to come by the 
command of a third penoo, to demand a dent or 
the like in his nanwv s ta ow i af wo woucitev or tokon 
for his authority ; it woiiholdcn not iodioteble, fer 
it was the party’s own fault to trust him. (Jones’s 
case, 3alk. 379 ; sec aiio the case of R. r. Gibbs, 

1E.R.185. 2Str.8fi».j| ' 


Salkeld, 379. 

3 Modern, 18. 
L. Ray. 1013. 
Sess. Cas. 201. 


If the defendent make use of an apparent loken, 
which in reality upon the face of it has no more 
credit than his own assertion, it will not differ the 
case. 'Hius one Lara bought lottery tickets and 
pretended to pay for them by giving a draft upon 
his banker ; it turned out that tie had no money at 
the bonkers^ upon whom he had drawn the cheque, 
nor had any authority to draw it. It was held 
that tills was no false token, for the bankers* cheque 
dniwn by the defendant himself was no more than 
his own assertion that the money would bo paid. 
(R. V, Lara, 6 T. R. 565.) So where one Wildus, 
a brewer, sent casks to a customer, marked as con- 
taining so much ale, and writing a letter that they 
contained so much, whom in fact tbey contamed 
less. Indictment for this ofience was quashed, as 
being no false token, but only the defendant’s own 
assertion ; (cUed by Lerd Mansfield, in 2 Burr. 
1128.^ Many instances found in the books of in- 
dictment for cheats at Common law, upon private 
tokens, will upon exuniinadoB be found to be 
found^ either in conspkaejF or forgery at common 
law i (See East P. C. ride Qieats.) But the exami- 
nation i» new of nogseat importaiiDS, shce tlie 
tension of the law by tlm subsequent st. of 80 Geo» 
2. c. 24. enlarged byi 52 Geo. 3. c. 64, 







Qh. 0f 9t» 

t Therefore it hath been 4^l4ed» than m indietiiient will not vide Wheat- 
lie at commoQ law against a j^erson for sellii^ beer short of the Bor. 

due and just measure^ as siateea gallons instead of eighteen Black, era. 
gallons, for this is only an inconvenience and injury to a private 
person, arising from that private person’s own negligence and 
carelessness in not measuring the liquor upon receiving it|, to see 
whether it held out the just measure or not ; but if a tradesman 
uses false weights and measures in the general course c^his 
dealing, or sell by them to any particular customer, it is an 
indictable offence, for this is a deception that common care and 
prudence is not sufficient to guard against. And upon this dis- 
tinction it has been decided, that a pawnbroker who procures a Rex Bower, 
gold watch chain of gold no way agreeing with the standard, hut 
being according to the rate of twelve carats and two grains in 
the pound troy weight worse than the standard, and knowingly 
exposes and sells the same as and for a thing wholly made of 
gold, and agreeing with the said standard, is not indictable ; for 
being neither a sale either by false weights or false measures, it is 
not a public offence, but a mere private imposition, gainst 
which a man’s own common prudence ought to be a sufficient 
guard. 

Serf. 3. Some of the abovemcntioned offences are punishable Sec the autho- 
not only with fine and imprisonment, but also with farther infa- ”ct*i***^d*the 
inous punishment (as cheating with false dice, especially if the acts recited 
offender be a common gamester); others are punishable with infra, sect. 8 
fine and imprisonment only, by the discretion of the judges, 
wdiich is regulated by the circumstances of each particular case ; 
and some of them are made felonies by 21 Jac. c. 26. as 
appeareth from the chapter of ** Offences against Public Justice.” 

+ 11. Offences of this kind by statute are those which are 
effected by means of a Jake privy token, or by means of a fabe 
pretence. 

+ As to the first particular, viz. cheating another by means 
of a false privy token. 

Sect. 4. This depends on the 33 Hen. 8. c* K which recites, i Hale, 506 . 
that many light and evil-disposed persons, not minding to get 
their living by truth, but compassing and devising daily they B. S98. 

may unlawfully obtain and get into their hands and possession S3i. 
goods, chattels, and jewels of other persons, for the maintenance | jiJ^iern los 
of their unthriffy living, and also knowing that if they came to m. soi.sii.* 
any of the same goods, chattels, and jewels by stealth, that then 9 St.Tr.67. 
they, being thereof lawfully convicted according to the laws of 
this realm, shall die therefore, have now of late falsely and de- 
ceitfully contrived, devised, and imagined privy td^ns and coun* 
terfeit letters in other men’s names, unto divers persons their 
special friends and acquaintances, for the obtaining of money, 
goods, chattels, and jewels of the same persons, their friends 
and acquaintances, by colour whereof the said light and evil- 
disposed persons have deceitffill^ and uolawfblly obtained arid 
gotten great substance of moo^, good^ chattdsy and jewels into 
tbeir hanife and possession, eontwaty to right and conscience: 
for the refionfeiatieA wheeeof it u bnactsb, That if any per- 
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** SOD or persons shall falsely and deceitfully obtain^ or get into 
** his or their hands or possession, any money, goods, chattels, 
•* jewels, or other things of any other person or persons, by co-' 
** lour and means of any privy false token, or counterfeit letter 
** made in another man’s name, to a special friend or acquaint* 
** ance, for the obtaining of money, &c. from such person, and 
shall be thereof convicted, by witness taken before the lord 
chancellor, or before the justices of assize, or before the jus-- 
tices of peace of any county^ city, borough, town, or franchise 
** in their general sessions, or by action in any of the king’s 
courts of record, every such offender shall suffer such pimish- 
** ment by imprisonment, setting upon the pillory, or other- 
wise by any corporal pains, except pains of death, as shall be 
** appointed by those before whom he shall be so convict.” 

+ Sect. 5. And by 33 Hen. 8. c. I . s. 2. it is further enacted. 
That as well the justices of assize for the time being, as also 
** two justices of peace in every county, whereof the one to be 
of the quorum^ may call and convene by process, or otherwise, 
to the said assizes, or general sessions, any person being siis- 
pected of any of the offences aforesaid, and commit or bail 
** him till the next assizes or general sessions, there to be exa* 
** mined and further ordered by their discretions.” 

f By 33 Hen. 8. c. 1, s. 3. it is also further enacted, ** That 
justices of the peace in every city, borough, town, and fran- 
** chise within this realm, shall have the like jurisdiction, power, 
and authority at their general sessions, and otherwise, to do and 
execute all and every thing in all points, as other justices of 
the assizes in their circuits, or Justices of the peace in the 
counties by virtue of this act, saving to the j)cirty grieved by 
such deceit, such remedy, by way of action or otherwise, of 
** and for the same money, goods, chattels, jewels, or other thing 
** so obtained, as he might have had if this act had never been 
made.” 

Sect. 6. Sir Edward Coke is of opinion, that the offender 
cannot be lined in a prosecution upon this statute, because it is 
expressly ordained, that some corporal punishment shall be in- 
flicted, and no other is mentioned ; however, there is a prece> 
dent in Croke^s Rejports, by which it appears, that one convicted 
on such a prosecution hath been adjudged not only to stand on 
the pillory, but also to pay a fine of five hundred pounds, and to 
be bound with good sureties to his good behaviour* 

t Sect. 7. In order to bring an offender within the statute 
33 Hen. 8. c. there must be sl false token used i and therefore 
where one man went to the house of another, and pretended that 
such a person had sent him to receive twenty pounds, and 
received it, whereas such person did not send him, it was held no 
offence within the statute. 

The common law punishing only those cheats which were 
effected by means of false public tokens, or by conspiracy or by 
forgery, or which affected the public interest, the statute of 
Heniy the 8th went . further, and punished those cheats winch i 

were 
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were effected by means of a false privy token or counterfeit 
letter made in another man’s name to a special friend or ac- 
quaintance but this extension of the law being found inade- 
quate to repress the practices of the fraudulent^ the stat of 30 
Geo. 2. c. 24. was enacted, by which it was made jpenal to 
obtain money, ^oods, wares, or merchandizes by ^*jake ]pre- 
tences.^* But this latter statute did not include choses in action, 
and therefore by 52 Geo. 3. c. 64. s. 1. it was enacted, that 
** all persons who knowingly and designedly, by false pretence 
or pretences, shall obtain from any person or persons, or from 
any body politic or corporate, any money, goods, wares, or 
merchandizes, or any bond, bill of exchange, bank note, pro- 
missory note, or other security for the payment of money, or 
** any warrant or order for the payment of money, or delivery or 
transfer of goods or other valuable thing, with intent to cheat 
or defraud any person, &c. shall be deemed offenders against 
law and the public peace, and shall be liable to be prosecuted 
and punished in like manner as if they had knowingly and de- 
signedly, by false pretence or pretences, obtained any money, 
goods, wares, or merchandizes, from any person or persons, 
with intent to cheat or defraud any person , or persons of the 
** same.” The punishment in the former statute of 30 Geo. 2. 
c. 24. of which this is an extension, is ** to be put in the pillory 
(now abolished), or publicly whipped, or lined and imprisoned, 
or transported not exceeding the space of seven years, as the 
court shall in discretion think fit.” 

And by s. 2. of the same statute any justice, before whom any 
person is brought charged on oath with such offence, may com- 
mit or bail the party to answer the complaint at the next general 
or quarter sessions of the peace, or next sessions of oyer and 
terminer, and shall bind over the prosecutors by recognizance in 
a reasonable sum to prosecute, or in a sum not less than double 
the amount of the money or goods fraudulently obtained if they 
shall exceed 20/, in value. By s. 20. the certiorari is taken away. 

The term ** false pretences'^ is certainly a term of very ex- 
tensive meaning, even a naked lie may be a false pretence; 
but whether it is to be so construed has never yet, 1 believe, 
received judicial determination, although the following case 
comes very near it. The defendant (Villeneve) applied to Sir 
J. Broughton, telling him he was instructed by the Due de 
Lauzun to take some horses from Ireland to London, and that 
lie had been detained so long by contrary winds that he had ex- 
pended all his money ; Sir J. Broughton was thereupon induced 
to lend him some money; but it turning out that the whole story 
was a fiction, the defendant was tried and convicted on the stat. 
30 Geo. 2. (cited by Butler in R. v. Young, 3 T. R. 98.) This 
was a mere false statement of the defendant, although a cir- 
cumstantial one, to give it the appearance of probability. 

Mr. J. Buller, in the case of the K. v. Young and others, says 
that the offence within the statute is the obtaining by false 
pretences with intention to defraud,” that if the intent were 
made out, and the false pretence used to effect it, the case was 
brought within tbs Btatute. 

VOL. I. V With 
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With respect to false pretences, Lord Kenyon^ in the same 
case, says, the statute extends to every case where a party has 
obtained money, &c. by falsely representing himself to be in a 
situation in which he was not, or any occurrence that had not 
happened, to which persons of ordinary caution might give credit. 

In the case of one Airey (2 E. R. 30.) the indictment charged 
that one Barrow at K. £cc. delivered to the defendant, a common 
carrier, certain goods to be carried by him from K. to one Lcacii 
at L. and there to be delivered to him ; that the defendant re- 
ceived the goods under pretence of delivering them to him, and 
undertook so to do, but intending to cheat Barrow of his money, 
he afterwards unlawfully, &c. pretended to Barrow that he had 
carried the goods from K. to L. for the purpose of delivering 
them to Leach, and had delivered them to Leach at L., and that 
Leach had given him, the defendant, a receipt expressing such 
delivery of the goods to him, but that he had lost or mislaid the 
same, or had left it at home ; and that the defendant therefore 
demaiided of Barrow l6s. for the carriage of the said goods, by 
means of which false pretences he obtained the money, &c. On 
a writ of error after conviction judgment was affirmed. 

So it is said all frauds affecting the crown and public at large 
arc indictable us cheats at common law, as in the following case. 
One Treeve was a contractor with government to supply bread 
to the French prisoners of war confined in Eastwood hospital. 
He was indicted for that he ** knowingly, wilfully, deceitfully, ami 
** maliciously did provide, furnish, and deliver 500 lbs. weight of 
bread to be eaten as food by the said prisoners of war, such 
bread being then cured, made and baked in an unwholesome 
'' and insufficient manner, and then and there being made of and 
containing dirt, filth, and other pernicious and unwholesome 
** materials and ingredients, and not fit to be eaten by man ; and 
the said defendant then and there well knowing the said bread 
** to be made and baked in an unwholesome and insufficient 
manner, and to be made of and to contain dirt, filth, and other 
pernicious and unwholesome materials and ingredients not fit 
to be eaten as aforesaid ; whereby the said prisoners of war 
did then and there eat of the said bread, and thereby then and 
** there became distempered in their bodies and injured and 
endangered in their healths, to the great damage of the said 
French prisoners, &c," 

After conviction it was objected, in arrest of judgment, that 
ihe offence as laid was not indictable ; as it did not appear it 
was done in breach of any contract with government or of any 
moral or civil duty. But the judges all held the conviction right, 
and indeed it was clearly an offence against the public health, 
for the selling of unwholesome provisions not fit for man to eat 
is undoubtedly an indict j6le offence. (£. P. C. Vol. 2. p. 821. 
4 Bl. Com. l62.) 

So in the case of an apprentice having enlisted into a regiment 
of foot, without the knowledge of his master, who reclaimed 
hjtli, and thereby the king was defrauded of the bounty money 
paid to him as a recruit. The defendant was convicted for the 

cheat. 
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cheat, though the conviction was held bad upon another ground. 

(E.P.C. 2 vol. 322.) 

It has been held, that the statutes of 33 H. 8. c. 1. and 30 
Geo. 2. c. 24. are in pari imtm&t and that the latter is an 
extension of the former. But whatsoever has been determined 
in the construction of one of them, is a sound construction as to 
the other. And it has been ruled. First, as above observed. 

That to bring a person within the statute of H. 8. there must be 
more than a mere false assertion, and that the party offending 
must use a false privy token. 

t Sect, 8. Secondly, That it is not sufficient to aver in an Munoz 
indictment on 33 Hen. 8. c. 1. that the offence was effected by 
a/fl/sc token, or on 30 Geo. 2 . c. 24 . by a false pretence, but that Rex t>. Mason, 
it must shew what the false token in the first case, and the false 2 Term Rep. 

pretence in (he second, was. 

* 

t Sect, 9« Thirdly, That where the pretence is conveyed by Rex v. Young, 
words spoken by one defendant in the presence of others who 
are acting in concert together, they may be ail indicted jointly. 

t Sect, 10. Fourthly, That it is no objection in arrest of Rex «. Young, 
Judgment, that the indictment contains several charges of the Rep. 
same nature in the different counts. 


Cheating at Play. 

t Sect, 1. By l6 Car. 2. c, 7. ** If any person shall by any 2 Abr. Eq. 
fraud, unlawful device or other ill practice in playing at cards, 
dice, tables, tennis, bowls, skittles, shovel-board ; or by cock- \ Levinz, 244. 
fighting, horse-racing, dog-matches, foot-races, or other pas- Ld.Ra>ni.69. 
times, or games, or by bearing a share in the stakes, or by * 
betting on side of such as shall play, act, ride, or run as 
** aforesaid, win any sum or other valuable thing, he shall forfeit 
treble the value in the manner the act directs.” 

t Sect. 2. By 9 Ann. c. 14. If any person shall by any Vide Strange, 
fraud or shift, cozenage, circumvention, deceit, or unlawful 
device, or ill practice whatsoever, in playing at cards, dice, it 
** tables, tennis, bowls, or any the games aforesaid, or bearing a determined that 
** share in the stakes, or betting on the sides of such as do play, 
win any sum of money, or other valuable thing, on conviction the offender on 
** by information or indictment, he shall forfeit to such as shall a conviction 
sue for the same, five times the value, be deemed itifamous, 
and suffer corporal punishment as in cases of perjury.” judgmen 

can give 
he is eometed, 
&c. 
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CHAP. XXIV. 

MALICIOUS, WANTON, AND FRAUDULENT 
MISCHIEF. 

Property is often destroyed or injured, from various mo- 
tives in the wrongdoer, sometimes from motives of malice and 
iU-wili towards the projuietor— sometimes in mere iwptonnesS 

Y 2 without 
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Vide a critical 
coRitnentaiy 
upon this act. 


M^ithout any distinct motive of ill-Mrill towards any one in parti- 
cular — and sometimes it is done with a fraudulent intent in the 
wrongdoer to benefit himself in the result, perhaps at great loss 
to the proprietor, though with but little comparative advantage 
to himself. Some classes of these offences will be found under 
other heads in this work : thus the burning of houses, mills, and 
warehouses will be found under the head of Arson — some again 
under the head of Riot, where the mischief is the result of a 
riotous assemblage — again, where the mischief is accompanied 
by assaulting the person, as in cutting garments, &c. it will be 
found under the title of Aggravated Assaults. Those cases 
which do not fall under the other divisions of this work, are 
classed in the present chapter as follows. 

1 . Mischief to Freehold Property. By destroying and damaging 
fences — by destroying trees, underwood, coppices, shrubs, &c. 
— by cutting of hop-binds — by destroying the head of a fish- 
pond. 

2. To Mines and Manufactures. By burning or drowning coal 
mines — by destroying engines for draining of mines of coal 
lead, &c. — by other mischief to the air ways, &c. of mines — 
To manufactures, by breaking into them with intent to cut or 
destroy w^oollen, silk, cotton or linen goods — by breaking ma- 
chinery. 

3. To Public Works. By breaking down sea and river banks — 
injuring the same by taking away piles, chalk, &c. — by demo- 
lishing locks on navigable rivers — by wilful hurt to the naviga- 
tion of rivers made navigable by act of parliament — by de- 
stroying turnpikes. 

4. To certain particular Works : — viz. Powdike in marsh land — 
the Bedford level — certain marshes in Norfolk — certain lands 
in Devon — the West India docks in London, and vessels lying 
wdthin them. 

5. To Cattle. By killing, maiming, and wounding — by cruel 
usage to animals. 

6. To Chattels. By burning piles of wood — by breaking and 
cutting carriages, harness, &c. to prevent the free passage of 
grain — by destroying granaries and scattering the grain, &c. 

7. To Private Ships. Destroying ships by master or mariners 
— by wilfully casting them away by master or mariners — by 
making holes in them or stealing the pumps — by destroying 
effects belonging to ships in distress — by putting out false 
lights, 8cc. — by setting fire to ships keels, &c. — by cutting or 
damaging cordage of ships moored in the Thames — by the 
king s ships running down others. 

8. To the King^s Ships, Docks^Sfo. By wilfully firing the same. 

1 . Mischief to Freehold Property. 

Destroying Fences* 

i* By 13 Edw. 1. st. 1. c. 46. it is enacted, “That where 
soaietune it chanceth, that one having right to approve, doth 

** then 
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" then levy a dyke or an hedge, and soi^ie by night or at another a Inst. 473. 

season, when they suppose not to be espied, do overthrow the See also cases 
“ hedge or dyke, and it cannot be known by verdict of the assize 
‘‘ or jury who did overthrow the hedge or dyke, and men of the c. Car. 28i.‘ 
towns near will not indict such as be guilty of the fact, the *^ 80 . 
towns near adjoining shall be distrained to levy the hedge or 
“ dyke at their own cost, and to yield damages.’’ — And Ijy 3 4 Co. 38. 
and 4 Edw. 6. c. 6. such person as shall bring an assize 
thereupon, and have judgment to recover, shall have his da- 
'' mages trebled, by the judgment of the court.” 

The stat. 6 Geo. 1. c. l6. entitled An act to explain and 
amend” a former act (of (a) 1 Geo. 1 . st. 2. c. 48.), reciting certain (a) Vide next 
mischiefs after mentioned ; and that " some doubts have arisen Section, Trees, 
whether the offences committed in the day-time mentioned iu 
that act are punishable by the said act. And whereas there is 
no provision made in the said act for punishing the offences 
committed by persons who shall break open, throw down, 
level, or destroy the hedges, gates, posts, stiles, railing, fences, 
ditches, banks, walls, or other inclosures of such woods, wood 
grounds, plantations, and coppices : therefore, for the explain- 
ing and amending the said act, and for remedying the several 
mischiefs hereinbefore mentioned, and for the better preserving 
of all such wood springs, or springs of wood, poles, quick- 
woods, plantations, underwoods, coppice woods, gates, posts, 
stiles, railing, fences, hedges, walls, and other inclosures of 
woods, from being unlawfully cut, taken, spoiled, broken, 
burnt, destroyed, defaced, or carried away ; and for the better 
discovering and more effectual punishment of such offenders 
therein, their aiders and abettors ; and for the providing satis- 
faction for the damages the respective proprietors thereof shall 
sustain thereby,” enacts, that if any person or persons, after 
the 24th of June, 1720, shall, either by day or by night, cut, 
take, destroy, break, throw down, bark, pluck up, burn, deface, 
spoil, or carry away, any wood springs or springs of wood, 
trees, poles, wood, tops of trees, underwoods, or coppice 
“ woods, thorns, or quicksets, without the consent of the owner 
** of such woods, wood grounds, parks, chaces, or coppices, 
plantations, timber trees, fruit trees, or other trees, thorns, or 
** quicksets, or of the persons chiefly entrusted with the care 
** and custody thereof ; or shall break down, throw down, level, 

“ or destroy any hedges, gates, posts, stiles, railing, walls, fences, 

** dikes, ditches, banks, or other inclosiires of such woods, wood- 
** ground, parks, chaces, or coppices, plantations, timber trees, 

‘‘ fruit trees, or other trees, thorns, or quicksets the party 
grieved shall recover damages against the parish, 8cc. in the same 
manner and form as for dikes and hedges overthrown by persons 
in the night, or at another season when they suppose not to be 
espied, as is provided by the stat. 13 Edw. 1. st. 1. c. 46. 

Then by s. 2. it is further enacted and declared, ” that if any 
person or persons, at any time after the said 24th of June, in 
” a riotous, open, tumultuous, or in a secret and clandestine 
” manner, forcibly, or wrongfully, and maliciously, and without 
" the consent of the proprietor, wood-reeve, wood-keeper, or 
person chiefly entrusted with the care, oversight and custody 

nf 
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** of such woods, wood-grounds, parks, chaces, coppices, or 
plantations, shall cut down, destroy, break, bark, throw down, 
burn, take, deface, spoil, or carry away, any wood or springs of 
** wood, underwood, or coppice wood ; or shall in such a riotous, 
forcible, thnnultuous, secret, or clandestine manner as afore- 
said, maliciously break open, throw down, level or destroy any 
** hedges, gates, posts, stiles, rails, fences, ditches, bank, or inclo- 
'' sures of such woods, wood-grounds, coppices, plantations, 
" timber trees, fruit treses, or other trees, thorns, or 4|uicksets ; 
'' that then it shall and may be lawful to and for any two or 
** more justices of the peace of the county, &c. wherein any 
** such offence or offences shall be committed, or for the justices 
** in open sessions, upon complaint to them made by any inha- 
** bitant of the aforesaid parish, &c. or place, or of the owner of 
" such tree or trees, woods, wood-grounds, parks, chaces, cop- 
** pices, or plantations, or of any other, to cause such offender or 
** offenders to be apprehended, for the trespasses and offences 
" aforesaid, or any of them, and to hear and finally determine 
** and adjudge all and every the offence and offences aforesaid. 
“ And if the justices shall convict any person or persons of all 
“ or any of the trespasses and offences aforesaid, then such jus- 
" tices, immediately after such conviction, shall and are hereby 
** required to inflict all and every the same penalties and punish- 
ments in the said act of the first Geo. 1 . hereinbefore ineii- 
tioned, as fully and largely, and in the same manner, for all 
and every the crimes and offences herein-before expressed, 
although not contained in the said act, as if the same were 
** here again repeated and re-enacted.” 

t Sect, 1. And it is further enacted by 6 Geo. 1. c. 16. '' That 
whoever shall break down, throw down, level, or destroy any 
hedges, gates, posts, stiles, railings, walls, fences, dykes, ditches, 
** banks, or other inclosures of such woods, wood-grounds, parks, 
chaces, or coppices, plantations, timber trees, fruit or other 
trees, thorns or quicksets, shall by 6 Geo. 1. s. 2. c. 43. be 
committed to the house of correction for three months, and 
“ where there arc no houses of correction, to any other prison of 
‘‘ the county or place for four months, and whipped, and on con- 
** viction, by tw^o justices in open sessions ; and such lords of 
* manors, owners and proprietors of the same, that is, are, or 
" shall be damaged thereby, shall have the remedy and satisfac- 
** tioii from the adjoining parishes and places as is given by the 
" above recited act of 13 Edw. I.” 

+ Sect. 2, And it is further enacted by l6 Geo. 3. c. 30. s. 8. 

** Whoever shall wilfully pull down or destroy, or cause to be 
“ wilfully pulled down or destroyed, the pale or pales, or any 
part of the walls of any forest, chase, purlieu, ancient walk, 
park, paddock, wood, or other ground where any red or fallow 
deer shall be then kept, without the consent of the owner, or 
** person chiefly intrusted with the custody thereof, or being 
otherwise duly authorised, shall forfeit and pay the sum of 
** thirty pounds, on information upon oath before one justice, by 
** one witness, &c. and whoever, having been convicted, shall 
offend a second time, shall, on conviction by indictment, be 

*' transported 
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transported for seven years, provided the prosecutions be 
'' within six months.” 

t Sect. 3. By 9 Geo. 3. c. 29. s. 3. Whoever shall wilfully 
or maliciously demolish, pull down or otherwise destroy or 
damage any fence made for dividing or inclosing any common, 
'' waste, or other lands or grounds in pursuance of any act of 
** parliament, or shall cause or procure the same to be done^ he 
“ shall be guilty of felony, and transported for seven years.” 
Prosecution to be commenced in eighteen months after the 
offence committed. » 


Destroying Trees and Underwood. 

f Sect. 1 . By 1 Geo. 1 . c. 48. it is enacted, " That whoever 
shall maliciously break down, cut up, pluck up, throw down, 
** bark, or otherwise destroy, deface, or spoil any timber tree, 
“ fruit tree, or any other tree, on conviction by any two justices 
** of the place, or by the justices in sessions, on complaint to 
them made by an inhabitant, or the owner, Sec. shall be kept 
to hard labour for three months, and whipped once a month, 
“ or if there be no house of correction, to any other prison for 
“ four months, and whipped once in every moiith by tlie common 
hangman, and afterwards find sureties for their good behaviour 
for two years, and the party grieved may recover damages and 
costs from the inhabitants of the parish, &c. in the same man- 
ner and form as is directed by the 13 Edw. 1. st. 1. c. 46. for 
hedges and dikes overthrown by persons in the night, unless 
the offender be convicted in six months by the parish.” 


+ Sect. 2. And by the black act, 9 Geo. 1 . c. 22. Whoever 
" shall unlawfully and maliciously cut down, or otherwise destroy 
“ any trees planted in any avenue, or growing in any garden, 

“ orchard or plantation, for ornament, shelter, or profit ; or shall 
forcibly rescue any person in lawful custody for the same; or 
siiall by gift, or promise of money, or other reward, procure 
any of his majesty's subjects to join him or them in any such 
unlawful act, shall suffer death without benefit of clergy. 

t Sect. 3. By 29 Geo. 2. t. 36. s. 8. amended by 3J Geo. 2. 
c. 41. “If any person shall unlawfully cut, take, destroy, break, 

“ throw down, bark, pluck up, bum, deface, spoil, or carry away 
“ any tree, growing in any waste, wood, or pasture, in which any 
“ j)erson or persons, or bodies politic or corporate, hath or have 
“ a right of common, he shall incur the like penalty as by 6 Geo. 

“ 1. C. l6.” Penalty on 

t Sect. 4. By 6 Geo. 3. c. 36. it is recited, “ That divers tojSfthe’™' 
persons have, of late years, wilfully and maliciously cut down, night-time, any 
barked, or otherwise destroyed, timber trees, and trees standing 
%r, and likely to become, timber, growing as well in the several inclosed ground, 

forests, 


(1) The statute of 4 Geo. 4. c. 54. repeals so 
much of the above clause as excludes benefit of 
clergy, and in lieu thereof enacts, That every 

** person duly convicted of the said felony, or of 
procuring, counselling, aiding, or abetting the 
** conunission thereof, shall be Uablc, at the discre- 


tion of the court, to be transported beyond the 
seas for life, or for such terra, not less than .seven 
years, as the court shall adjudge, or to be impri- 
soned only, or to be imprisoned and kept to hard\ 
labour in the common gaol or house of correc- 
tion for any term not exceeding seven years.^ 
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forests, chases, and other open grounds, as in the woods, and 
plantations, and inclosed grounds, within this kingdom ; to the 
great detriment of the owners of such trees, and to the dis- 
couragement of planting in general, so beneficial to Great 
Britain:** and enacted, ** That ail and every person and 
** persons who shall, in the night-time, lop, top, cut down, break, 
throw down, bark, burn, or otherwise spoil or destroy, 'or 
carry away, any oak, beech, ash, elm, fir, chestnut, or asp, 
timber tree, or other tree or trees standing for timber, or likely 
** to become timber, without the consent of the owner or owners 
** thereof first had and obtained, shall be subject and liable to 
** the like pains and penalties as in cases of felony ; and the 
court, by and before whom such person or persons shall be 
tried, shall, and hereby have authority to transport such person 
** or persons, for the space of seven years, to any of his majesty’s 
plantations in America, in like manner as other felons arc 
** directed to be transported by the laws and statutes of this 
** realm : And all and every person and persons who shall be 
wilfully aiding, abetting, or assisting, in such cutting down, 
** breaking, throwing down, barking, burning, or otherwise spoil- 
ing or destroying, or carrying away, any such oak, beech, ash, 
elm, fir, chestnut, or asp, timber tree, or other tree or trees 
** standing for timber, or likely to become timber, as aforesaid, 
shall be liable to the same punishment, as if he, she, or they, 
** had stolen the same.” 


Persons con- 
victed of 
damaging, &c. 
any timber 
trees, &c. or 
ilie lops or tops 
thereof, &c. 
forfeit, Sec. 


t Sect. 5. By 6 Geo. 3. c. 48. it ts recited, " That the 
preservation of timber trees, or trees likely to become timber, is 
of great consequence to this kingdom;” and enacted, “ That 
“ every person who shall wilfulla cut or break down, bark, burn, 
** pluck up, lop, top, crop, or otherwise deface, damage, spoil, or 
destroy, or carry away, any timber tree or trees, or trees likely 
to become timber, or any part thereof, or the lops or tops 
“ thereof, without the consent of the owner or owners thereof 
first had and obtained, or in any of his majesty’s forests and 
chases, without the consent of the surveyor or surveyors, or 
“ his or their deputy or deputies, or person or persons intrusted 
w'ith the care of the same, and shall be thereof convicted upon 
** the oath of one or more credible witness or witnesses, before 
“ any one or more of his majesty’s justices of the peace, for the 
** county, city, tiding, division, district, or place, wherein such 
offence shall have been committed, shall, for the first offence, 
forfeit and pay such sum of money, not exceeding twenty 
pounds, as to such justice or justices shall seem meet, together 
with the charges previous to and attending such conviction, to 
be ascertained by such justice or justices who shall convict 
the offender; and upon non-payment thereof, such justice or^ 
''justices shall commit the offender to the common gaol of 
" the county or place where the offence shall be committed, 
" there to remain without bail or mainprize for any time not 
" exceeding twelve months, nor less than six ponths, or until 
** the pemdty and charges §hall be paid; and if any person so 
" convicted shall be guilty of the like offence a second time, and 
** shall be thereof convicted in like manner, such person shall for- 

“ feit 
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** feit and pay such sum of money, not exceeding thirty pounds, as 
" to such justice or justices shall seem meet, t(^ther 'with the 
charges previous to and attending such conviction, to be ascer- 
*Mained by such justice or justices who shall convict the 
offender; and upon non-payment thereof, such justice or 
justices shall commit the offender to the common gaol of the 
county or place where the offence shall be committed, these to 
remain without bail or mainprise for any time not exceeding 
eighteen months, nor less than twelve months, or until the 
** penalty and charges shall be paid ; and if any person so con- 
** victed shall .be guilty of the offence a third time, and shall be 
thereof convicted in like manner, such person shall be deemed 
** guilty of felony, and the court, by and before whom such per- 
** son shall be tried, shall and hereby hath authority to transport 
'' such person or persons, for the space of seven years, to any of 
his majesty’s plantations in America^ in like manner as other - j 

** felons are directed to be transported by the laws and statutes ] 

" of this realm.” s’ 

t Sect. 6. By 6 Geo. 3. c. 48. s. 2. it is enacted, ** That all | 

oak, beech, chestnut, walnut, ash, elm, cedar, fir, asp, lime, i 

** sycamore, and birch trees, shall be deemed and taken to be 
** timber trees, within the true meaning and provision of this 
‘‘ act.” 

t Sect. 7. By 6 Geo. 3. c. 48. s.4. it is recited, That many 
idle and disorderly persons have of late years made a practice of 
going into the woods, underwoods, and wood-grounds of divers 
of his majesty’s subjects, and there cut, and carried away, great 
quantities of young wood, of various kinds, for making of poles 
and walking sticks, and for various other uses; and in beech, 
and other woods and underwoods, under pretence of getting 
iirewood, have cut down, houghed, split off, or otherwise | 

damaged or destroyed the growth of the said woods and under- 
woods, to the great injury and damage of the lawful owners 
thereof; and that the laws now in being are not found sufficient 
to remedy the aforesaid evils and therefore enacted, That Persons con- 
all and every person and persons who shall go in the woods, vjeted ofeot- 
underwoods, or wood-grounds, of any of his majesty’s subjects, 

** not being the lawful owner or owners thereof, and shall there who shall have 
‘‘ cut, lop, top, or spoil, split down or damage, or otherwise 
“ destroy, any kind of wood or underwood, poles, sticks of 
“ woods, green stubs, or young trees, or carry or convey away 
“ the same ; or shall have in his, her, or their custody, any kind 
** of wood, underwood, poles, sticks of wood, green stubs, or 
“ young trees, and shall not give a satisfactoiy account how he, 

** she, or they came by the same, and shall be thereof convicted 
“ before any one or more of his said majesty’s justices of the 
** peace, on the oath of one or more credible witness or wit- 
nesses ; shall, for the first offence, forfeit and pay, immediately 
'' on conviction, any sum not exceeding the sum of forty shil- 
lings, together with the charges previous to and attending such 
conviction, to be ascertained by the said justice or justices who 
** shall convict the offender or offenders ; And if any person or 
'' persons shall commit any of the offences aforesaid a second 

“ time. 
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time^ and shall be thereof again convicted in manner aforesaid; 
** he, she, or they, shall forfeit and pay any sum not exceeding 
** the sum of five pounds, together with the chai'ges previous to 
and attending such conviction, to be ascertained as aforesaid : 
And if any person or persons shall commit any of the offences 
'^aforesaid a third time; that then such person and persons, 
" b^ing duly convicted thereof according to law, shall be deemed 
" and adjudged an incorrigible rogue or rogues, and shall be 
punished as such.” 

JtisticcH to put + Sect. 8. By 6 Geo. 3. c. 48. s. 5. it is further enacted ; 
act in execution. « That his majesty’s justices of the peace for the respective 
counties, cities, ridings, divisions, or places, wherein any of the 
offences committed against this act shall be done, are hereby 
authorized to put this act in execution, and to administer an 
oath to any such credible witness or witnesses.” 

+ Sect. 9. By 6 Geo. 3. c. 48. s. 6. it is recited, That the 
mischiefs intended by this act to be prevented may be evaded 
on account of the offender’s not being able to pay down the sum 
forfeited, and charges incurred thereby; such offenders frequently 
having no goods or other chattels, whereon the same can be 
levied therefore it is enacted, “ That it shall and may be lawful 
for such justice or justices, unless the respective forfeitures 
“ shall be paid down upon conviction forthwith, where not other- 
“ wise directed by this act, by warrant under his or their hapds 
** and seals to commit such offender or offenders, for the first 
offence, to the house of correction for one month, to hard 
labour, and to be once whipped there; and for the second 
offence, where not otherwise directed by this act, to the house 
of correction for three months, to hard labour, and to be 
whipped there once in every one of the said three months.” 

Persons iiiiulcr* i* Sect. 10. By C) Geo. 3. c. 48. s. 7. it is further enacted, 
ing, or attempt- That if any person or persons shall, at any time, hinder, or 

seizing uifend- attempt to prevent, the seizing or securing any person eni- 

ers, &c. ployed in carrying away any such timber or other trees ; every 

such peison so hindering or attempting to prevent such seizing 
or securing, shall, for every suclT offence, forfeit and pay the 
** sum of ten pounds to the person or persons who shall convict 
such offender : And if the said sum be not immediately paid 
'' on conviction, the person or persons so convicted shall be, by 
" the justice or justices before whom he, she, or they, shall be 
convicted, committed to the house of correction, to hard labour 
for any time not exceeding six calendar months.” 

Application of + Sec^. 11. By 6 Geo. 3. c. 48. s. 8. it is further enacted, 

That one moiety of all and every the forfeitures hereinbefore 

“ directed to be paid in pursuance of this act, and not otherwise 
directed, shall go to the informer, and the other moiety to the 
" person or persons aggrieved.” 

t Sect. 12. By 6 Geo. 3. c. 48. s. 9* it is further enacted. 
That the conviction and convictions of all and every offender 
and offenders against this act, shall be certified by the justice 
** or justices of the peace before whom the same shall be made, 

to 


Convictions to 
be cei4lfied to 
scssioitt. 
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to the next general qnarter-mmiis of die peace, to be filed 
** amongst the records of die said sessions; which said oonvictioa 
shall be good and effectual in law to all intents and ptirjposes ; 

** and shall not be quashed, set aside, or adiudged void or msnffi- CouTicUonnot 
" cient, for want of any form of words whatsoever; nor to be 
liable to be removed by certiorari into his nouijesty’s court of ^l'^**®***^ 

** Kin^s Benchf but shall be deemed and taken to be final tcv all 
" intents and purposes whatsoever.” 

t Sect. 13. It has been decided, that the statute 6 Geo. 3. Howe’s case, 
c. 48. does not repeal 6 Geo. 3. c. 36. but that they are in pari C. L. 

materi&, and to receive a construction accordingly. 

t Sect. 14. By 9 Geo. 3. c. 41. s.B. it is recited, “ That great The recited 
destruction having been made of hollies, thorns, and quicksets, clause, &c. 
growing upon his majesty’s forests ond chases within this king- 
dom, to the great prejudice of his majesty’s deer, and other Forests, 
game therein ; and also of hollies, thorns, and quicksets growing 
in the woods and wood-grounds of his majesty’s sul^ects; for 
the better preventing such evil practices and abuses for the 
future,” it is enacted, That the said clause in the said act 
** made in the sixth year of his present majesty’s reign, and all 
and every the penalties, forfeitures, and punishments thereby 
inflicted, and all other provisions, clauses, matters, and things 
** relating thereto, shall extend, and be deemed, taken, and con- 
** strued to extend, and shall be applied and put in execution, in 
relation to all liis majesty’s forests and chases within this 
realm ; and to all and every person or persons who shall, with- 
out legal right or authority, by night or day, cut down, destroy, 

“ take, carry, or convey away any hollies, thorns, or quicksets 
" growing or being upon any of his majesty’s said forests or 
chases, or within the woods or wood-grounds of any of his 
" majesty’s subjects; or who shall have in his, her, or their cus- 
" tody or possession any such hollies, thorns, or quicksets, and 
" shall not give a satisfactory account how he, she, or they came 
" by the same, and shall be thereof convicted before any one or 
" more of his majesty’s justices of the peace in the manner pre- 
" scribed and directed by the said act; and such justice or jus- 
** tices is or are hereby authorized to administer oaths, and pro- 
“ ceed in the like manner for the conviction and punishment of 
" every offender in the premises, as fully and effectually to all 
" intents and purposes as if the several provisions in the said 
" act had been herein particularly repeated and applied to the 
" offences hereinbefore specified.” 

t Sect. 15. By 13 Geo. 3. c. 33. reciting, that doubts having 
prevailed whether any other trees than those mentioned in 
6 Geo. 3. c. 48. shall be deemed and taken to be timber trees 
within the meaning of the said act; " it is enacted, for the 
belter preservation of the several useful and valuable timber 
trees hereafter mentioned, casually omitted to be mentioned 
in the said act, " That the trees called poplar, alder, larch. Poplar, alder, 

" maple, and hornbeam, shall also be deemed and taken to be 
" timber trees ; And all and every person or persons who shall “ deemed*^ 

" wilfully cut or break down, bark, bum, pluck up, lop, top, timber trees. 

" crop, 
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crop, or otherwise (leface, damage, spoil, or destroy, or carry 
** away any poplar, alder, larch, maple, and hornbeam, or any 
** part thereof, or the lops or tops thereof, without the consent 
** of the owner or owners thereof first had and obtained, or of 
some person intrusted with the care of such tree or trees; such 
** person or persons shall, if found guilty of any offence or 
oJffences, be convicted in like manner as persons are directed 
so to be, for offences of the like kind, concerning trees, deemed 
timber trees, in the above in part recited act ; and upon such 
** conviction or convictions shall be liable to all and every the 
** penalties, forfeitures, and punishments therein inflicted for any 
** such like offence or offences; and all and every justice and 
justices of the peace is and are hereby authorized, on complaint 
** made to him or them of any offence or offences, to administer 
** oaths, and to proceed in like manner to conviction and punish- 
ment of every offender against this act, as fully and effectually 
as if the said trees hereby declared, deemed, and taken to be 
“ timber trees, had been expressly so deemed and declared to 
be in the said act passed in the sixth year of his present 
majesty’s reign ; and such conviction and convictions shall be 
" certified by the justice or justices before w hom the same shall 
** be made to the next quarter-sessions of the peace to be holden 
** for the county wherein such offence or offences were com- 
mitted, in the form of words, or to that effect, directed by the 
said act ; and all and every the forfeitures for offences against 
this act shall be paid and applied in the manner forfeitures are 
directed to be paid in the said recited act.” 

It is remarkable, that two statutes passed in the same session 
of parliament, upon the same subject — the protection of trees — 
the enactments of which arc very different. They both passed 
in the 6 Geo. 3. one being c. 36, the other c. 48. By the former 
it is made a felony, in the night time, to destroy any timber tree. 
By the latter, the wilfully destroying a timber tree is only a penalty 
of to be recovered by summary conviction ; a second uffence 
incurs the penalty of <£30; and the third offence is declared 
felony. By the black act, it is felony without benefit of clergy, 
unlawfully and maliciously to cut down or destroy any trees 
planted in any avenue, or growling in any garden, &c. for orna- 
ment, shelter, or profit. Agreeable, how’ever, to the other ruling 
in the other cases comprised in the same clause of the black act, 
it must be done from malice against the owner of the trees, to 
subject the offender to the punishment formerly capital, but now, 
as altered by st. 4 Geo. 4. c. 54. to transportation, &c. 

The names of the owners of the trees must be truly stated 
in the indictment, or it will be bad. (1 Leach, 287. B- v- Patrie 
and Pepper.) 

The statutes of 6 Geo. 3. c. 36. and 6 Geo. 3. c. 48. also 
protect shrubs and plants ; but as the wilful destruction of them 
IS blended in the enacting clauses with the stealing of them, 
those clauses will be found before set out in title " Larceny-^of 
things attached to the freehold.” 


Burning 
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Burning Heath, Furze, Ferti, Sfc. 

By stat. 4 aad 5 Will, and Mary, c. 23. s. j 1. it is " provided 
'' and enacted, that for the better pyreserving the red and black 
** game of grouse, commonly called heath-cocks, or heath-poUs, 
** no person whatsoever, on any mountains, hills, heaths, moors, 
forests, chases, or other wastes, shall presume to burn, between 
** the 2d of February and 24th of June, any grig, ling, hdkth, 
“ furze, goss, or fern, upon pain that the offender or offenders, 
“ shall be committed to the house of correction for any time not 
exceeding one month, and not less than ten days, there to be 
whipped and kept to hard labour.*’ 

The subsequent act of the 28 Geo. 2. c. 1P. s. 3. does not 
affect to repeal the above mentioned clause; but, merely reciting 
that the laws then in being were not sufficient to prevent the 
offences, enacts, That if any person or persons, not having a 
right or legal licence to do the same, shall, after the 1 st August, 
1 753, set ffre to, burn, or destroy, or shall abet, aid, or assist 
in or at the burning or destroying of any goss, furze, or fern, 
growing or being in or upon any forest or chace within 
" England, without the licence or consent of the owner or pro- 
prietor, or the person chiefly entrusted with the care, oversight, 
and custody of such forest or chase; or some part thereof,” &c. 

The statute then proceeds to give a summary jurisdiction to 
one or more justices of the peace, to convict the person so 
offending in a certain penalty, and to commit him to gaol in 
default of payment for a given time. 


Cutting Hop-hinds, 

By 6 Geo. 2. c. 37. s. 6. it is enacted, That if any person 
or persons, during the continuance of the 9 Geo. 1. c. 22, 

(which is made perpetual by 31 Geo. 2. c. 42.) shall iinlaw- 
** fully and maliciously cut any hop-binds growing on poles, in 
any plantation of hops, every person or persons so offending 
“ shall suffer death without benefit of clergy. ( I) 

t Sect. 2. By 10 Geo. 2. <f. 32. s. 4. it is enacted, ** That all Provisions of 
“ the provisions in 9 Geo. I, c. 22. for the more speedy and pGeo.i. c.Sf. 
“ easy bringing the offenders against the said act to justice, and 
the persons who shall conceal, aid, abet, or succour such against this act. 
offenders, and for making satisfaction and amends to all and 
every the person and persons, their executors and adminis- 
trators, for the damages they shall have sustained or suffered 
by any offender or offenders against the said act, and for the 
encouragement of persons to apprehend and secure such 
offender and offenders, and for the better and more impartial 
** trial of any indictment or information which shall be found, 

'' commenced or prosecuted for any of the offences committed 
against the said act, together with all restrictions, limitations, 

“ and 


(1) So much of this act as inflicts the punish- 
incnt of death without benefit of clergy, is repealed 
by sUt 4 Geo. 4. c. 46., and the punishment 
substituted in lieu thereof, is, ** at the discretion of 
" the court, to be transported beyond the seas for 


life, or for any term not less than seven years, or 
to be imprisoned only; or to be imprisoned and 
" kept to bard labour in the coitfmon gaol or house 
of correction, for any term not exceeding seven 
years." 
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' and mitigations by the said act directed, shall, during the con- 
’ tinuance of the said act, extend to and be of force and effect 
^ in all cases of offences committed by unlawfully and maliciously 
' breaking down or cutting down the bank or banks of any river, 
' or any sea bank, whereby any. lands shall be overflowed or 
' damaged, or by unlawfully and maliciously cutting any hop- 
' binds growing on poles in any plantation of hops, or by wil- 
fully and maliciously setting on fire, or causing to be set on 
fire, any mine, pit, or delph of coal, or cannel coal/’ 

Deztrdying Head or Mound of a Fuh^ond. 

By stat. 9 Geo. 1. c. s. 1. it is enacted, If any person 
or persons, after 1st of June, 1723 , shall unlawfully and mali- 
ciously break down the head or mound of any fish-pond, 
whereby the fish shall be lost or destroyed, or shall forcibly 
rescue any person being lawfully in custody of any officer 
or other person, for any the offences before mentioned, or if 
any person or persons shall, by gift or promise of money or 
other reward, procure any of his majesty’s subjects to join him 
** or them in any such unlawful act; every person so offending, 
** being thereof lawfully convicted, shall be adjudged guilty of 
felony, and shall suffer death as in cases of felony, without benefit 
of clergy*^ Clergy is also ousted from offenders not surren- 
dering on proclamation, and from such as aid, conceal, abet, or 
succour them, after the time for their surrender has expired. 

The punishment is mitigated by the subsequent stat. 4 Geo. 4 . 
c. 54 . and a lighter one substituted, viz. At the discretion 
of the court to be transported beyond the seas for the term of 
** seven years, or to be imprisoned only, or to be imprisoned and 
** kept to hard labour in the common gaol or house of correction 
** for any term not exceeding three years.” The like punishment 
is also inflicted on those procuring, counselling, aiding, or 
abetting the commission of the offence. 

Thomas Ross was indicted for unlawfully, maliciously, and 
feloniously breaking down the head and mound of two fish- 
ponds, whereby the fish therein were lost and destroyed. By the 
evidence it clearly appeared, that Ihe intention of the offenders 
was to steal the fish, and that the mounds were broken down to 
let off the water, by which method the fish were the more easily 
taken ; and there was no evidence that the fish were lost or de- 
stroyed by escaping through the breach. The judges held the 
conviction wrong, as the stealing of fish was provided for by 
another clause of the black act; and if it were originally within 
that act, it was provided for by the subsequent stat. of 5 Geo. 3 . 
(«) Vide ante, c. 14, (fl) And to bring it within the black act, the breaking down 
p. 193. tijg pond head must be done from motives of malice. 2 E. 1067. 

2. Coql Mines. 

By 10 Geo. 2. c. 32. it is enacted, " That if any person or 
persons shall wilfully and maliciously set on fire, or cause to 
" be set on fire, any mine, pit, or delph of coal, or cannel coal, 

" every person so offending, being fiiereof lawfully convicted, 
sindl be adjudged guilty of felony, and shall suffer death as in 
cases of felony, without benefit of clergy.” 

+ Sect. 
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t Sect. 2. By 13 Geo. 2. C. 21. it is recited, "That it is Persons drown- 
reasonable that an adequate punishment should likewise be ing coal-pits, 
inflicted on persons who shall wilfully and maliciously destroy SlrancM and** 
or damage collieries by means of water as aforesaid and fuUcosu. 
ENACTED, " That if any person shall unlawfully, wilfully, and 
“ maliciously divert, or cause to be diverted, water from any 
river, brook, water-course, channel, or land flood, or convey, 

" or cause to be conveyed, water into any coal work, mine, pit, 

" or delpli of coal, or into any subterraneous cavities or passages, 
or make, or cause to be made, any subterraneous cavities or 
" passages, with design thereby to destroy or damage any coal 
work or mine, pit, or delph of coal belonging to any other per- 
“ son or persons, or shall, for that purpose, unlawfully, wilfully, 

" and maliciously destroy or obstruct any sough or sewer (which 
has been a sough or sewer in common for fifty years) made for 
" draining any coal work, mine, pit, or delph of coal, or shall 
" attempt or continue any such mischievous practice, or shall aid 
or assist therein in manner aforesaid ; every such person shall, 

“ for every such offence, forfeit and pay to the party or parties 
" aggrieved, treble damages and full costs of suit, to be sued for 
" and recovered by action of debt, bill, plaint> or infonnation, in 
" any of his majesty’s courts of record at Westminster (1) 

t 3. By 13 Geo. 2. c. 21. s. 2. it is provided, "That Except .such 
" nothing in this act contained shall prevent or restrain, or be grains, sewers, 
construed to prevent or restrain, any person or persons, being ow n! ” * 

" the owner or owners of any sough, drain, or sewer, from dc- 
" stroying, obstructing or diverting, using or disposing of any 
" such sough, drain, or sewer, in such manner as he, she, or they 
" respectively may now lawfully do.” 

For the further protection of this and other mining property, 
the stat. 9 Geo. 3. c. 29. s. 3. enacts, " That if any person or 
“ persons shall at any time after the first of July, 1769, wilfully 
" or maliciously set fire to, burn, demolish, pull dow'n, or other- 
" wise destroy, or damage any fire-engine or other engine, erected 
" or to be erected for draining water from collieries or coal 
" mines, or for drawing coals x)ut of the same ; or for draining 
" water from any mine of lead, tin, copper, or other mineral ; or 
" any bridge, waggon way, or trunk, erected or to be erected for 
" convoying coals from any colliery or coal mine, or staith for 
" depositing the same ; or any bridge or waggon-way erected or 
" to be erected for conveying lead, tin, copper, or other mineral, 

" from any such mine ; every such person being lawfully con- 
" victed of any of the said offences, or of causing or procuring 
" the same to be done, shall be adjudged guilty of felony, and 
" shall be liable to the same pains and penalties as in cases of 
" felony ; and the court before whom such person shall be tried 
shall have authority to transport such felon for the term of 
" seven years, in like manner as other felons are directed to be, 

" &c.” 

Sect. 4. provides that no person shall be prosecuted for any 

^ offence 

(1) There is a singular difference in the punish- drowning it is punished with only treble damages 
inents imposed by these two statutes : setting fire to the party injured, and full costs of suit, 
to the mine is felony without benefit of clergy, but 
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Linen* 


offelQce by virtue of thi^ act, unless such prosecution be com- 
** menced within eighteen months after the offence committed.*’ 

Again by stat. 39 and 40 Geo. 3. c. 77 • s. 1. entitled ** An 
act for the security of collieries and mines, and for the better 
** regulation of colliers and miners reciting that ** from the 
situation of the veins and mines of coal and iron stone, they are 
grektly exposed to the depredations of evil disposed persons, and 
the laws in being are inadequate to the protection thereof,” enacts, 
•• That if any person or persons shall, after the first of Septem- 
ber, 1800, wilfully and maliciously pull down, fill up, or begin 
** or attempt to pull down, or fill up, any air way, water way, 
** drain, pit, level, or shaft, or damage or destroy any rail way, 
train-road ,*or other road leading to or from, or intended to 
lead to or from any coal or other mine work ; or if any person 
or persons (not having a bona fide claiming a right to possess 
or work the same respectively), shall, after the said time, wil- 
fully and unlawfully cut, dig, raise, take, or carry away any 
coal, culm, or other mineral, from any bed, bajnd, vein, or mine, 
lying and being in any waste, open or uninclosed lands ; or 
shall wilfully and unlawfully enter into any level, pit, or shaft, 
with an intent to dig, cut, raise, take, or carry away therefrom 
any coal, culm, or other mineral ; or shall aid, abet, assist, hire, 
or command any person or persons to commit any such offence 
or offences as aforesaid, then and in every such case all and 
every such person or persons shall be deemed and adjudged 
guilty of a misdemeanor, and the court before whom any such 
person or persons shall be tried and convicted shall have au- 
thority to cause such person or persons to be imprisoned for 
any term not exceeding six months.” 

** Provided (by s. 2.) this shall not extend to any trespass or 
damage done or committed under ground by any owner or 
** owners of any adjoining coal, or other mine, in working the 
same, or by any person or persons duly authorised and em- 
ployed in such working as aforesaid.” 

By s. £>. «No person shall be prosecuted for anjr offence 
" against this act, unless such prosecution be begun w'lthin nine 
calendar months after the offence committed.” 

Manufactures* 

By 4 Geo. 3. c. 37. s. l6. it is enacted, That whoever shall 
'' break into any house, shop, cellar, vault, or other place or 
** building, or by force enter into any house, shop, cellar, vault, 
or other place or building, with intent to steal, cut, or destroy 
any linen yarn, or any linen cloth, or any manufacture of linen 
yam, belonging to any manufactures, or the looms, tools, or 
implements used therein ; %pr shall wilfully or maliciously cut 
** in pieces or destroy any such goods, either when exposed to 
** bleach or dry, shall suffer as in cases of felony without benefit 
** of clergy.” But this act shall not extend to Scotland or Lre- 
land* 

T Sect* 2* By 22 Geo. 3. c. 40. s. 1. it is further enacted. 

That 
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** That ivhoever shalh by day or by nighty break into any house Woollen, 
or snop, or enter by force into any |iotrse or shop> with idteht 
to cut or destroy any serge^ or other woollen goods in the loom« 
or any tools employed in making thereof; or shall wilfully and 
** maliciously cut or destroy any such serges or woollen goods in, 

** the loom or on the rack ; or shall burn, cut, or destroy any 
rack on which any such serges, or other woollen goods are 
" hanged in order to dry ; or shall wilfully and maliciously br^ak 
or destroy any tools used in the making any such serges or 
other woollen goods, not having the consent of the owner so to 
do, shall be guilty of felony without benefit of clergy/^ 


By 28 Geo. 3. c. 55. s. 4. it was enacted,. That if any person Knitting frames. 
** or persons shall, by day or by night, enter by foi^ce into any 
house, shop, or place, with an intent to cut or destroy any 
frame-work knitted pieces, stockings, or other articles or goods 
being in the frame, or upon, any machine or engine thereto an- 
nexed, or therewith to be used or prepared for that purpose ; 
or shall wilfully and maliciously ^cut or destroy any frame-work 
knitted pieces, stockings, or other articles or goods being in the 
** frame, or upon the machine or engine as aforesaid, or prepared 
for that purpose ; or shall wilfully and maliciously break, de- 
stroy, or damage any frame, machine, engine, tool, instrument, 
or utensil, used in and for the working and making of any such 
frame-work knitted pieces, stockings, or other articles or goods 
in the hosiery or frame-work knitted manufactory, not having 
the consent of the owner so to do, or break or destroy any ma- 
chinery contained in any mill or mills used or any way employed 
in preparing or spinning of wool or cotton for the use of the 
stocking frames ; every offender, being thereof lawfully con- 
victed, shall be adjudged guilty of felony, and shall be trans- 
ported to some of his majesty’s dominions beyond seas, for any 
space or term of years not exceeding fourteen years, nor less 
than seven years.” 

But the 4 Geo. 4. c.46. reciting the former acts of the 4 Geo. 3. 

C..37. 22 Geo. 3. c. 40. and 28 Geo. 3. c. 55. repeals the whole of 
the 22 Geo. 3., (except so much of it as repealed former acts,) and 
so much of the 4 Geo. 3. and *28 GeO. 3. as create felonies in 
damaging or destroying manufactures, implements or machinery,” 
and then enacts, ** If any person shall by day or by night break into 
" any house, shop, or building, omentcr by force into any house, 

" shop, or building, with intent to cut, break, destroy, or damage 
in the loom or frame, or on any machine or engine annexed 
** thereto, or on the rack or tenters, any woollen, silk, linen, or 
cotton goods, or any goods of any one or more of those mate- 
rials mixed with each other, or mixed with any other material ; 

" or to cut, break, destroy, or damage any other article of the 
woollen, silk, linen, or cotton manufactures in the loom, or 
frame, or on any machine or engine annexed tliereto, or on the 
rack, or tenters ; or to cut, break, destroy or damage, any 
warp or shute of woollen, silk, linen or cotton, or of any one or 
" more of those materials mixed with each other, or mixed with 
any other material, or any frame work, knit^d piece, stocking 
" hose, or lace ; or to burn, break, cut, destroy or damage any 
VOL. il z loom. 
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frame, machine, engine, rack, tool, tackle, utensil, instru- 
** ment, or implement, whether fixed or moveable, prepared for, 
or employed in, carding, spinning throwing, weaving, fulling, 
** shearing, or otherwise manufacturing or preparing any such 
** goods or articles ; or shall wilfully and maliciously and without 
lawful authority, cut, break, destroy, or damage, any such 
woollen, silk, linen, cotton, or mixed goods, or articles in the 
loom or frame, or on any machine or engine annexed thereto, 
or on the rack or tenters ; or burn, break, cut, destroy or da- 
mage, any such loom, frame, machine, engine, rack, tool, tackle, 
" utensil, instrument, or implement as aforesaid, every person so 
otfending shall be liable, at the discretion of the court, to be trans- 
ported beyond the seas for life, or for any term not less than 
seven years, or to be imprisoned only, or to be imprisoned and 
“ kept to hard labour in the common gaol or house of correction 
for any term not exceeding seven years. 

To Public Works. 

Powdike. 

By 20, lien. 8. c. 1 1. wdiich was repealed by 1 Edw\ 6. and 
revived by 0 and 3 Philip and Mary, c. 19* it is recited, 
** That divers evil disposed persons, of their perverse and evil 
disposition, maliciously, at divers and sundry times, have cut, cast 
down, and broken up divers parts of the dike called the new 
powdike in marsh-land in the county of Norfolk, and the broken 
dike, otherwise called Oldfield dike, by marsh-land in the isle of 
Ply w'ithin the county of Cambridge; by reason whereof, as well 
by the great abundance of the salt water, as also by the course of 
the fresh water entering and coming into and by the said parts of 
the said ditches so broken and cast down, the ground and pas- 
tures within the country of marsh-land, in the counties aforesaid, 
have been divers and many times drowned and surrounded with 
the waters aforesaid, so that no profit thereof might be taken by 
the owners and occupiers of the said ground and pastures within 
marsh-land aforesaid ; by the drowning w'hereof the said owners 
and occupiers of the said ground, and the inhabitants within the 
said marsh-land, and the levei of the same, at many and sundry 
times have been not only pul to importunate charges and ex- 
pences, to their extreme damages and costs, but also, to their 
great undoing, have lost much of their cattle and beasts, then 
being and pasturing upon and within marsh-land aforesaid, to 
their great damage and loss, and to the great decay of the com-* 
mon weal of the countries adjoining to the same ; and also by 
season of the same waters much people have been drowned in 
their beds within their houses, and have lost the most part of 
their goods being within the same for the reformation whereof 
it is ENACTED, " That every such perverse and malicious cut- 
“ ting down and breaking up of any part or parts of the said 
" dikes, or of any other bank,'being parcel of the rind and upper- 
most part of the said country of marsh-land aforesaid, made 
" for the defence and salvation of the same country of marsh- 
''Jand, a: every time and times from henceforth by any person or 
persons committed and done, otherwise than in working upon 
dke said banks or dikes, for the repairing, fortifying, abd mend- 

** ihg. 
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** ing of the same, be taken, reputed, and adjudged Ceiouy^hd 
that the offenders and doers of the same, and every of ttem, 
be adjudged and reputed felons. And that the justices of the 
peace of the said counties of Norfolk and Cambridge, widiin Josticeioftiie 
the said isle, at every of their sessions within Uie same isle and Jf* 
counties to be kept, by the autliority aforesaid, have full power award process. 
** to cause inquiry to be made of every such offence, so at any 
** time, in form aforesaid, hereafter to be committed and done, 

** and to award like process against every of the said offenders, . 
with like judgment and execution of the same, if they or any 
of them be thereof found guilty by verdict or otherwise, as the 
said justice hath used and accustomed to do upon other felo* 
nies, being felony at the common law.’' 

Sea and River Banks. 

f Sect. 1. By 6 Geo. 2. c. 37. made perpetual by 31 Geo. 2. 
c. 42. ** Whoever shall unlawfully and maliciously break down 
or cut down the bank or banks of any river, or any sea-bank, 

** whereby any lands shall be overflowed, or damaged, shall suffer 

** death toithout clergy T (a) (rt)RcpeQlcd, as 

0-7 y y to taking away 

clergy, hy 4 Geo. 4. c. 46 . } and oilier punishments, viz. trans|)ortatiou. imprisonment witli or without hard 
labour, in discretion of court, substituted. 

f Sect. 2. By 8 Geo. 2. c. 20. made perpetual by 27 Geo. 2. 
c, l6. Whoever shall wilfully or maliciously pull down, pluck 
up, throw down, level, or otherwise destroy any lock, sluice, 
floodgate or other works, on any navigable river erected by 
authority of parliament ; or forcibly rescue any person or per- 
sons in lawful custody for the same, shall suffer death without 
benefit of clergy.” The offence may be tried in any adjacent 
county, but without corruption of blood, &c. 

•f* Sect. 3. It is also enacted by the said statute, par. 2. ** That 
whoever shall wilfully and maliciously draw or pluck up any 
floodgate, fixed or made in any wear or lock erected by autho- 
'' rity of parliament, in or upon any navigable river, for pre- 
serving the navigation thereof, on conviction by one witness, 

'' before two justices of that or of the adjacent county, shall be 
sent to hard labour for one month in the house of correction ; 

" — and the hundred made liable, to the amount of twenty 
pounds, 8cc.” 

+ Sect. 4. And it is further enacted by 10 Geo. 2. c, 32. 

That whoever shall unlawfully cut off, draw up, or remove and 
carry away any piles, chalk, or other materials which shall be 
driven into the ground and used for the securing any marsh, or 
sea-walls or banks, in order to prevent the lands, lying within 
the same, from being overflowed and damaged, shall forfeit 
twenty pounds ; one moiety to the informer, the other to the 
poor ; and in default, by distress, shall be kept at hard labour 
for six months. Any one justice of the place, on information 
upon oath, may summon the offender to appear, or issue his 
warrant to apprehend him, and upon appearance, or non- 
appearance, may. convict, on confession, or the oath of one wits 
ness.” 

t Sect. 5. And it is further enacted by the above statute, 

z 2 “ That 
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” all the provisions of the Black Act of 9 Geo. 1. c. 23. 
" for the bringing offenders, their aiders and abetters, to justice; 

for making compensation to the party injured ; for the reward 
** for apprehending offenders, &c. and for the more impartial 
punishment of the offences therein mentioned; together with 
all restrictions, limitations, and mitigations of the said act, shall 
extend to all cases of offences by breaking down or cutting 
“ down any bank or banks of any river, or any sea-bank, whereby 
any lands shall be overflowed or damaged.’’ 

t Sect. 6. By 4 Geo. 3. c. 12. s. 5. which recites, '' That 
the laws in being were not sufficient for the preservation of banks, 
floodgates, sluices, and other works belonging to navigable 
rivers,” and thereupon it is enacted, '' That whoever shall wil- 
fully or maliciously breaks throw down, damage or destroy any 
“ banks, floodgates, sluices, or other works, or open or draw up 
any floodgate, or do any other wilful hurt or mischief to any 
navigation erected by authority of parliament, so as to obstruct, 
'* hinder, or prevent the carrying on, completing, supporting, 
or maintaining such navigation, may be transported for seven 
" years,” 

Bedford Level. 

t Sect. 1. By 27 Geo. 2. c. IQ. '' Whoever shall maliciously 
** cut, break down, burn, demolish, or destroy any bank, mill, 
engine, floodgate or sluice, erected, made, supported, or main- 
‘ tained for the purpose of benefiting the Bedford Level, shall 
to without (a) clergy.” And further, Whoever shall 

inentofdeathpby ‘ maliciously Stop, dam up, demolish, damage, or destroy any 
4 Geo. 4. c. 46. ' river, drain, water-course, door, dam, bridge, or other works 

imprisonmrat* * erected for the purposes aforesaid, on conviction before two 
&C. substituted, 'justices for the counties and isles, or cither of them, shall for- 
" feit one hundred pounds.” 

IVest India Docks. 

By the act of the 39 Geo. 3. c. 6y. for improving the port of 
London, it is enacted (s. 4.), That if any person or persons 
whosoever shall wilfully and maliciously set on fire any of the 
works to be made by virtue of this act, or any ship or other 
" vessel lying or being in the sa'd canal, or in any of the docks, 
basins, cuts, or other works to be made by virtue of this act; 
" every person so offending in any of the said cases shall be 
“ adjudged guilty of felony, without benefit of clergy. And if 
any person or persons shall knowingly, wilfully, or maliciously 
" demolish, break down, cut, or destroy any of the works to be 
made by virtue of this act, or any ship or vessel lying in the 
" said canal, or in any of the said docks, basins, cuts, or other 
" works; then every such offender, being convicted thereof, shall 
** suffer punishment by fine, imprisonment, or transportation, at 
** the discretion of the judge, &c. before whom such offender 
'' shall- be tried and convicted.” 

^ Destroying Turnpike Cates. 

By stat 3 Geo. 4. c. 126. 128. it is enacted, " That if any 

" person 
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person or persons whatsoever shall wilfully or maliciously 
“ down, pluck up, throw down, level, or otherwise destroy or ' 
“ damage any turnpike-gate, or any chain, raili post, or bar, or 
** other fence or fences belongings to any turnpike-gate, or any 
'' other chain, bar, or fence of any kind whatsoever, set up or 
" erected, or hereafter to be set up or erected to prevent pas- ' 
" sengers passing by without paying any toll directed to be paid 
“ by any act or acts of parliament relating thereto, or any house 
or houses erected or to be erected for the use of any such tum- 
pike-gate or turnpike-gates, or any weighing engine; or shall^ 
** forcibly rescue any person or persons being lawfully in custody 
** of any officer or other person for any of the offences before- 
mentioned; then and in any of the said cases, every person so 
** offending, being thereof lawfully convicted, shall be adjudged 
guilty of felony, and shall be transported to one of his majesty’s 
plantations abroad for seven years, or, in mitigation thereof, shajl 
suffer such other punishment as the court may direct, as in 
“ cjises of petit larceny. 

“ In case any person or persons shall resist or make forcible 
opposition against any person or persons employed in the due exe- 
** cution of this act, or any particular act made for amending any 
" turnpike road, or shall assault any surveyor or any collector or 
collectors of the tolls, in the execution of his or their office or 
** offices, or shall pass through any turnpike gate or gates, rail or 
** rails, chain or chains, or other fence or fences set up or to be 
set up by authority of parliament, without paying the toll ap- 
** pointed to be paid at such gate or other fence, or shall hinder 
or make any rcsctie of cattle or other goods distrained by virtue 
” of this act, eveiy such person offending therein, shall, for every 
such offence, forfeit any sum not exceeding of 10, at the discre- 
“ tiou of the justice or justices of the peace before whom he or 
“ she shall be convicted.” 

Of Maiming Cattle* 

t Sect* 1. By 37 Hen. 8. c. 6. "Whoever shall malicioifsly, 
“ unlawfully, and willingly cuf out, or cause to be cut out, the 
“ tongue or tongues of any tame beast or beasts of any other per- 
" son or persons, the said beast then being in life, shall forfeit 
** treble damages to the party grieved, by action of trespass, and 
" ten pounds to the king, in the name of a fine.” 

t Sect, By 22 and 23 Car. 2. c. 1, it is recited, "That divers 
evil-disposed persons, intending the ruin and impoverishment of 
their fellow-subjects, had secretly in the night-time, and at other 
times when they thought their deeds were not known, practised 
the unlawful and wicked courses of cutting, maiming, woundRng, 
and killing of horses, sheep, beasts, and other cattle,” and en- 
acted, for prevention thereof, " That when, in any part of this 
“ kingdom, any person or persons shall in the night-time mali- 
" ciously, unlawfully, and willingly kill, or destroy any horses, 
" sheep or other cattle, of any person or persons whatsoever, every 
" such offence shall be adjudged felony, and the offenders and 
" every of them shall suffer as in case of felony.” 


iSect , . 
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t Sect. S. By ^2 and 23 Car. 2. c. 7. a. 3. it is provided, 
*1 That no attainder for such offence shall work any corruption of 
" blood, loss of dower, or disinheritance of heir or heirs.’' 

t Sect. 4. By 22 and 23 Car. 2.c.7. s. 4. it is further enacted. 
That in case any person or persons who shall be convict or 
** attainted of felony aforesaid, (to avoid judgment of death, or 
** execution thereupon for such his offence,) shall make his elec- 
tion to be transported beyond the seas, to any of his m^esty’s 
plantations ; that then the Justices of ailsize, oyer and terminer, 
** gaol-delivery, or justice of the peace, before whom such of- 
fender shall be convict or attaint by virtue of this act, and every 
of them respectively, shall cause judgment to be entered against 
every such offender, that he be transported beyond the seas to 
** some of his majesty’s plantations, in the said judgment to be 
'‘iparticularly mentioned and expressed, there to remain for the 
** space of seven years; and that, in pursuance of the said judg- 
ment, the sheriff or sheriffs of the county or city where such 
** offender shall be so convict or attainted, shall cause the said 
offender to be safely conveyed and embarked to be transported 
** as aforesaid ; and if any such offender shall return into this 
" kingdom before the expiration of the said seven years, he shall 
** suffer death as a felon, and as if no such election to be trans- 
ported had been made by him.” 

t Sect, 5. By 22 and 23 Car. 2. c. 7. s. 5. it is further enacted. 
Treble damages ** That if any person or persons shall in the night-time mali- 
for maiming cat- ciously, unlawfully, and willingly maim, wound, or otherwise 
downTflndo- ** horses, sheep, or other cattle, whereby the same shall 

8ures,&c. in the uot be killed or utterly destroyed, or shall destroy any plantations 
night-time. of trees, or throw down any inclosure, in manner aforesaid ; 

** that then every such offender or offenders shall lose and forfeit 
** unto the party grieved treble the damage which he or they shall 
thereby sustain ; the same to be recovered by action of trespass, 
or upon the case, to be taken at the common law,” 

Justices power + Sect. 6. By 22 and 23 Car. 2. <f. 1. s. 6. it is further enacted, 
to inquire of the ** That upon the complaint and request of the party or parties 
puSsMhTof- ** injured in any such manner, any three or more justices of the 
fenders. " peace for the county, division, city, town corporate, or place 
where such offence shall be committed, whereof one to be of 
** the quorum, shall and may, and they are thereunto authorised 
and required by virtue of this act, to inquire, as well by the 
" oaths of twelve lawful men or more of the same county as by 
examination of witnesses upon oath, or by any lawful ways or 
“ means which to them shall seem meet, of and concerning any 
** tne offences before incurred, and offenders therein ; and in 
“ order thereunto, to issue outVarrants, as well for the summon- 
“ ing of jurors, as for the apprehending of all such persons as 
shall or may be thereof suspected, and to take their examina- 
tion touching the same; as also to cause all such other persons 
V as to them shall seem likely to make discovery thereof, to ap- 
** pear before them, and to give information upon oath, of and 
** concerning their knowledge of the premises ; so no person 

“ so 
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** 80 to be eiaimne(i by aMd justicea of the peace, shall be 
** convicted, or in any wise proceeded against, for or by reason of 
'' any offence concerning which he or they shatt be so examined 
as a vi^itness, and shall upon such his examination make a true A witness refiis- 
" discovery thereof: And in case any person or persons, who by 
** the said justices be thought likely to make discovery as aforesaid, ‘tedto^SST 
shall refuse to appear, or to be examined as a witness, being 
** duly summoned by the said justices in pursuance of this act ; it 
** shall and may be lawful for the said justices of the peace to 
** commit the party so*refusing, to the common gaol for the said 
** county without bail or mainprize, until he shall submit to be 
** examined upon oath, of and concerning his knowledge touch- 
'' ing the same offence, or the offenders by whom the same was 
" committed/’ 

t Sect. 7. By 2^2 and 23 Car. 2. c. 7. s. 7. it is provided, ''That Nopcrsonshall 
'' no person who shall be punished for any offence by virtueiof edfor^thS”^*" 
" this act, shall be punished for the same offence by virtue of any fence. Proseca- 
other act or law whatsoever; nor shall be questioned for the tion muatbe 
" same, unless he be proceeded against within six months after *• 

" the offence committed.” 

t Sect. 8. By 9 Geo. 1. c. 22. it is enacted, " That if any 
" person or persons shall unlawfully and maliciously kill, maim, 

" or wound any cattle ; or shall forcibly rescue any person in 
" lawful custody for the same ; or shall by gift, promise of 
" money, or other reward, procure any of the king’s subjects to 
" join him or them in such unlawful act ; every person so offend- Vide 4 Geo. 4. 
" mg shall suffer death, without benefit of clergy!^ And by 22 
Eliz. c. 13. the hundred are liable to the amount of ,£200. 

t Sect. 9 . It hath been determined, that the statute 9 Geo. I. ^wsinCro, 
c. 22. is to be considered as an extension of the provisions of the 
22 and 23 Car. 2. c. 7. 

t Sect. 10. It hath also been determined, that although "cattle” 
is the only word used in the 9 Geo. 1. c. 22. yet an indictment gg*®* 
thereon for shooting a mare and "a stone colt” is good, although '2 Black. 72S. 
it do not aver them to be cattle within the meaning of the act. 

t Sect. 1 1. It hath also been determined, that if A. and B. be The case of John 
indicted on the statute 9 Geo. I. c. 22. for unlawfully, mali- Midwintcrand 
ciously and feloniously killing a mare, and it appear in evidence 
that J. with the assistance of B. caught the mare in the field assizes 1749, on 
where she was grazing, and fastened a rope about her neck, and a case reserved 
that B. took hold of the rope and held it straight in order to prevent o^the 
the mare getting away, or starting from the blow, while A. with Foster C.L 415. 
a large sharp hook called a hill, gave the mure a deep wound in See also S. C. 
the belly, of which she died, that they are both equally guilty, and 
ousted of their clergy by the statute, although the act doth not v.Royce,4Biirr. 
by any express provisions take in aiders and abettors {a). 2075 ^ 

SCO the propriety of this decision very ably controverted by Mr. Justice Foster in his statement of tbia 
case, Foster's Cro. Law, App. 41 6. 

The punishment of death without benefit of clergy is repealed 
By statute of 4 Geo. 4. c. 54. ; which also alters a ruling which 

had 
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had taken place in the construction of this act. It had been held in 
several cases, that the mischief to the animal must be done from mo- 
tives of malice against the owner But the statute of 4 Geo. 4. 
ENACTS, ''if any person shall unlawfully and maliciously kill, maim 
" or wound any cattle, whether from malice conceived against the 
" owner or otherwise » or of procuring, counselling, [aiding or abet- 
" ting thereof, shall be liable, at the discretion of the court, to be 
" transported beyond the seas for life, or for such term not less 
** than seven years, as the court shall adjudge, or to be imprisoned 
" only, or to be imprisoned and kept to hkrd labour, in the com- 
" mon gaol or house of correction, for any term not exceeding 
" seven years.** 

No indictment lay at common law for killing or wounding 
cattle, but it was a mere trespass, for which the party injured 
had his remedy by civil action. Dan. Ranger was indicted at 
common law on an indictment w^hich charged him on the 23d 
May, 33 Geo. 3. with force and armSy at, &c. one black gelding 
of the value of <£30, of the goods and chattels of William Collyer, 
unlawfully did maim, to the damage, &c. and against the peace, &c. 
But the judges held that the indictment contained no indictable 
offence. For if the offence w^ere not wdthin the black act, the 
fact itself was only a trespass, and that the " force and arms al- 
" leged ill the indictment, was no more than the allegation in 
" every declaration of trespass.** 2 E. P. C. 1074. 

Burning Heaps of Wood prepared for Coals, Sjc. 

By stat. 37 Hen. 8. c.6. "If any person or persons maliciously, 

" willingly, or unlawfully do burn, or cause to be burned, any 
" heap or heaps of w^ood of any other person or person, prepared, 

" cut, and felled, or to be prepared, cut, or felled, for making of 
" coals, billets, or talwood ; then every such offender and offend- 
" ers shall not only lose and forfeit unto the party grieved treble 
" damages for such offence or offences, (the same to be recovered 
" by action of trespass,) but also shall forfeit to the king, for every 
" such offence, <£l0, in the name of a fine.** 

The offence herein described seems, by the preamble, to be 
pointed at such as commit it from a motive of malice to the owner 
of the property ; for it recites that malicious and envious per« 
sons, being men of evil and perverse dispositions, &c. and mind- 
ing the hurt, undoing, and impoverishment of true and faithful 
subjects, have of late invented a new damnable kind of vice, &.c. 
and damnifying of the king’s true subjects, 8cc. in committing such 
and such offences.** 

Burning Wains or Carts laden with Goods. 

The last mentioned statute subjects to the same punishment, 

" any person or persons who shall maliciously, wilfully, and un- 
" lawfully bum or cause to be burned any wain or cart laden or 
" to be laden with coals or any other goods or merchandizes of 
any other person or persons.** 

^ Destroying 







Cb/d4« 


MALtoious^ m^muvitu. 


Destroying Chranaries, and Waggons laden with Comi Scattering 
. Grain, S^c. ^ 

By 1 1 Geo. 2. c. it is enacted^ That whoever shall 
** wilfully and maliciously beat^ wound, or use any other violence 
** to or upon any person or persons, with intent to deter or hinder 
him or them from buying of any corn or grain in any'marke^or 
** other place within this kingdom ; or shall unlawfully stop or 
** seize upon any waggon, cart, or other carriage, or horse loaded 
with wheat, flour, meal, malt, or other grain, in or on the way 
to or from any city, market-town, or sea-port of this kingdom, 

** and wilfully and maliciously break, cut, separate, or destroy the 
same, or any part thereof, or the harness of the horses drawing 
the same ; or shall unlawfully take off, drive away, kill, or wound 
any such horses, or unlawfully beat or wound the driver or 
** drivers of such waggon, cart, or other carriage, or horse so 
loaded, in order to stop the same ; or shall, by cutting of the 
** sacks, or otherwise, scatter or throw abroad such wheat, flour, offence im- 
meal, malt, or other grain, or shall take, or carry away, spoil, or prisonment and 
damage the same, or any part thereof ; on conviction by two public whipping, 
''justices of the peace, or at sessions, shall be sent to the com- 
" mon gaol or house of correction, to hard labour, not exceeding 
" three months, nor' less than one, and be once publicly whipped 
" during the said confinement.” 

a 

+ Sect. 2. By 11 Geo. 2. c. s. 2. it is further enacted. 

That if any such person or persons so convicted shall commit 
" any of the offences aforesaid a second time, or if any person or 
persons shall wilfully and maliciously pull, throw down, or pomtion for 
" otherwise destroy any store-house or granary, or other place 
" where corn shall be then kept, in order to be exported ; or shall 
" unlawfully enter any such store-house, granary, or other place. Destroying gra- 
“ and take and carry away any corn, flour, meal, or grain there- nary,&c.oren- 
" from, or shall throw abroad or spoil the same, or any part gpoJihjgmeiu!* 
"thereof; or shall unlawfully enter on board any ship, barge, flour, &c. trails- 
" boat, or vessel, and shall wilfully and maliciously take and carry portatiopfor 
" away, cast, or throw out ^herefrom, or otherwise spoil or 
" damage any meal, flour, wheat, or grain therein, intended for 
exportation ; every person so offending shall, on conviction, be 
" transported for seven years ; and if such convict shall return, 

" &c. he shall suffer death as a felon, without* benefit of clergy; 

" but without corruption of blood, loss of dower, or disinherit- 
" ancc.” 


Destroying Ships. 

Sect, 1. By 22 and 23 Car. 2. c. 11. s. 12. it is becited, Peionyforany 
" That whereas it often happeneth that masters and mariners of officer or other 
shipshaving insured or taken upon bottomry greater sums 
money than the value of their adventure, do wilfully cast away, 
burn, or otherwise destroy the ships under their charge, to the 
merchants’ and owners’ great loss; for the prevention thereof for 
the future,” it is enacted, " That if any captain, master, mariner, , , 

or other officer belonging to any ship, shall wilfully cast away, 

bum. 
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" bum, or othenvke destroy the ship unto whieh he bokwigeth, 
" or procure the same to be done, he shall suffer death as a 
" felon ” 

Ctptwii,ina8ter,- Sect. 2. By I Ann. st. 2. c. 9. »• 4. it is enactkd, " That 
ba siw or**** “ ^ captain, master, mariner, or other officer belonging to 
burain^f&e. wilfully cast away, burn, or otherwise destroy 

any ship, shall ** the ship unto which he belongeth, or procure the same to be 
suffer death. u done, to the prejudice of the owner or owners thereof, or of any 
** merchant or merchants that shall load«goods thereon, he shall 
** suffer death as a felon.*’ * 

Any owner, &c. t SecU 3. By 4 Geo. 1. C. 12. S. 3. IT IS ENACTED, That if 
wilfully destroy- ** any^ owner of, or captain, master, mariner, or other officer be- 

wilfully cast away, bum, or otherwise 
sorers, shall suf- destroy the ship of which he is owner, or unto which he be- 
fer death. longeth, or in any manner or wise direct or procure the same 

to be done, to the prejudice of any person or persons that shall 
underwrite any policy or policies of insurance thereon, or of 
any merchant or merchants that shall load goods thereon, he 
** shall suffer death.’* 

Wilfully de- f Sect. 4. By 1 1 Geo. 1. c. 29. s.6. it is becited, '*That 
stroying ships, whereas some doubts have arisen touching the nature of the of- 
death. fence provided against by the said recited act, and the trial and 

punishment to be had and inflicted for the same,** it is therefore 
ENACTED, That if any owner of, or captain, master, officer, or 
mariner belonging to any ship or vessel, shall wilfully cast away, 
** bum, or otherwise destroy, the ship or vessel of which he is 
owner, or to which he belongeth, or in any wise direct or pro- 
cure the same to be done, with intent or design to prejudice 
^ any person or persons that bath or shall underwrite any policy 

* or policies of insurance thereon, or of any merchant or merchants 
^ that shall load goods thereon, or of any owner or owners of 

* such ship or vessel, the person or persons offending dierein 
' being thereof lawfully convicted, shall be deemed and adjudged 

a felon or felons, and shall suffer as in cases of felony w'ithout 
' benefit of clergy.’* 

Pow’s case, been determined, on an indictment against two 

Cases Crown persons as principals and another as accessary before the fact, for 

baw,4e. unlawfully burning and destroying a ship, that if it appear that 

the person charged as accessary was neither owner, master, cap- 
tain, nor mariner of the vessel burned, he is notan offender within 
the above statutes. 

At the Admiralty sessions, in October, 1802, G. Easterby and 
W. Macfarlane were convicted, as accessaries before the fact, of 
procuring the brig Adventure to be feloniously lost upon the 
bij^ seas. It appeared that they concerted the loss of the ship 
with the maj^ter, Codlin, who effected it ; but that neither Easterby 
nor Macfarlane was on board the ship at sea, within the jurisdic- 
tion of the Admiralty. The courts upon a case reserved, held the 
triflimproper before the court of Admiralty, and the parties were 
|^4p^ed. (Addenda to East, P. C. xxvii.) 
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upon die constnictioD of ditact9Qf4eiidll Geo* l.itlias 
been ruled that if a ship be only run aground or stranded upon a 
rock, and be afterwards got off in a condition^ capable of being 
easily refitted, she cannot be said to be cast away or destroyed^ 
and therefore is not within either of these statutes. Upon this dis- 
tinction, Augustin de Lindo, the master of a Spanish vessel called 
£1 Principe de Espana, was acquitted at an Admiralty sessions, 
holden before Sir Thomas Salusbury, and Yates and Aston, 

Justices. E. P. C. p. IQ9B. 

Plundering and Injuring Shipwrecks, 

By 12 Aniv st. 2. c. 18. s* 1. it is enacted, That the sheriffs, sherifii, 

** justices of the peace of every county, or county of a city or mayori, kc, 

** town, and also all mayors, bailiffs, and other head officers of 
corporations and port-towns near adjoining to the sea, and all ^iLon men 
** constables, headboroughs, tythingmen, and officers of the cus- assist afaipB in 
toms in all and every such places, shall, upon application made 
to them, or any of them, by or on the behalf of any commander, 

“ or chief officer of any ship or vessel of any of her majesty’s 
** subjects, or others, being in danger of being stranded or run on 
shore, or being stranded or run on shore, are hereby empow- 
“ ered and required to command the constables of the several 
** ports within her majesty’s dominions, nearest to the sea-coasts 
** where any such ship or vessel shall be in danger as aforesaid, 

** to summon and call together as many men as shall be thought 
** necessary to the assistance and for the preservation of such 
** ship or vessel so in distress as aforesaid, and their cargoes ; 

** and that if there shall be any ship or vessel, either man of war 
or merchant’s ship, belonging to her majesty, or any of her mi ships to 
subjects, riding at anchor near the place where such ship or 
vessel is in distress or danger as aforesaid, the officers of the 
customs, and constables above-mentioned, or any of them, are 
hereby empowered and required to demand of the superior 
officers of such ship or vessel so riding at anchor as aforesaid, 

** assistance by their boats, and such hands as they can conve- 
niently spare, tor the said service and preservation of the said 
ship or vessel so in distress as aforesaid ; and that in case such 
superior officer of such ship or vessel riding at anchor as afore- 
said, shall refuse or neglect to give such assistance, he shall 
forfeit for the same the sum of one hundred pounds, to be re-^ on forfeiture of 
" covered by the superior officer of the said ship or vessel so in 
" distress as aforesaid, together with their costs of suit, in any of 
** her majesty’s courts of record, by action, debt, bill, plaint, or 
'' information, wherein no essoin, wager of law, or protection 
“ shall be allowed.” 


i* Sect, 2. By 12 Ann. st. 2. c. 16. s. 5, it is further enacted, Making holes i 
' That if any person or persons shall make, or be assisting in 
’ the making, any hole in the bottom, side, or any other part of 
' any ship or vessel so in distress as aforesaid, or shall st^l any 
' pump belonging to any ship or vessel so in distress as aforesaid, 
or shall be aiding or abetting in the stealing such pump as 
' aforesaid, or shall wilfully do any thing tending to the imme- 
' diate loss or destruction of such ship or vessel, such person or 
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** persons shall be and are hereby made guilty of felony without 
benefit of his, her, or their clergy.” 

t Sect. 3. By 26 Geo. 2. c. 19. it is enacted, That if any 
person or persons shall plunder, steal, take away or destroy any 
goods, or merchandizes, or other effects, from or belonging to 
any ship or vessel of his majesty’s subjects, or others, which 
shall be in distress, or which shall be wrecked, lost, stranded, 
or cast on shore in any part of his majesty’s dominions (whether 
any living creature be on board such vessel or not), or any of 
** the furniture, tackle, apparel, provision, or part of such ship or 
vessel; or shall beat or wound with intent to kill or destroy, 
** or shall otherwise wilfully obstruct the escape of any person 
** endeavouring to save his or her life from such ship or vessel, 
or the wreck thereof; or if any person or persons shall put 
out any false light or lights with intention to bring any ship or 
** vessel into danger ; then such person or persons so offending 
shall be deemed guilty of felony, and being lawfully convicted 
thereof, shall suffer death as in cases of felony without benefit 
of clergy.” 

+ Sect. 4. By 26 Geo. 2. c. 19. s. 2. it is provided, " That 
when goods or effects of small value shall be stranded, lost, or 
cast on shore, and shall be stolen without circumstances of 
cruelty, outrage, or violence; then and in such cases it shall be 
lawful for any person or persons to prosecute for such offence 
by way of indictment for petit larceny; and the offenders being 
^ thereof lawfully convicted, shall suffer such punishment as the 
laws in cases of petit larceny do enjoin or require.” 

t Sect. 5. By 26 Geo. 2. c. 19. s. 8. it is enacted, That if 
oath shall be made before any magistrate, lawfully empowered 
to take the same, of any such plunder or theft, and the exami- 
nation in writing thereupon taken shall be delivered to the 
clerk of the peace of the county, riding, or division wherein 
such fact shall be committed, or to his deputy; or if oath shall 
be made before any such nmgistrate of the breaking any ship, 
contrary to the aforesaid act made m the twelfth year of the 
reign of her said late majesty queen jlnne, and the examination 
in writing thereupon taken shall be delivered to such clerk of 
the peace or his deputy ; then such clerk of the peace shall 
cause the offender or offenders in any the said cases to be 
forthwith prosecuted for the same, either in the county where 
the fact shall be committed, or in any county next adjoining ; 
in which adjoining county any indictment may be laid by any 
other prosecutor ; and if the fact be committed in Wales, then 
the prosecution shall or may be carried on in the next adjoin- 
ing English county; and the necessary charges of such prose- 
cutions by the clerk of the peace shall be paid by the treasurer 
of the county, riding, or division where the fact shall be com- 
mitted, to such amount as the justices of the peace in their 
general or quarter-sessions shall order and ascertain the same; 
and if such clerk of the peace shall neglect or refuse to carry 
o4 such prosecution in due manner, he shall forfeit one hundred 
pauods for every such offence, to any person or persons who 

together 
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shall sue for tlie same, by action of debt, bill, plaint, or infor- 
** mation, in any of his majesty’s courts of record at West- 
minster; in which action.no Essoin, protecti^, wager of law, 

** or more than one imparlance shall be allowed.” 

t Sect. 6. By 26 Geo. 2. c. 19* ». 9» it is further enacted, Officers forpui- 
" That the commissioners of the land-tax, the deputy-sheriff, the a? s 
" coroners of excise in each county, riding, and division, shall* be c. is. inciecu- 
** proper officers for putting in execution this present act made tion. 

“ ill the twelfth year of the reign of her late majesty queen .4wwe, 

'' together with those therein respectively named for that pur- 
pose.” 

t Sect. 7. By 26 Geo. 2. c. 19. it is recited, “ That by an 3 Geo. 2. c. is. 
act made in the third year of his late majesty King George the 
First (intituled, An act for the better regulating of pilots, for the 
conducting of ships and vessels from Dover, Deal, and the isle of 
Thanet, up the river q/’ Thames and Medway), it is enacted, that 
the lord warden of the Cinque Ports for the time being shall 
nominate and appoint, by an instrument under his hand and seal, 
three or more substantial persons in each of the Cinque Ports, 
two ancient towns and their members, to adjust and determine, 
within the space of twelve hours, differences which shall or may 
arise within the jurisdiction of the Cinque Ports, relating to the 
salvage of anchors and cables, from which vessels shall or may 
be forced by extremity of weather,” and hereby enacted, “ That Officers for put- 
the lord warden of the Cinque Ports for the time being, and jgVnn* in exc- 
the lieutenant of Dover-castle for the time being, and the cutionwiihin 
** deputy warden of the Cinque Ports for the time being, and the liberty of 
'' the judge official and commissary of the court of admiralty of 
** the Cinque Ports, two ancient towns, and the members thereof, 

'' for the time being, and all and every of them, and all and every 
** other person and persons appointed or to be appointed by the 
lord warden of the Cinque Ports for the time being, pursuant 
to the said act made in the third year of his late majesty’s 
“ reign, shall be the persons to put in execution, within the 
liberty and jurisdiction of the Cinque Ports, two ancient towns, 

** and their members, all the .powers and authorities given and 
granted in and by this act, and in and by the before mentioned 
act of parliament made in the twelfth year of her said late 
majesty queen Anne; and also in and by the said act made in 
the fourth year of the reign of his late majesty King George 
the First; and also shall and may execute, perform, and do, 
within the jurisdictions aforesaid, all the acts, matters, and 
things contained in this and the before mentioned statutes, in 
' like and as full and ample manner, to all intents and purposes, 

‘ as any justice or justices of peace, or any other person or per- 
sons, are by this and the said acts appointed or authorised to 
do in any other part of the kingdom.” 

t Sect. 8. It hath been decided, that an offence against these and Roberts, 
statutes committed in Anglesea, maybe tried in Shropshire, as Salop Summer 
the next adjoining county to Angksea. Tew re5M»t3! 

t Sect. 9. By 33 Geo. 3. c. 67. s. 5. (made perpetual by 
41 Geo. 3. c. 19.) it is enacted, “ That if any seaman or seamen, to any .hip, 

" keel- to saffin <te«th ; 
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kMlman or keelmen. caster or casters, ship citf penter or ship 
" carpeSDters, or other person or persons, shall wilfully and mall* 
cioUsly bum or set fire to any ship, keel, or other vessel, every 
person so offending, and being thereof lawfully convicted, in 
** any court of oyer and terminer^ to be holden in and for the 
" county, shire, riding, division, or district wherein the offence 
\^as committed, shall be adjudged guilty of felony without 
'' benefit of clergy, and shall suffer death as in cases of felony 
" without benefit of clergy.” 

and destroying f Sec^. 10. By 33 Geo. 3. c. 67« s. 6, "it is further enacted, 
or damaging « That if any seaman or seamen, keel man or keelmen, caster or 
other meanMo casters, ship Carpenter or ship carpenters, or other person or 
be transported. '' persons, shall wilfully and maliciously destroy or damage any 
ship, keel, or other vessel, (otherwise than by fire,) every sea- 
man, keelman, caster, ship carpenter, and other person so 
offending, and being thereof lawfully convicted upon any 
** indictment to be found against him, her, or them; in any court 
of oyer and terminer, or general or quarter-sessions of the peace 
** to be holden respectively in and for the county, shire, riding, 
division, or district wherein the offence was committed, shall 
** be adjudged guilty of felony, and shall be transported to some 
of his majesty’s dominions beyond the seas, for any space of 
time or term of years not exceeding fourteen years, nor less 
“ than seven years.” 


Ppoiecutiona to t Sect. 11. By 33 Geo. 3. c. 67. s. 8. it is provided, That 
be commenced « no person or persons shall be prosecuted by virtue of this act, 
within ayear. offences aforesaid, unless such prosecution be 

** commenced within twelve calendar months after the ofi'ence 
committed.” 


By 1 and*2 Geo. 4. c. 75. s. 11. If any person or persons 
" shall wilfully cut away, cast adrift, remove, alter, deface, sink or 
** destroy, or shall do or commit any act with intent and design to 
** cut away, cast adrift, remove, alter, deface, sink or destroy, or in 
'' any other way injure or copceal, any buoy, buoy rope or mark 
" belonging to any ship or vessel, or which may be attached to any 
anchor or cable, belonging to dny ship or vessel whatever, 
'' whether in distress or otherwise, such person or persons so of- 
fending shalb on being convicted of such offence, be deemed and 
adjudged to be guilty of felony, and shall be liable to be trans- 
pmted for any term not exceeding seven years ; or, in mitigation 
** of such punishment, to be imprisoned for any number of years, 
at the mscretion of the court in which the conviction shall be 
« made.” 

If any person shall, knowingly and wilfully, and with intent 
** to defraud and injure the true owner or owners thereof, or any 
" person interested therein as aforesaid, purchase or receive any 
anchors, cables, or goods or niierchandize which fbay have been 
taken up, weighed, swept for, or taken possession of, whether 
** the same shall have belonged to any ship or vessel in distress 
or otherwise, or whether" the same shaQ have been preserved 
** from any wreck, if the directions hereinbefore contained with 
to such articles shall not have been previously complied 

** with. 
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** with, ftudi person or pmone shall, on convictton thereof, be 
** deemed guilty of receiving stolen goods, knowing the same to 
be stolen, as if the same had been stolen onshore, and suffer 
the like punishment as for a misdemeanor at the common law, 
or be liable to be transported for seven years, at the discretioir 
of the court be/ore which he, she or they shall be tried/* 

By 1 and 2 Geo. 4. c. 76. similar provisions are made for the 
Cinque Ports. 

For destroying king’s ships, &c. vide ante, p. 50 — ** Offences 
against the King.” 

By the articles of war, king’s ships negligently running others 
down, the offender to be punished by court-martial. 

For Damaging Ships in Thames, vide ante, p* 232. 


CHAP. XXV. 

OF PURVEYANCE. 

Anciently the king’s court was supplied with necessaries 
from the ancient demesnes of the crown, which were manured 
for that purpose, and in respect thereof the tenants of those lands 
had many privileges, which they still enjoy; but this method 
being found to be troublesome and inconvenient, was by degrees 
disused, and afterwards the king used to appoint certain omcers 
to buy in provisions for his household, who were called pur« 
veyors, and claimed many privileges, by the prerogative of the 
crown, and seem to have had the pre-emption of all such victuals 
as were brought by any one to sell again. 

+ Sect. 2. By Magna Charta, chapter 21. " The king shall 
not take the timber of any person against his will and by 
many subsequent statutes, several offences of purveyors were 
made felonies ; as if they took things above the value of twelve- 
pence against the will of the owner, without warrant, or without 
such appraisement as was directed by those statutes, or withont 
paying for them, &c. 

t Sect. 3. But these laws having been found by experience not 
to have sufficiently provided against the oppressions of wreons 
employed for making provisions for his majestfs household, car~ 
riages, and other purveyance for his majesty, and several counties 
having found themselves obliged to submit to sundry rates and 
taxes, and compositions, to redeem themselves from such vexa- 
tions and oppressions, as it is recited 1^ 12 Car. 2. c. 24. s. 
it was enacted by the said statute, That from thenceforth no 
sum or sums of money, or other thing, shall be taken, raised, 
taxed, rated, imposed, paid, or levied, for or in regard of aqy 
provision, carriages, or purveyance for his majesty, his heirs or 
" successors.” , 

Sect. 4. And by 12 Car. 2* c. 24. s. 13. it is further enacted, 

"That 
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** That no person or persons, by any warrant, commission, or 
" authority under the great seal, or otherwise, by colour of buy- 
** ing or making provision or purveyance for his majesty, or any 
** queen of England for the time being, or of any of the children 
of any king or queen of England for the time being, or that 
** shall be, or for his, their, or any of their household, shall take 
** any timber, fuel, cattle, corn, grain, malt, hay, straw, victual, 
cart, carriage, or other thing whatsoever, of any the subjects of 
** his majesty, his heirs or successors, without the free and full 
consent of the owner or owners thereof, had and obtained 
** without menace or enforcement; nor shiall summon, warn, take, 
** use, or require any the said subjects to furnish or find any 
** horses, oxen, or cattle, carts, ploughs, w^ains, or other car- 
“ riages, for the use of his majesty, his heirs or successors, or of 
** any queen of England, or of any child or children of any of the 
** kings or queens of England for the time being, for the carrying 
** the goods of his majesty, his heirs or successors, or the said 
** queens, or children, or any of them, without such full and free 
** consent as aforesaid; any law, statute, custom, or usage to the 
** contrary notwithstanding.’^ 

Sect. 5. And by J2 Car. 2. c. 24. s. 14. it is further enacted. 
That no pre-emption shall be allowed or claimed in the behalf 
of his majesty, or of any of his heirs or successors, or of any of 
the queens of England, or of any of the children of the royal 
** family, for the time being, in market or out of market, but that 
** it be free to all and every the subjects of his majesty, to sell, 
dispose, or employ his said goods to any other person or per- 
** sons, as him listeth ; any pretence of making provision or pur- 
** veyaiice of victual, carriages, or other thing for his majesty, 

** his heirs or successors, or of the said queens or children, 
or any pretence of pre-emption in theiri or any of their behalfs 
** notwithstanding. And if any person or persons shall make 
provision or purveyance for his majesty, his heirs or successors, 
or any the queens or children aforesaid, or impress or take any 
such carriages, or other things aforesaid, on any pretence or 
colour of any warrant aforesaid, under the great seal, or other- 
wise, contrary to the intent hereof, it shall be lawful for the 
" justices of peace, or such two or one of them as dwell near, 

** and to the constables of such parish or village where such 
occasion shall happen, at the request of the party grieved, to 
commit, or cause to be committed, the party or parties so 
** doing and oiFending, to gaol, till the next sessions, there to be 
indicted and proceeded against for the same,” 8cc. 

Sect. 6. But this absolute and universal restraint of all kinds of 
purveyance having been found by experience inconvenient, it was 
enacted by 13 and 14 Car. 2. c. 20. which has been often con- 
tinued by subsequent statutes, that the officers of the navy may 
press carriages for the use of bis majesty’s navy and ordnance, 
according to the regulations prescribed by that statute, and the 
like was enacted by 1 Jac. 2. c. 10. in relation to the king’s royal 
progresses, &c. 


END OF PART 1. 
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BOOK I. PART 11. 


OF OFFENCES AGAINST THE COMMONWEALTH. 

t 

It has been before observed (Chap. II. p. 3.) that of offences 
against man, some were more immediately against the king, 
oUiers more immediately against the subject. In the preceding 
Part, the offences against the king, as affecting his person and 
rights, and also against the subject, as affecting his person, ha- 
bitation, and property, have been considered. It now remains 
to consider of offences against the commonwealth, which of- 
fences may be distributed under the following heads : 

Offences against god and religion. 
against public justice. 
against the public peace. 
against public trade. 
against the public revenue. 
against the public health. 
against the public economy. 


CHAP. XXVI. 

AGAINST GOD. 

Oj Heresy, 

The offences more immediately against God are, by common 
law, of three kinds : Heresy, Witchcraft, and Sodomy. 

Concerning Heresy, I shall consider, 1. What it is.(l) 2. By 
whom it is cognizable. S. How it is punishable. 

• Sect, 1. As to the first point, it seems, that among protestants, 4 Comm. 44. 
heresy is taken to be a false opinion, repugnant to some point of ^ 
doctrine clearly revealed in scripture, and either absolutely essen- iHaTe.^sto 
tial to the Christian faith, or at least of most high importance. 410. 3 inst. 40 . 

Sect 2. But it is impossible to set down all the particular errors 4 ^mm. 48. 
which may properly be called heretical, concerning which there Jvocdit.34ito 

are, 34r. 

(1 ) According to Lyndwood, It gui male mtit ** rum, vcl de articuUt fM aliter praScat, d/ocet, vel 
** vel doeet de Jide, de evrpore ChmH^ de baptimato, mUit gudm ^eeet lencta mater eeelem, dieitwr here^ 

peeeaterm eorfemm, matrinmb, vel aliit sacra-’ ** tim,** (Pro?mctale de Hsreticis.) 

*• mentdi eeeletle, eigehiroUter fii de aliguo preedktO’ 
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ai^, and always have been, so many intricate disputes. However, 
the statute 1 Eliz. c. 1. s. 18. which erected the high commission 
(a) Repealed by (®)» having restrained the same from adjudging any points 

i6Car!^,c.ii. ^ be heretical which have not been determined to be such, either 
3. by scripture, or by some one of the four first general councils, or 

by^ some other council, by express words of scripture, or by the 
parliament, with the assent of the convocation ; it has been since 
generally holden, that these rules will be good directions to eccle- 
3 Inst 40. siastical courts in relation to heresy. 

B. IJcresy, Sect, 3. As to the second point, viz, by whom heresy is cogni- 
P®"**”* zable. It is certain that the convocation may declare what opi- 
2 . r,ss6, uJqujj heretical; but it hath been questioned of late, whether 
they have power at this day to convene and convict the heretic. 


F. N. B, 269. 
Sum. 5. 

1 Hale, 392. 
Gib. 401. 410. 
12 Co. 56,57. 
93. 3 Inst. 40. 
9 St. Tr. 275. 


27 H. 8. 14. 
.5 Co. 58, 
Hob. 236. 

3 Inst. 39. 
12 Co. 56. 
Finch. 219. 
1 Salk. 135. 


lHH]c,.m 
3 Tnst. 42. 
iRoii. no. 
2 Bulst. 300. 


5 Co. 5. 

1 And. 191. 
1 Leon. 190. 
S Lev. 314. 
i Hale, 407. 


Sect. 4. However it is agreed, that every bishop may convict 
persons of heresy within his own diocese, and proceed % church 
censures against those who shall be convicted : but it is said, that 
no spiritual Judge who is not a bishop, hath this power ; and it 
has been questioned, whether a conviction before the ordinary be 
a sufficient foundation whereon to ground the writ de hareiico 
comhircndo, as it is agreed that a conviction before the convoca- 
tion was. 

Sect, 5. By 24 Hen. 8. c. 9. the archbishop of either province 
may cite any person before him for heresy, if the immediate 
ordinary either consent thereto, or do not his duty in punishing 
the same. 

Sect, fi. But it is certain, that a man cannot be proceeded 
against at the common law, in a temporal court, merely for heresy ; 
yet if, in maintenance of his errors, he set up conventicles, and raise 
factions, which may tend to the disturbance of the public peace, 
it seems that he may in this respect be fined and imprisoned, upon 
an indictment, &c. at the common law. 

Sect. 7» Also a temporal Judge may incidentally take notice, 
whether a tenet be heretical or not ; as where one was committed 
by force of 2 Hen. 4. c. 5. for s.aying, that he was not bound by 
the law of God to pay tithes to the curate ; and another for say- 
ing, that though he was excommunicated before man, yet he was 
not before God ; the temporal courts on an habeas corpus in the 
first case, and on an action of false imprisonment in the other, 
adjudged neither of the points to be heresy within the statute ; 
for the king’s courts will examine all things which are ordained by 
statute. 

Sect. 8. Also in a quare impedit, if the bishop pleaded that he 
refused the clerk for heresy, it seems that he must set forth the 
particular point, that it may appear to be heretical, to the court 
wherein the action is broughf*; which having conusance of the 
original cause, must by consequence have a power as to all inci- 
dental matters necessaiy for the determination of it ; and, without 
knowing the very point alleged against the clerk, will not be able 
to give directions concerning it to the jury, who, if the party be 
dead, are to try the truth of the allegation. 


Sect. 
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Sect* 9* But if a man be proceeded against as an heretic in the 5 Cb. ss. 
spiritual court pro salute animaf and think himself aggrieved, his ^ b. 14. 
proper remedy seems to be by appeal to a higher ecclesiastical 
court, and not to move for a prohibition from a temporal one, 
which, as it seems to be agreed, cannot regularly determine oi* dis- 
cuss what shall be called heresy. 

Sect. 10. As to the third point, viz. How heresy is punish- f.n.B. 269. 
able, (2) there is no doubt but that at common law one convicted 5 In»t43. 
thereof, and refusing to abjure it, or falling into it again after he J^*^p“** 
had adjured it, might be* burnt by force of the writ de haretico 
comburendo, which was grantable out of chancery upon a cer- 
tificate of such conviction; but it is said, that he forfeited neither 
lands nor goods, because the proceedings against him were only 
pro salute anima. 

Sect. 1 1 . But at this day the writ de haretico comburendo is 
abolished by 29 Car. 2. c. 9. And all the old statutes which give Sum. 4 , 5 . 
a power to arrest or imprison persons for heresy, or introduce for- 
feiture on that account, are repealed. 

Sect. 12. Yet by the common law, an obstinate heretic being i Salk.293. 
excommunicated, is still liable to be imprisoned by force of the B.K.H.314. 
writ de excommunicato capiendo, till he makes satisfaction to the 
church. 

Sect. 13. And by 9 and 10 Will. 3. c. 32. *Mf any person, pcnoltjanddis- 
** having been educated in or having made profession of thechris- ability for 
tian religion within this realm, shall be convicted in any of the 
" courts of W estminster, or at the assizes, of denying any one of the llol^Triuity 
the persons in the Holy Trinity to be God, or of maintaining that to be God. 
there are more Gods than one, or of denying the truth of the 
Christian religion, or the divine authority of the holy scriptures, si . Gco^ sf 
he shall for the first offence be adjudged incapable of any office; c. . 
and for the second, shall be disabled to sue any action, or to be 
a guardian, executor, or administrator; or to take by any legacy 3 1. c. 21. 

“ or deed of gift, or to bear any office civil or military, or bene- 
ficc ecclesiastical, for ever, and shall also suffer imprisonment 
for three years, without bail or mainprize, from the time of such 
conviction.” 

Sect. 14. But by 9 and 10 Will. 3. c. 32. s, 2. it is provided. Information 
** That no person shall be prosecuted by virtue of this act for any Jluhiii foiir” 
words spoken, unless the information of such words shall be days, and 
given upon oath before a justice of the peace within four days prosecution 
after such words spoken ; and the prosecution of such offence 
** be within three months affer such information.” months. 

Sect. 15. Also by 9 and 10 Will. 3. c. 32. s. 3. Any person 
convicted of the aforesaid crimes shall, for the first offence nounceVds erro- 

** (upon neous opinions, 

(2) By the canon law, when a person was de- " eot de$erere, a cum eis dmolvUur corffugaUs smntus 
dared a heretic, all the rciations and charities of ** €t potest Jitn sepamtio a tharo. Item naretici miU 
drii life were dissolved, for Lyndwood tells ns, ** infames et inUstabilet aetxoi et pasnmJ* Fron^ 

" Sunt man haredd jure excommunieati. Item what part of the charitable doctrines delivered by 

omnes eorum fdelet Uberantur, et omnxt abligatio as the holy founder of our religion, these learned and 
" quasitaditsolvitur. Itmin fUm distalmtur vinculum pious canouisU drew their authorities, it may be dif- 
** patris poteelatu, et^JUU Jratres wt eorores debent fiedtto determine. 

A a2 
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he shall be dis- (upon his acknowledgment and renunciation of such erroneous 
charged. - n opiniong within four months after conviction), be discharged 
from all penalties and disabilities incurred by such conviction.'^ 


3 Inst. 44. 
Dalt. p. 513, 
514. 


3 Inst. 44. 

F. N. B. 269, 
S. P. C. 38. 
C. Kliz. 671. 


OJ‘ Witchcraft. 

Offenders of this nature are said to have been of three kinds. 

<1 

CoNJUttEiis,who by force of certain magic words endeavoured 

to raise the devil, and compel him to execute tlieir commands. 

* 

W ITCHES, who by way of friendly conference were said to bar- 
gain with an evil spirit to do what they desire of him. 

Sorcerers or charmers, who by the use of certain supersti- 
tious forms of words, or by means of images, or other odd repre- 
sentations of persons or things, &c. were said to produce strange 
effects above the ordinary course of nature. 

Sect. 2. All these were anciently punishable in the same man- 
ner as heretics, by the wTit de hccrelico combiirendo after a sentence 
in the ecclesiastical court, and a relapse. And it is said also, that 
they might be condemned to the pillory, 8cc. upon an Indictment 
at common law. 


1 Hale, 383. 
45 Ed. 3. 17. 
B. Cor. 15. 


2 Kc^.719. 


Sect. 3. In the time of king Edward the third, one taken with 
the head and face of a dead man, and a book of sorcery, was 
brought into the king's bench : but there being no indictment 
against him, he w'as sworn that from henceforth he would not be 
a sorcerer, and then delivered from prison, and the head was 
burnt at his charge ; but this method seems to be obsolete at this 
day. 


By33Hen.c.8. Sect. 4. By Statute 1 Jac. 1. c. 12. w'hich was the only law in 
witchcruft and force agaiiist these offenders, they are divided into two degrees. 
nmdeTelony^ Tliosc in the first degree, and their accessaries before the fact, 
without clergy, were to suffer as felons without clergy. 

Bat accessaries 

after were entitled, 1 Halo. 7. 


Of these there w^erc the four following species : 


Sum. 6, 7. First, " Such as shall use any invocation or conjuration of any 

• 4 Inst. 45. con. « spirit and sucli seem clearly tp be within the law, though 
no spirit do actually appear. 

Secondly, Such as consult, covenant with, entertain, em- 
** ploy, feed, or reward any evil spirit to any intent and these 
were agreed to be within the statute, though nothing farther was 
done upon such consultation, &c. 


1 Jon. 143. Thirdly, *^Sucb as take up any dead person's body, or any 

See Lynn's part thereof (a), to be used in any manner of witchcraft and 

Cro were also clearly within the statute, though they did not 

2 t! Rep.’ 738.* actually so use it. 


Fourthly, Such as exercise any witchcraft, inchantment, 
^ charm, or sorceiy, whereby any person ,shall be killed, destroyed, 

consumed. 



— I — ^ ^ 
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** consumed, or lamed in his or her body, or any part thereof.” 

But none were within this branch who did not actually effect 
such mischief. 


Sect. 5. Those in the second degree were, for the first offence, 
to suffer a year’s imprisonment, and the pillory; and for the 
second, as felons without clergy. And these, by the manifest 
purport of the words of the act, which is very obscurely penned, 
seem to be divided into tlic two following species : 

• ^ 

First, Such as take upon them by witchcraft, incbantment, is Mod. 556. 

** charm, or sorcery, to tell where treasure is to be found, or where 
‘‘ things lost or stolen may be found, {a) or to do any thing to the (®) See Thcft- 
intent to provoke any person to unlawful love, or to hurt or de- *^*^*®* * 
stroy any person in his or her body, though the same be not 
effected.” 


Secondly, " Such as shall use any witchcraft, &c. whereby g 
any cattle or goods of any person shall be destroyed, wasted or 3 Inst. 46* 

** impaired but those who take upon them to do this, were not 

within the act unless they actually did it. {b) (ti) At Hertford 

assizes on the 

4tli Man’h, ins, one Jane Wenliam received sentence of death under this statute, on a conviction for 
witchcraft, on the prosecution of itic Hcv. Mr. Draggc. 


Sect. 6. But this statute of James is repealed by 9 Geo. 2. c. 5. 
which enacts, ** That no proceeding shall be had against any per- 
** son for witchcraft, sorcery, iiichantment, or conjuration, or for 
charging another with such crimes ; and that whoever shall pre- 
tend to exercise those arts, or shall undertake to tell fortunes, 
or pretend by crafty science to discover stolen goods, shall be 
imprisoned for one year, stand four times in the pillory, and find 
" sureties as the court shall think fit.” 


Of Sodomy. 

All unnatural carnal copulations, whether with man or beast, i*Co. 36, sr. 
seem to come under the notioif of sodomy, which was felony by 
the ancient common law, and punished, according to some au- 4 Bac. Ab.*569» 
thors, with burning; according to others, with burning alive.(l) 

Sect. 1. But at this day, by force of 25 Hen. 8. c. 6, and 
5 Eliz. c. 1 7 . this offence is punished in the same manner as 
other felonies which are excluded from clergy .(2) 

Sect. 2. In every indictment for this offence there must be*the 12 Co. 36, 37. 
w^ords rem kabuit veneream, et camaliter cognovit: and conse- 
queiitly some kind of penetration, and also of emission, must be ate, 629. 

proved; SedVidei 

St.Tr. 348 . 

( 1 ) According to Britten, b, 6. c. 9. theae unna- those that arc present aiding and abetting are all 

tural offenders were, on conviction, committed to principaJs ; the statute making it felony generally : 
the flames. Fleta, b. 6. c. 35. buries them alive that there are or may be accessaries before and af- 
within the earth* And the Minor, c. 1 . s. 14. con- ter, as in the case of rape ; but although none of the 
signs them, with just indignation, to shameful and principals ai*e admitted to their clergy, yet acces- 
cternal oblivion, sarics before and after are not excluded from 

(2) Sir Mathew Hale, 1 H. P. C. 670, says, clergy. i 
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DufTejr’s case, proved; but any the least degree is sufficient, and emission is 
ptima fade an evidence of penetration. 

01118 s ca8C( at 

Lincoln, 1781. Prentice's case. Admiralty Scss. 1786, Crown Circuit Assistant, 17, 18 ; and the case of 
Rex V. Wiseman, Fortcscue's Rep. 91 to 98. 


^ Bac. Ab. 38. Offences more immediately against God not capital, are by the 
common law. 


1 Vent. 293. 

3 Keb. 607. 

2 Str. 834. 

4 Corn 111 . 59. 
1 Black. 395. 


Sect, 1. First, All blasphemioe against God ; as denying his 
being or providence, and all contumelious reproaches of Jesus 
Christ. 


11 Mod. 142. Sect. Secondly, All profane scoffing at the Holy Scripture, 
Stn 416. 788. or exposing any part thereof to contempt or ridicule. 

1 Burn, 225. 4 Comm. 41. 3 Bum, £. L. 201. Fitzg. 65. 


iStr.Tr. 802. Sect, 3, Thirdly, Impostors in religion; as falsely pretending 
to extraordinary commissions from God, and terrifying or abusing 
the people with false denunciations of judgments. See. 


1 Keb. 620. 
l^alt. 124. 

1 Sid. 168. 

Sec the case of 
11. V. Read. 
Fort. 98. 


Sect, 4. Fourthly, All open Icwdiiess grossly scandalous; 
such as was that of those persons who exposed themselves naked 
to the people in a balcony in Covent Garden with most abomina- 
ble circumstances. 


2 u. Abr. 184. Sect* 5. Fifthly, Seditious words in derogation of the esta- 
C.Jac. 44.421, blished religion are indictable, as tending to a breach of the 
peace; as these, ** Your religion is a new religion;” and, 
“ Preaching is but prattling, and prayer once a-day is more edi- 
fying.” 


1 Von. 293. 

3 iveb. 621. 
Po]). 208. 
Scobcll, 121. 

4 Cumin. 64. 
Sir. 776. 788. 
Ld. Hay. 451. 


Sect. 6. Sixthly, Offences of this nature, because they tend 
to subvert all religion or morality, which are the foundation of 
government, are punishable by the temporal judges with fine and 
imprisonment, and also such corporal infamous punishment as to 
the court in discretion shall seem meet, according to the heiiious- 
ness of the crime. 


Offences, by statute, not capital, more immediately against 
God, are either such as arc against Religion in general, or 
such as are against the Established Church. 

Offences against Religion in general are of several kinds. 

I. Profanation or the Lord's Day. 

Fairs shnil not Sect. 1. By £7 Hen. 6. c. 5. it is ordained, That all manner 
be held un a « of fairs and markets held upon the high and principal feasts, as 

huiyday, ^except “ thefeast of the Ascension of our Lord; in the day of Corpus 
in harvest time. Christi; in the day of Whitsunday; in Trinity Sunday, with 
, ** other Sundays; and also iff the high feast of the Assumption of 

" our blessed Lady; the day of All Saints; and on Good Fri- 
day ; shall clearly cease from all shewing of any goods or mer- 
** chandlzGs (necessary victual only except), upon pain of for- 
** feiture of all the goods aforesaid so shewed, to the lord of the 
^ franchise or liberty where such goods, contrary to thia ordi- 

nance. 
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nsiuce, be or shall be shewed (the four Sundays in harvest ex* 
cept)/' 

Sect. S. By 1 Jac. 1. c. 22. s. 28. No person or persons Shoemakers 
who shall occupy the mystery or occupation of a cordwainer or not expose 
** shoemaker shall sliew^ to the intent to put to sale, any shoes, seU o^Sun- 
boots, buskins, startops, slippers or pantouffles, upon the day. 

" Sunday, upon pain of ibrfeiture for every pair made, sold, 
shewedi or put to sale, three shillings and four-pence, and the 
** just and full value of the same.’’ 

Sect. S. By 3 Car. i. c. 1. ** There shall be no meetings, as- Pastimes, sports, 
semblics, or concourse of people out of their own parishes on 
the Lord’s day, within the realm of England, or any the domi- SunSays.** 
nions thereof, for any sports and pastimes whatsoever : nor any 
bear-baiting, bull-baiting, interludes, common plays, or other 
unlawful exercises and pastimes, used by any person or per- 
sons within their own parishes: and every person or persons 
offending in any these premises, shall forfeit for every offence 
three shillings and four-pence, the same to be employed and 
converted to the use of the poor of the parish where such 
offence shall be committed ; and any one justice of the peace of 
the county, or the chief officer or officers of any city, borough, 
or town corporate, where such offence shall be committed, 
upon his or their view, or confession of the party, or proof of 
any one or more witness, by oath, shall find any person 
offending in the premises^ the said justice or chief officer or 
officers shall give warrant, under his or their hand and seal, to 
the constables and churchwardens of the parish or parishes 
where such offence shall be committed, to levy the said penalty 
so to be assessed, by way of distress and sale of the goods of 
** every such offender, and in default of such distress the party 
offending shall be set publicly in the stocks by the space of 
** three hours.” 

t Sect. 4. It is said that this statute does not prohibit^ but 4 Comm. 63. 
rather impliedly allows, any innocent recreation or amusement to 
persons within their respective parishes, even on the Lord’s day, 
after divine service is over. • 

Sect. 5. By 3 Car. 1. c. 2. s. 2. If any butcher, by himself. Butchers shall 
“ or any other for him, by his privity or consent, shall kill or sell Jjot sell meat ou 
any victual upon the Lord’s day, every such butcher shall for- 
feit and lose for every such offence the sum of six shillings and 
eight-pence.” 

+ Sect. 6. The selling meat on a Sunday was no offence at com- 
mon law, and therefore an indictment for this offence must con- 
clude contra formam statuti. But if the offender keep open shop, i Stra. 702. 
the usual method is to indict at the sessions for the nusance. Cro. c. C. 372« 

Sect. 7. By 29 Car. 2. c. 7. it is enacted, ‘‘ That no trades- No worldly la. 
man, artificer, workman, labourer, or other person whatsoever, 
shall do or exercise any worldly labour, business, or work at be exerd^ on 
“ their ordinary callings upon the Lord’s day, or any part thereof Sunday, except 
(works of necessity and charity only excepted;) and that every Ivor for chwSS] 
person, being of the age of fourteen years or upwards, offend- /Bum, ^87. 

mg’ 
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11 Mod. 1J4. 
Cuwp. 640, 


2 Burr. 780. 


Crcpps V. Dur- 
den, Cowp. 640. 
Cuniy. Rep. 
274. 

10 Mod. 26. 


Brook V. Mill- 
*kei), OTcrm 
Rep. 600. 


•Moqkarcl may 
be »o!d on Sun- 
day, 
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ing in tBe premioes^ shall', for every such offence, forfeit the 
sum of five shillings : and that no person or persons whatsoever 
** shall publicly cry, shew forth, or expose to sale, any wares, mer- 
cbandize, fruit, herbs, goods or chattels whatsoever, upon the 
‘‘ Lord's day, or any part thereof, upon pain that every person so 
offending shall forfeit the same goods so cried or shewed forth, 
cv* exposed to sale. — And on conviction before one justice, 
upon view, confession, or the oath of one witness, the Justice 
may issue his warrant to the constables or churchwardens to 
seize the said goods, and to sell the same, and to levy the said 
other forfeitures or penalties by way of distress and sale; or, 
in case of insufficiency, to pay the said forfeitures or penalties, 
the party offending may be set publicly in the stocks by the 
space of two hours — the forfeitures and penalties to the use of 
** the poor; saving that it shall be lawful for the justice, out of 
** such penalties and forfeitures, to reward the informer, so as the 
reward exceed not a third part of the forfeitures and penalties. 
“ But it is provided, that nothing in this act shall extend to the 
prohibiting of dressing of meat in families, or dressing or selling 
of meat in inns, cooks -shops, or victualling-houses, tor such as 
otherwise cannot be provided ; nor to the crying of milk before 
nine of the clock in the morning, or after four of the clock in 
the afternoon. And no person shall be prosecuted under this 
“ act, unless within ten days after the offence committed.” 

t Sect. 8. It is said to have been agreed by the court, that an 
indictment will lie on this statute against a baker for baking 
loaves of broad or rolls on the Lord's day in the usual way of his 
trade, because that is not a work of necessity ; but that it will not 
lie for baking puddings, pics, or meat for dinners ; for the sab- 
bath is more likely to be generally observed by a baker staying at 
home to bake the dinners of a number of families, than by his 
going to church, and those families or their servants staying at 
home to dress dinners for themselves ; and this sort of exercise of 
a trade not only falls within the exception of ** works of nc'^essity 
and charity,” but is also within the proviso, as being for this 
purpose a cook’s-shup; it beii^g as.rcasonable that a baker should 
bake for the poor, as that a cook should roast or boil for them. 

t Sect. 9. It has also been determined, that a person cannot 
be convicted of committing moie than one otfence on the same 
day under this btutute; and therefore if a justice proceed to con- 
vict an oflender in more than one penalty for the same day, it is 
an excess of judicature, for which an action will lie before the 
convictions are quashed. 

t Sect. 10. But perhaps this must be understood only where 
the baking consists of one entire and continued act; for it has 
been determined on the statut(^ 12 Geo. 2. c. 36. which inflicts a 
penalty on any person who shall sell English books piratically 
printed abroad, that two penalties may be incurred on the same 
day, if the acts of sale be distinct. 

11. By 10 and 11 Will. 3. c.24. s. 14. for regulating the 
sale of flsh at Billingsgate market, ** the act shall not be tonstriled 

'<^to 
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to prohibit the seiling of mackarel before or after divine ser- 
* vice on Sundays.” 

t Sect. IQ. By Q\ Geo. 3. c. 49. Any house^ room, or other Public debatiag 
** place, which shall be opened or used for public entertainment 
** or amusement, or for publicly debating on any subject whatso- 
ever, upon any part of the Lord’s day, called Sunday, and to raonev^shuUnot 
" which persons shall be admitted by the payment of money, •pr 
by tickets sold for money, shall be deemed a disorderly house 
** or place; and the keeper of such house, room, or place, shall 
** forfeit the sum of two* hundred pounds for every day that such 
** house, room, or place, shall be opened or used as aforesaid on 
the lord’s day, to such person as will sue for the same, and be 
otherwise punishable as the law directs in cases of disorderly 
homes; and the person managing or conducting such enter-* 
taininent or amusement on the Lord’s day, or acting as master 
“ of the ceremonies there, or as moderator, president, or chair* 

'' man, of any such meeting for public debate on the Lord’s day, 

“ shall likewise, for every such offence, forfeit the sum of one 
luindreck pounds to such person as will sue for the same; and 
“ every door-keeper, servant, or other person, who shall collect or 
receive money or tickets from persons assembling at such house, 

“ room, or place, on the Lord’s day, or who shall deliver out 
tickets for admitting persons to such house, room, or place, on 
the Lord’s day, shall also forfeit the sum of fifty pounds to such 
person as will sue for the same. 

+ Sect. 13. By 21 Geo. 3. c. 49. s. 2. ** Any person who shall The person who 
“ at any time hereafter appear, act, or behave him or herself as *ubli?dc 
master or mistress, or as the person having the care, govern- be^ng^ociet/to 
“ ment, or management of any such house, room, or place as which persons 
“ aforesaid, shall be deemed and taken to be tlie keeper thereof, oiTsunda^* 
" and shall be liable to be sued or prosecuted, and punished as for money, shall 
“ such, notwithstanding he or she be not in fact the real owner be considered as 
** or keeper thereof: and wherever any such house, room, or 
“ place, shall belong to, or be kept by, divers persons in partner- 
ship, as joint-owners or joint-keepers thereof, each and every 
“ such joint-owner or joint-keeper of such house, room, or place, 

‘‘ shall be deemed the keeper thereof, and shall be liable to be sued 
or prosecuted, and punished as such: and any house, room, or 
“ place, at which persons shall be supplied with tea, coffee, or 
any other refreshments of eating or drinking, on the Lord’s 
** day, at any greater prices than the common and usual prices at 
which the like refreshments are commonly sold upon other 
“ days at such house, room or place, or at coffee-houses, or 
** other houses where the same arc usually sold, shall be deemed 
a house, room, or place, to which persons are admitted by the 
payment of money, although money be not there taken in the 
“ name of or for admittance, or at the time when persons enter 
into or depart from such house, room, or place; and any 
“ house, room, or place, which shall he opened or used for any 
public entertainment or amusement, or for public debate, on 
“ the Lord’s day, at the expense of any number of subscribers or 
contributors to the carr}ing on any such entertainment or 
amusement, or debate, on the Lord’s day, and to which per- 

** sons 
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** Sjcms shall be admitted by tickets, to which the subscribejrs or 
contributors shall be intided, shall be deemed a house, room, 
or place, to M'hich persons arc admitted by the payment of 
** money, within the meaning of this act.’’ 

Persons adver- + Sect. 14* And by 21 Geo. 3. c. 49. s. 3. Any person ad- 
ding or pub- ** vertising, or causing to be advertised, any public entertainment 
iicrnleSngSS'^ amusement, or any public meeting for debating on any sub- 
the liord’s day, ** ject whatsoever, on the Lord’s day, to which persons are to be 
to which persons admitted by the payment of money, or 1^ tickets sold for 

mont^™shall ** money, and any person printing or publishing any such adver- 

forfeiticdo. ** tisement, shall respectively forfeit the sum of fifty pounds for 

“ every such offence, to any person who will sue for the same.” 
But the action must be brought within six calendar months after 
the offence committed. 


No carrier, dri- 
ver, or drover, 
shall travel on 
Sunday. 


Persons travel- 
ling on Sunday 
shall not, if rob- 
bed, charge the 
hundred. 


Tlie Waterman’s 
Company may 
appoint ferry- 
boats to work on 
Sunday. 


Hackney 
coaches and 
chairs may ply 
on Sunday. 


Fish carriages 
may pass and 
repass on Sun- 
day. 


+ Sect. 15. By 3 Car. 1. c. 2. it is enacted, That no carrier 
with any horse or horses, nor waggonman with any waggon or 
" waggons, nor carman with any cart or carts, nor wainman with 
" any wain or wains, nor drover with any cattle, shall, by them- 
** selves, or any other, travel upon the Lord’s day, upon pain 
that every person and persons so offending, shall lose and for- 
feit twenty shillings for every such offence.” 

+ Sect. 16. By 29 Car. 2. c. 7. s. 5. If any person or persons 
^ whatsoever, who shall travel upon the Lord’s day, shall be then 
robbed, no hundred, nor the inhabitants thereof, shall be 
charged with, or answerable for, any robbery so committed, 
but the person or persons so robbed shall be barred from 
bringing any action for the said robbery.” But this shall not 
remove from the inhabitants of the counties and hundreds the 
obligation of making hue and cry. 

Sect. 17. By II and 12 Will. 3. c, 21. s. 13. The Rulers of 
** the Waterman’s Company, for the time being, or the major part 
of them, on their respective court-days, may appoint any num- 
her of watermen, not exceeding forty, to ply and work on any 
Lord’s day between Vauxhall and Limehouse, at such common 
" stairs or places of plying as to tjie rulers shall seem most con- 
venieiit for the carrying and recarrying of passengers cross the 
'' said river between the limits aforesaid, at one penny each per- 
son so to be carried. The amount to be paid to the Rulers of 
‘‘ the Waterman’s Company e\ery Monday morning, on pain of 
forty shillings.” 

Sect. 18. By 9 Anne, c. 23. s. 20. It shall be lawful to and 
for any licensed hackney coachman or his driver,, or any chair- 
man, to ply and stand with their coaches and chairs, and to 
drive and carry the same respectively on the Lord’s day, within 
the limits of the weekly bills of mortality.” 

+ Sect. 19 . By 2 Geo. 3. c. 15. ** Fish carriages, such as are 
** described in the act, shall be allowed to travel, pass, and be 
** drawn, on Sundays and holydays, on any road, whether laden or 
** returning empty; and the horse or horses which shall return 
** from drawing any such fish carriage, although rode on by any 
driver of any such fish carriage, or drawing back any empty fish 

“ carriage. 
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carnage, shall also be allowed to pass on Sundays and fa<dy- 
days on any road, without any driver of any such fish carriage, 
** or the rider on any such horse as aforesaid, incurring any pe« 
mlty for so travelling tlierewith/^ 


t Sect. 20. By 13 Geo. 3. c. 80. " If any person or persons Game shall not 
** shall upon a Sunday, or on Christmas-day, in the daytime, 

** knowingly and wilfully take, kill, or destroy, any hare, phea- a Sonday or 
“ sant, partridge, heath game, or moor game; or shall' upon a Christmasfday, 
** Sunday, or on Christmas-day, use any gun, dog, net, or engine, 

** for taking, killing, or*destroying, any hare, pheasant, partridge, 

** moor game, or heath game; every such person shall forfeit, for 
** the first offence, any sum not exceeding twenty pounds, nor less 
than ten pounds ; and for the second offence, any sum not ex- 
ceeding thirty pounds, nor less than twenty pounds; onconvic- 
“ tion before one justice on the oath of one witness: but if infor- 
ination shall be made on oath by one witness, before one 
** justice, against any person offending, and it shall appear that he 
'' hath already been convicted of a first and second offence, such 
''justice may commit him to the common gaol, or house of cor* 

" rection, till the next general quarter-sessions, unless he enter 
" into a recognizance with two sureties to appear at such ses- 
" sions, to be heard by indictment, for such third offence; and, 
on conviction, shall forfeit and pay fifty pounds, or, on neglect 
" or refusal, be committed to the common gaol, or house of cor- 
" rcction, for not less than six nor more than twelve months.” 


t Sect, 21. By 29 Car. 2. c. 7. s. 6. " No person or persons. Civil process 
** upon the Lord’s day, shall serve or execute, or cause to be shall not be 
** served or executed, any writ, process, warrant, order, judg- o^SwIh 
" inent, or decree, (except in cases of treason, felony, or breach of day. 

the peace,) but that the service of every such writ, process, 

“ warrant, order, judgment, or decree, shall be void to all intents 
and purposes whatsoever; and the person or persons so serving 
“ or executing the same, shall be as liable to the suit of the party 
** grieved, and to answer damages to him for doing thereof, as if 
he or they had done the same without any writ, process, war- 
" rant, order, judgment, or decree at all.” 

t Sect, 22. Before the passing of this statute all ministerial acts (a) 9 Co. ee, 
done on a Sunday were lawful ;(«) and now a warrant of justices 
of the peace for good behaviour ;(l^) an escape warrant ;(c) the Cro. Car. 60*1 
lord chancellor’s warrant, or an order of commitment for a con- («) 6 Mod. 93U 
tempt ;(^) process on an indictment, or citation of the spiritual /^2erA^*504. 
court, (e) may be executed on a Sunday, for they are within the z*) i Jik.* 55 . 
exception oLthe statute. But persons who are bail to the sheriff 
cannot take the principal on a Sunday to surrender h\m;(f) nor 
can a man, as has been before held,(g) be taken on a Sunday on 1 Atk. ns, 

an attachment for non-performance of an award.(/0 (ft)iTennRcp. 

S66. 

II. Profane Cursing and Swearing. 


Sect. 23.. By 19 Geo. 2. c. 21. '' If any person or persons The penalties oa 
shall profanely curse or swear, and be thereof convicted, on the 
“ oath of any one or more witness or witnesses, before any one and the mode of 
justice of the peace for any county, city, riding, division, or punishment 
" liberty, or before the mayor> justice, bailiff, or other chief ma- 8Mod.69i 

gistrate, 


I 
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9 Mod. S66. gistrate, of any city or town corporate* or by the confession of 
St« 4*^ 686 * offending, every person or persons so offending shall 

608. * forfeit and lose the respective sums hereinafter mentioned, that 

sLd.Ray.i360. is to say — every day labourer, common soldier, common sailor; 

and common seaman, one shilling — and every other person 
under the degree of a gentleman, two shillings — and every per- 
son of or above the degree of a gentleman, five shillings; and 
in case any such person or persons shall, after conviction, 
offend a second time, every such person shall forfeit and lose 
double; and for every other offence after a second conviction, 
^ treble the sum first forfeited by any offender for profane curs- 
ing and swearing as aforesaid.” 

Sect, 24. By 19 Geo. 2. c. 21. s. 2. In case any person or 
^ persons shall profanely swear, or curse, in the presence and 
' hearing of any justice of the peace, &c., he may convict every 
^ such offender as aforesaid, without any other proof.” 

t Sect.Q>5. By 19 Geo. C. c. 21. s..‘l. ** In case any person shall 
' profanely swear or curse in the presence and hearing of any 

* constable, petty constable, tytbingman or other peace officer, 
curse and swear ' they and each of them shall, if the offender be unknown to 
in his presence, * them, seize, secure, and detain the such offender, and forthwith 

* carry him before the next justice, &c. ; and if any person so 

* profanely swearing and cursing in the presence or hearing of 
' any such constable, &.c. shall be known to him or them, he or 

* they shall speedily make information before some justice, &.c.” 

Justices shall t Sect. 20. By 19 Geo. 2. c. 21. s. 4. And every such 
inimediatdy 'justice, &c. shall, immediately upon information given upon 
ders and*on ^ constable, &c. or df any other person whatso- 

non-payment of ‘ ever, cause the offender to appear before him, and, upon such 
penalty send < information being proved as aforesaid, convict such offender ; 
houTe^of corrcc- * offender do not immediately pay down the respec- 

tion. ' tive sum so forfeited, or give security to the satisfaction of the 

'justice, &c. before whom the conviction is made, he shall be 
' committed to the house of correction, to be kept to hard labour, 

' for ten days,” 

But if they arc t Sect. 27. But by 19 Geo. 2. c.21. s. 6. “ In case any com- 
soldiers or * mon soldier belonging to any regiment in his majesty’s service, 
sailors, they t common sailor or common seaman belonging to any ship 

payment, be set vesscl, shall be convictcd ot profane cursing or swearing as 
in the st^s. ' aforesaid, and shall not immediately pay down the penalty, or 
give security as aforesaid, and also the costs ; he shall, instead 
" of being committed to the house of correction, be ordered to 
" be publicly set in the stocks for the space of one hour, for every 
" single offence, and for any number of offences, whereof he 
shall be convicted at one and the same time, two hours.” 


Justice may 
convict on liis 
own hearing, 
'&c. 


The constable 
shall iramedi- 


Convjctionby By 19 Geo. 2. C.21. s. 8. " Every justice shall cause 

the juiticc shall " the conviction to be drawn up in the form as described in the 
be final. « ^hich said form and conviction shall not be liable to be 
“ removed by certiorari into his majesty’s court of King’s Bench, 
" but shall be deemed and taken to be final to all intents and 
purposes whatsoever.” 

Sect. 
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Sect, 29 . By 22 Geo. 2. c* 33. " Potsods belongmg to his 

majesty’s ships of waL guilty of profane oaths or curses, ahsjl 
** incur such punishment as a court martial shall impose. 

III. Drunkenness. 

Sect, 30. By 4 Jac. 1. C.5. "All and every person and persons Persons con- 
** who shall be drunk, and of the same offence of. drunkenness 

shall be lawfully convicted, shall, for every such offence, forfeit feitfiveshillin^', 
" and lose five shillings, to be paid within one week after con- 1 Jac.i.c.g. 

" viction, to the churchwardens of the parish where the offence J j' ®* Jj 
" shall be committed, for the use of the poor ; and on refus^ or }ijac,i. c.ri 
" neglect to pay the same, it may be levied by warrant, or ^re- t Car.i.c.4. 

" cept, from the convicting magistrate ; or, if the offender shall 
“ be unable to pay the same, he shall be committed to TH^ 

" STOCKS by the space of six hours for every offence.” . 

IV. Reviling the Sacrament. 

Sect, 31. By the statute 1 Edw.(3. c. 1. repealed by 1 Mary, person* reviling 
c. 2. and revived by 1 Eliz. c. 1. it is enacted, “ that whoever shall the sacrament 
" deprave, despise, or contemn the blessed sacrament of the s|,pler^jjjl 
" Lord’s Supper, in contempt thereof, by contemptuous words, suAcr imprison- 
" or by any words of depraving, despising, or reviling ; or shall ®c«t. 

“ advisedly in any otherwise contemn, despise, or revile the said 
" most blessed sacrament, shall suffer imprisonment, and make 
" fine and ransom at the king’s will and pleasure.” 

Sect, 32. By 3 Jac. 1. c.21. " Whoever shall use the name of To ridicule the 
" the Holy Trinity profanely or jestingly, in any stage play, inter- Holy Trinity, 

lude, or show, shall be liable to a qui tarn penalty of ten 
" pounds.” 

Sect, 33. By 1 Will. 3. c. 18. s. 17. " Whoever shall deny in Penalty on de- 
" his preaching or writing the doctrine of the blessed Trinity, "^*”6 
" shall lose all benefit of the act for granting toleration, &c.” 

Sect, 34. I shall not mention the offences against 2 & 3 Feasts and fast*^ 
Edw. 6. c. 19« and 5 Eliz. c. 5. relating to fasts and fish-days, 
because it is expressly declared, that those statutes are enacted ^ 
merely on a political account ? and it is made penal to affirm that 
any eating of fish, or forbearing of flesh mentioned therein, is 
necessary to salvation, or that it is the service of God. 

Of Offences against the Established Church, 

Offences against the established church are, such as con- 
cern all persons in general ; such as more immediately relate to ' 

those of the Popish religion; and such as more immediately 
regard Protestant dissenters. 

Those which concern all persons in general are. First, 

Against the Common Prayer. Secondly, Nonconformity. 

Thirdly, In teaching school without conforming to the church. 

Fourthly, In not coming to church. 

I. Offences against the Common Prayer. 

Sect, 1. As to which it is to be observed, that by 2 & 3 Edw. 4 Comm. 50 . 

(3. 1 Lev. *95, 
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6. Ci h and 6 Edw. 6. c. 1. which were repealed by 1 Mary, 2. 
C.2. and revived by 1 Efiz. 3.2. the common prayer book 
was first established under severe penalties ; but the same penal- 
ties being repeated and enlarged by 1 £liz. c. 2 . and 13 & 14 
Car. 2 . c. 4. which enacts the use of the same Common Prayer 
with some alterations, those statutes of Edward the sixth seem, 
at tliis day, to be of little use. 

Sect. 2 , By 1 Eliz. c. 2. s. 4, 5, 6. " Tf any parson, vicar, or 
** other whatsoever minister, that ought to say the said Common 
'' Prayer, 8cc. shall refuse to use it in sudh church, &c. or other 
** place where he should use to minister the same, or wilfully or 
obstinately standing in the same, use any other form, or speak 
any thing in derogation of the said book, or any thing therein 
** contained, he forfeits for the first oftence, one year’s profit of 
** all his spiritual promotions, and shall suffer six months impri- 
sonment ; and for the second offence, shall be deprived, Scc.” 

In the construction of this act it has been resolved. 

Sect. 3. First, That under the words parson, vicar, or other 
whatsoever minister, that ought or should say the said Com- 
moil Prayer, &c.” those clergymen who have no cure are 
included, as much as those who have one, and that tiiey are 
punishable for using any other form, 8cc. inasmuch as by their 
ordination they are obliged to officiate in the offices of the 
church, &c. and it is said that they are sufficiently shewn to be 
in holy orders by the word cierkus in an indictment. 

t Sect. 4. The indictment also must allege that the party not 
only used another form of prayer, but that he used it instead of 
that prescribed by the book of Common Prayer, for otherwise 
every parson might be indicted that used prayers before his 
sermon other than such as are required by the book of Common 
Prayer; and therefore where a parson was indicted for using 
alias preces in the church et alio inodo than mentioned in the said 
book, and concluded contra formam statuti, the court quashed 
the indictment. 

Sect. 5. Secondly, That this statute being not only in the 
affirmative, but also expressly saving the jurisdiction of ecclesias- 
tical courts, does not restrain them from proceeding against 
these offenders in their own iuethods, as disturbers of the unity 
and peace of the church; and consequently that such persons 
may be deprived by the said court, according to the course of 
the spiritual law, for the first offence. 

Sect. 6. Also it is further enacted, by 1 Eliz. c. 2. s. 9. That 
if any person shall in plays, songs, or other open words, speak 
** any thing in derogation, depraving or despising of the said 
book, &c. or by open fact compel, or otherwise procure or 
" maintain any minister to say any Common Prayer openly, Scc. 

* in other form; or shall, by any of the said means, let any 
minister to say the said Common Prayer, Scc. he shall forfeit 
one hundred marks for the first offence, and four hundred for 
the second, Scc. (which if he pay not within six weeks after 
conviction, he shall suffer six months imprisonment for the 

** first 
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** first offence, and tinretve for the second), aind the third 
offence shall forfeit all his goods and chattels, and shall suffer 
imprisonment for life.” 

Sect. 7* It has been made a question in the construction of Dyer,S 03 . 25 i. 
this clause, whether, if the parly die within six weeks, the said 
forfeiture be not discharged, since by the act of God the election 
of paying it, or suffering imprisonment in lieu of it, is taken 
away. 

t Sect. 8. But by Geo. 3. c. 32. s. 3. No person pro- See the act 
'' fessing the Roman Catholic religion, who shall take and 
subscribe the oath therein mentioned, shall be convicted or 
** prosecuted upon this act.” 

Of Nonconformity in Office. 

Offences in accepting or holding an office without due con- 
formity to the church, consist — First, In not receiving the 
sacrament both before and after the acceptance of an office. — 

Secondly, In going to any other place for religious worship 
than Church, during the continuance in an office. 

I. As to the First of these offences. 

Sect 1. It is enacted by the Corporation Act, 13 Car. 2, 8t.2. Every member 
c. 1. s. 12. "That no person or persons shall be placed, elected, of a Corporation 
" or chosen in or to any office of mayor, alderman, recorder, Sacrament! 

" bailiff, town clerk, common councilman, or other office of 
" magistracy, or place, or trust, or other employment relating to 
" or concerning the government of any city, corporation, borough, 

" cinque port, or other port town, that shall not have, within one 
" year next before such election or choice, taken the Sacrament 
" of the Lord’s Supper according to the rites of the Church of 
" England, and in default hereof every such placing, election, 

" and choice shall be void.” 

t Sect. 2. But by 5 Geo. 1 . c. 6. s. 3. " All and eveiy person But corporators 
and persons in actual possession of any office that are required who have 
by the above act to take the sacrament of the Lord’s Supper, 
within one year next before his election or choice into such ment shall be 
office, shall be confirmed in their several and respective offices established in 
and places, notwithstanding their omission to take the sacra- remo'wd"or 
ment as aforesaid, and shall be indemnified, freed, and dis- prosecuted for 
charged of and from all incapacities, disabilities, forfeitures, such omission 
and penalties arising from such omission; and none of their 
acts, nor the acts not yet avoided of any who have been mem- 
bers of any corporation, or in actual possession of such offices, 
shall be questioned or avoided for or by reason of such omis- 
sion; but all such acts shall be and are hereby declared to be 
as good and effectual as if all and every such person and per- 
sons had taken the sacrament of the Lord’s Supper in manner 
aforesaid ; nor shall any person or persons who shall be here- 
after placed, elected, or chosen in or to any the offices afore- 
said, be removed by the corporation or otherwise prosecuted 
''for or by reason of such omission; nor shall any incapacity, 

" disability, forfeiture, or penalty be incurred by reason of the 

^'same, 





Fitig. 47. 
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^unless ^uch person be so, removed, or such prosecution 
be commenced within six months after such person be placed 
or elected into his respective office as aforesaid; and, in case 
** of a prosecution, the same shall be carried on without wilful 
delay.” 

t Sect. 3. It has been held^ that persons chosen in bare free- 
men of a corporation, if they have no share in the magistracy or 
government thereof, need not take the sacrament. 

t Sect, 4. If a person be duly chosen alderman of a borough, 
and obtain a mandamus to the mayor to swear him in, and the 
mayor return that he was not elected alderman as by the writ is 
supposed, the plaintiff, on the trial of an issue on this return, 
must prove that he had received the sacrament within one year 
before his election, according to the statute 13 Car. 2. st. 2.; for 
never having been admitted into the office, he is not within the 
5 Geo. 1. c. 6. although six months had expired from the time 
of his election; for it is the possession only that is protected by 
that act. 

Crawford v. t 5. But if a person be elected town clerk, and obtain a 
Powell, 3 Burr, mandamus for the delivery of the common seal, books, papers, 

1 Bl Re 239 records of the corporation, and afterwards bring an action 
for falsely returning that he was not duly elected town clerk, the 
plaintiff need not prove that he had received the sacrament pur- 
suant to the 13 Car. 2. st. 2; although the return to the man^ 
damns were made within six months after his election ; for, since 
the statute 5 Geo. 1. c. 6. s. 3. the election of a person who 
had not taken the sacrament within a year next preceding it is 
not void, but only voidable by a removal or proscention within 
six months, and therefore after an undisturbed possession for 
that time the election is confirmed and become absolute. 

t Sect. 6. So if a mayor is to be choseli from among the jurats 
of a corporation, and a person be chosen a Jurat without having 
received the sacrament within one year previous to his election, 
and after the expiration of six months without removal, or pro- 
secution, he is chosen mayoi, the, statute of 5 Geo. 1. c. 6. will 
operate so as to give him the benefit of non-prosecution, and 
remove his incapacity and disability arising from having neglected 
to receive the sacrament within the year before he was chosen 
jurat 

f Sect. 7. But although the statute 5 Geo. 1. c. 6. after the 
expiration of six months, operates as a protection to the posses- 
sion, yet if-the objection to the not having received the sacrament 
within a year previous to the election be recently made before any 
possession, it will not bar the remedy : as if the person elected, 
ilipbn being refused to be sworn in, applies for a mandamus, the 
ffict of bis not having received the sacrament would be a suf- 
ficient ground of refusal. 

t 8. The statute 13 Car. 2. st. 2. not only creates, a dis- 
ability in the person elected to hold the office, but operates as 
a> prohibition to the electors, for it was made to exclude dissenters 
mm office, aud to disable them from serving; and therefore if a 
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Pit»te9laiit disiicai^ be to 
upon e bye law of the corporation^ for a fine f6i^ not 
lum the office, he may plead the Corporation Act, fiod the Tolera* 
tion Act^ 1 Will, and Maiy, c. 18. in bar to shch action;^ 

t Sect. 9- But although a person who ' has not received the 
sacrament within one year is not eli^ble to any office within |he 
meaning of the 13 Car. 2. st. $. yet it has been adjudged to be 
no excuse for a person bound to accept of a corporation office, 
that he is disabled^ receive the sacrament by having been 
excommunicated ; for i( is incumbent on such person to remove 
the disability. 

Sect. 10. By the Test Act, 25 Car. 2. c. 2. it is enacted. 

That all and every person or persons that shall be admitted, 
entered, placed, or taken into any office or offices, civil or 
military, or shall receive any pay, salary, fee, or wages by 
reason of any patent or grant of his mmesty, or shall have com- 
mand or place of trust from or under his majesty, his heirs or 
successors, or by his or their authority, or by authority derived 
from him or them, within England, Wales, or Berwick upon 
Tweed, or in his majesty’s navy, or in the several islands of 
Jersey and Guernsey, or that shall be admitted into any service 
or employment in his majesty’s household or family, shall take 
the several oaths of supremacy and allegiance (a), and at the 
same time shall make and subscribe the Test, and shall also 
receive the Sacrament of the Lord’s Supper according* to the 
usage of the church of England, in some public church upon 
some Lord’s day, commonly called Sunday, immediately after 
divine service and sermon: And all and every person or per- 
sons aforesaid, that do or shall neglect or refuse to take the 
said oaths and sacrament, shall be ipso facto adjudged incapable 
and disabled in law to all intents and purposes whatsoever to 
have, occupy, or enjoy the said office or offices, employment or 
employments, or any part of them, or any profit or advantage 
appertaining to them or any of them; and every such office and 
place, employment and employments, shall be void, and is 
hereby adjudged void; and,^n conviction by information, pre- 
sentment, or indictment, shall be disabled in law, &c. and snail 
forfeit five hundred pounds. — But this act shall not extend to 
married women; to persons under eighteen years of age; to 
persons beyond sj^as; or to persons non compos mentis; or to 
constables, churchwardens, overseers, surveyors of the, high- 
way, or any like inferior civil officer; or to any office of forester 
or keeper of any park, chase, warren, or game; or ^^iff of any 
- manor or lands, nor to any like private officers.” 

t Sect. 11. By 1 Geo. 1. c. 13. s. 2. All and eveiy perspa A»he«l8<tf 
and persons, as above described, and all ecclesiastical peysoQS# 
heads or governors of what denomination soever, and all ^tfaer 
members of colleges and stalls in any university,^ that me or Scc/shall 
■ shall be of the foundation, or that do or shall enjoy any eriii- 
’ hltkm> being of pr as soon as they shell attoin the age ^ 

' eighteen yarns, and all persons teaching or reading fo. pupils in 
, any university or elsewhere^ and ^all s<mool*mastms and ushers, 
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ra and teacher# qi sepapili 
^^Bsbblea, and every piraoa shall act as | 
^VsMeaiit at law, couosellor at law, barraster, advocate, atteawfi^ 
soUcitor, (1) proctor, clerk, or notaiy, by praetismgia Miy man* 
" tier as such in any court or courts whatsoever in £nglaiid,wbo 
shall be admitted into or enter upon any of the before-men"- 
** ^ned preferments, benefices, offices, or places, or shall come 
** into any such capacity, 8lc. shall take the oaths of i^e^itece 
^and supremacy, and subscribe the declaration. Buttbis.act 
** shall not extend to avoid any office of inheritance, sp as tlm, 
** person having such office substitute a deputy or deputies, and 
such deputy or deputies shall qualify him or themselves pur- 
suant to the directions of £5 Car. 2. c. 

t Sect. W. By 9 Geo. 2. c. 26. s. 3. " All and every the per- 
son and persons as above described, shall take and subscribe 
the oaths appointed by the 1 Geo. 1. c. 13. in such form a2 by 
that statute is directed, in the court of chancery, king^s bench, 
common pleas, or exchequer, or at the general or quarter- 
sessions of the county, city, or place where such person shall 
be or reside, at any time within six calendar months after he or 
they shall be admitted into or enter upon any such preferment, 
benefice, office or place, or come into such capacity, or take 
upon him or them such practice, employment, or business 
as aforesaid; and all persons who, by 2dCar. 2. c. 2. are 
required to make and subscribe the declaration against tran- 
substantiation, shall make and subscribe the said declaration at 
the same places and at the same times as are by this act limited 
for taking and subscribing the oaths aforesaid ; and all persons 
neglecting to take the oaths and subscribe the declaration 
within the times hereby limited, shall incur the disabilities and 
** penalties inflicted by the said act, 25 Car. 2. c. 2.’’ 

t Sect^ 13. By 11 Geo. 1. e. 4. s. 4. Mayors, bailiiTs, or 
odier chief officers, who shall be elected pursuant to the direc- 
tions of this act, shall take the oath or oaths required by law 
** at the time of their admission into such office, before such 
officer as shall preside at such election/’ 

t Sect. 14. But by 31 Geo. 3. c. 32. s. 18. No person shall 
be summoned to take the oath of supremacy, or the oath of 
allegiance, or to make the declaration against transubstantiation, 
or be prosecuted for not obeying such summons.” 

Sect. Id. But it hath been adjudged, thftt the persons diaaMed 
by not taking the oaths, &c. lose only their rig^t to the pro&s 
of their offices from the time of such disability; but that they 
lose nothing vested in them before. 

Sect. 
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ia t0\ ii|ak 

tiieTeftt Act to moke audi jpersomt 
kileats and oorposes w^atioever, to liave» ocetopjr* cnr efijoy. tjE» m * ;; 

" $iddr offlcesr yet it hath been strongly faolden, 

one under suich a disability, being instated in s^ucb ak * :■ J 

and executing the same widiout any olnection to hif 
may be valid as to sbrangers. For otnenatse not 00 
who no way infringe this law, but even those whose bkiefftii? : " 

in.tcnded to be advfRIted by it, might be sufferers for anotfi^^is 
fault, to which they are no way privy; and one chasm in a; .. ' 

poration happening through the defoult of one head oftceri 
would perpetually vacate the acts of all others, whose authority, 
in respect of their admission into their of&ces, or otherwise, niay 
depend on bis. ~ . .> 

If. As to the SECOND offence of this kind, viz» that of going 
to any other place for religious worship than the church, during 
the continuance of an office. 

Sect> 17. It is enacted by 5 Geo. 1. c. 4. That if any mayor. If a coiponte > 
bailiff, or other magistrate, in England, Wales, Berwick upoii S*?*^**^- 
** Tweed, Jersey or Guernsey, shall knowingly or wilfully resort 
to or be present at any public meeting for religious worship tbaDtliecbiurclfc. ' 
“ other than the church of England, as bylaw established, in the 
** gown or other peculiar habit, or attended with the ensign or b^disai^. - 2 : 
** the ensigns, of or belonging to such his office, that every such ^ ) 

** mayor, bailiff, or other magistrate, being thereof convicted by " 

due course of law, shall be disabled to hold such office or em** 




ployments, and shall be adjudged incapable to bear any public 
office or employment whatsoever within England, Wales, 
Berwick upon Tweed, Jersey, or Guernsey.” 


Of NonconformUy in Schoolmasten. 

As to the offence of teaching school without conforming to 
the church, so far as it concerns all persons in general. 

Sect. 1 . By 23 Eliz. c. 1 . sf 6, 7. If any person or persons, ScboolmiMrt^j^j 
" body politic or ^ corporate, shall keep or maintain any school* 

" master, who shall not repair to church according to the form 
** of the said statute, or be allowed by the bishop or ordinary of 
** the diocese, (who shall not take any thing for the said allow- *«*««*>; 

** ance,) they shall forfeit for every month ten pounds; and snob 
** scheolmaster presummg tp teach contrary to the said act, and; 

beiim thereof convicted, shall be ^sabled to be a teacher of 
** youth, and shall suffev imprisonment, without bail or mainprim^t 
" for one year.” 

Sect. 2. By 1 Jac. 1. c. 4. s. 9. No person shall keep.s^jr Nopenoa 
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1 Vent. 41. of that diocese^ upon pain, that as well the schoolmaster as 
V^J«l^Gco.3. « also the party that shall retain or maintain any such school- 
" master, contrary to the meaning of the said statute^ shall forfeit 
** each of them, for every day so wittingly offending, forty shil- 
** lings.” 


Or except dis- «+ Sect. 3. But by 1 Will, and Mary, c. 18. commonly called 
■enters qualified the Toleration Act, Neither the 23 Eliz. c. 1. nor any other 
TolwatlcmAcf statute of this realm, made against papists, or popish 

(See the 12 An. recusaiits, except 25 Car. 2 . c. 2 . atuL^ Car. 2 . st. 2. c. 1. 

Bt. 2. c. 7. and shall be construed to extend to any person dissenting from the 

5 Geo. 1. c. 4.) a Churcli of England that shall take the oaths mentioned in the 
iStra. 58. #c f 5 ,.gt William and Mary, and subscribe the declaration men- 
‘‘ tioned in the 30 Car. 2 . c. 1 .” 


Or Roman Ca- *YSect.4. And by 31 Geo. 3. c. 32. s. 13. '' N o ecclesiastic 

tliolics qualified or Other person professing the Eoman Catholic religion, who 

Gco!V. 0 . 3 ^ ** subscribe the oath of allegiance, abjuration, and 

See pout. declaration, therein-mentioned, shall be prosecuted in any 

court whatsoever, for teaching and instructing youth, as a tutor 
** or schooliiiastcr, under the provisions and regulations of the 
“ act.” 

(jff Offences in not coming to Church. 

For the better understanding of the offences of not coming to 
church, so far as the same refate to all persons in general, except 
such as are within the indulgence of the Toleration Act, I shall 
consider, — First, How far persons are punishable for their own 
absence from the churcli. Secondly, How far they arc punish- 
able for suffering such absence in others. 

In order to shew how far persons are piiiiishablc for their own 
absence, I shall consider the following particulars: First, What 
forfeitures of money, lands, or goods, such offenders incur. 
Secondly, In what manner they are to be proceeded against for 
those forfeitures. Thirdly, What other inconveniences they 
are subject unto. Fourthly, By what means they may be dis- 
charged. 

As to the FIRST POINT, I shall consider. Firsts What for- 
feitures of money; Secondly, What forfeitures of lands and 
goods such offenders are liable unto. 

The forfeitures of money, to which they are liable, are three- 
fold: — 1. That of twclve-pencc for the absence of one Sunday, 
or other holyday. 2. That of twenty pounds for the absence of 
every month contained in a conviction. 3. That of twenty pounds 
for the absence of every month after a conviction. 

' I. The forfeiture of twelve-pence for the absence of one 
Sunday, or other holyday. 

Sect* I . This depends upon 1 Eliz. c. 2. by which it is en- 
acted, That all persons inhabiting within this realm, or any 
It " other the king’s dominions, shpll diligently and faithfully, 

having no lawful or reasonable excuse to be absent, endeavour 
to resort to their parish church or chapel accustomed,* or upon 
let thereof, to some usilal: place where common 
, - "Sprayer 



Ch. 26. OFi^CEf JUiAtmT R£I4a»)N. 



prayer and such service of God shall be used, in such dme of d«y forfeit 
let, upon e\cry Sunday, and other days ordained and used to everv'oSfenoIb'* 
be kept as holydays, and then and there to abide, orderly 
“ and soberly, during the time of the common prayer, preaching, 
or other service of God, there to be used and ministered, upon 
pain of paMishmeiit by the censures of the church, and also 
“ upon pain that every person so oU’ending shall forfeit for evfry > v ^ - 

** such offence twelve-pence/* (a) 

this forfeiture may be levied by the churchwardens, by distress, by warrant of one justice. 

In the exposition this statute, the following opinions have 
been holden. 

Sect. 2. Mrst, That the indietincnt needs not shew that the i I^n. 5. 
party had no reasonable excuse for his absence, or that he is an 5, 

inhabitant within this realm. 8cc., but that the defendant, if he Gib. 291. 96*4.' 
have any matter of this kind in his favour, ought to shew it. 

Sect. 3. Secondly, That if the spiritual court, proceeding upon 2 Uoll 438.455. 
this statute, refuse to allow a reasonable excuse, they may be 
prohibited; but that if they proceed wholly on their own canons, * 
they shall not be at all coiitrouled by the common law, unless 
they act in derogation from it, as by qtieslioning a matter not tri- 
able by tiiein^ as the boiind.s of a parish, &c.; for they shall be 
presumed to be the best judges of llieir own laws. 

Sect. A. Thirdly i That he who misbehaves himself in the 1 Roll. 93. 
church, or misses either morning or evening prayer, or goes away 
before the whole service is over, is as much within the statute as Dalt. c. 45. f. 
he who is wholly absent; and that he who is absent from bis own 1 Sid. 301.230. 
parish church, shall be put to prove where he went to church. 2 Keb^i24 

Sect. 5 . Fourthly, That the offence in not coming to church, 1 And. 139. 
consisting wholly 111 a non-feasance, and not supposing any act 
done, but barely the omission of what ought to be done, need 
not to be alleged in any certain place; for, properly speaking, it 
is not committed any where. 

11 . The forfeiture of twenty pounds for the absence of a 
whole month, contained in a conviction. 

Sect. 6. This depends upon 23 Eliz. c. I. s. 5. by which it is Persons absent 
enacted, That every person, above the age of sixteen years, [Jib'll 
“ who shall not repair to some church, chapel, or usual place of a month. 

common prayer, but forbear the same, contrary to the tenor of 
** the said statute of 1 Eliz. c. 2. and being thereof lawfully conr Prec.ofDccla- 
victed, shall forfeit to the king, for every month which he or 
she shall so forbear, twenty pounds.*' 

In the exposition hereof it hath been resolved : 

Sect. 7 . First, That this statute, by inflicting twenty pounds ll Co. 63. 
for a month’s absence, dispen.ses not with the forfeiture of ^ ^ 

twelve-pence, given by 1 Ebz. c. 2. for the absence of one Sun- 
day ; for both may well stand together, and the twelve-pence is 
immediately forfeited upon the absence of each particular day. 

Sect. 8. Secondly, That these words, ** being thereof lawfull;^' j 59 ’ ; 
“ convicted,” are no more than the law would have implied if 1 Roft* ? 

they had not been expressed, and therefore operate nothing. Dyer, 

Froin ' 
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From >ivhence it follows^ that they neither cause the party to for* 
«feit any thing by a conviction, unless judgment be given thereon, 
nor restrain the forfeiture to such offences only as are committed 
after a previous conviction, inasmuch as they mean no more than 
what the law provides of common right in every case, viz» that 
the party shall forfeit nothing till he be convicted. 

11 Co. 68. 60. *Sect, 9* Thirdly, That he who is condemned on demurrer, or 
i Boll. 89, 90. is sufficiently convicted within the act; for whoever is 

adjudged is convict, though it follow not^hat every one who is 
convict is adjudged, &c. 

C.Jac. 529. SqcI. 10. Fourthly, That one who was sick for part of the 
time contained in an information upon this statute, shall not be 
at all excused by reason of such sickness, if it be proved that he 
was a recusant both before and after; for it shall be intended 
that he obstinately forbore during that time. 

Yel. 100 . Sect. 1 1 . Fifthly, That the time of a month, intended by the 

clwle***6i^^ statute, shall be computed not by the calendar, but by the num- 
■ ber of days, allowing twenty-eight days to each, according to the 
common rule of expounding statutes, which speak generally of a 
month. 

III. The forfeiture of twenty pounds for the absence of every 
month after a conviction. 

Fersonsconvict. Sect. 12. This depends upon 28, commonly called 29, £Hz. 
ed of not coming c. 6’. 8. 4, and the 3 Jac. 1. c. 4. s. 8. 3. by which it is enacted, 
for*** ** offender being convicted of not coming to church, 

erwy month contrary to the purport of the statutes above mentioned, shall 
after conviction. ** pay twenty pounds for every month after such conviction, until 
Luu 803!^iu7 ** conform himself and come to church.” 

3Mod. m i And. 294, 11 Co. 63. 3Keb. 742. iVer. 143. 2Ver,711. Id. Ray. 77. 210. 
343.371.582.1224. 

As to the SECOND branch of this head, viz. what forfeiture of 
land? and goods such offenders are liable to. 


If persons con- Sect, 13. 'riiis. depends also upon 29 Eliz. c. 6. s. 4. and 

3 Jac. 1. c. 4. s. 8,9. by which *it is enacted, ‘'That if the 
ties, the king" offender shall make default of payment of the twenty pounds, 
may seize all “ both for every month contained in the conviction, and also for 
theirperson^ g^eiy month subsequent, during which he shall not conform 
of thSrreai * " himself to the church, the king shall take, seize, and enjoy, all 
estates. “ his goods, and two parts of his hereditaments, leases, and 
" farms, leaving the third part only of the same hereditaments, 
“ leases, and farms, to and f^or the maintenance and relief of the 
“ same offender, his wife, children, and family, notwithstanding 
“ any prior conveyance thereof, made by such offender, with 
“ power of revocation, or to the use of himself or his family.” 


And the king By the 3 Jac. 1 . c. 4. s, 1 1 . it is also enacted, that “ The king 
‘ ffljy refiue^o « refuse the penalty of twenty pounds a month, though it be 
thott^'^der- ** tendered according to law, and thereupon seize two parts of all 
ed„and seize ** the hereditaments, leases, and farms, which at the time of such 
w seizui'e shall be, or afterwards sball come to any such offender, 
; ^ ;br to any other to his use, or in trust for him, or at his disposi- 

“ tion, 



tioii» or wkereby^ or m consideration whereof/ be or his family 
shall be relieved, maintained, or kept, leaving unto him his 
chief mansion-house as part of his third part.’\ 

In the construction of these statutes the following points have 
been resolved: 

^ Sect. 14. First, That the king, by making the election ^ven i Jones, $5;^ 
him by 3 Jac. 1. to seize the offender's h^ereditaments, Kc., CawL it*. 
Waives the benefit of the twenty pounds a month, and the power 
of seizing the offcndigr’s goods. 

Sect. 15. Secondly y That a recognizance or bond taken by such i*Co. i, *. 
offenders, either in their own names, or in the names of others, J 
to their use, are within the ^9 Eliz. c. 6; for the words are. 

That the king shall take, seize, and enjoy, all the goods, &.c.,” 
which, in an act of parliament, will include the whole personal 
estate; and though a chose in action cannot properly be said to be 
“ taken,” or seized,” yet may it properly enough be said to be 
" enjoyed.” 

Sect. 16. Thirdly, That no copyhold lands are within 29 Eliz. Owcn,3T. 
c. 6. (and by the same reason it seemeth that they are not within 
3 Jac. 1. c. 4.) in respect of the prejudice which would accrue to 
the lord by the loss of his services, 8cc. 

Sect. 17. Fourthly y That the profits of the land seized by the C. Eli*. 845. 
king, by force of 29 Eliz., for the non-payment of the twenty 
pounds a month, ought not to be applied to the satisfaction w* Jones, *4. 
thereof, but that the lands ought to remain in the king’s hands, 
by way of pledge, till the whole forfeiture be paid some other 
way. But this construction of the statute seeming over severe, it 
was provided by 3 Jac. 1. c. 4. s. 5. That the pro6ts of the 
said lands should go towards the satisfaction of the twenty 
pounds.” 

Sect. 18. Fifthly, It hath been questioned, whether an estate Lane, 105, 106^ | 
conveyed by another in trust for a recusant, be liable to be seized 
by force of the said statute of 29 Eliz., because it expressly * 

avoids such conveyances only as are made by the recusant him- 
self to his own me, Sfc. And, perhaps, if it shall plainly appear, 
that an estate is settled bond fide in trust for a recusant, by some 
friend of his, upon some other view, and not merely with an in- " 

tent to evade the statute, it may be reasonable to exempt such a 
conveyance out of the meaning of it. However, it is clear from 
the express words of 3 Jac. 1. c. 4. s. 11. That the king, upon Lane, 39. 

his waiving the forfeiture of the twenty pounds a month, may 
** seize and take to his own use two parts of all the heredita- 

* ments, 8cc. which shall come to any such offenders, or to 
‘ others to their use, or in trust for them, or be at his or her dis- 
" position, or whereby such offender or his or her fadiily shall 

* be relieved, maintained, and kept; and also all other heredita- 

* ments, &c. in any wise, or at any time, liable to such seizure, or 

* to the penalties aforesaid, and the same to retain till every 

* such onender shall conform, in lieu and full recompense of the 
^ twenty pounds monthly that during such seizure and retainer 
^ shall incur«” Als6 it is said, that the kmg may seize an estate 

which 




376 , 


OFFENCES AGAINST RELIGION. Bk. 1. 


One justice, 
upon the con- 
fession of (he 
party, or the 
oath of one wit- 
ness, may levy 
the penalty of 
twclve-pcncc 
for every Sun- 
day tlio party ii 
absent. 


Tlie indictment 
of a recdlaut 


which is granted to a recusant in trust for another; and it is cer- 
tain that the statute has made no express provision for the cestvi 
qxie trust. 

As to THE SKCONO GENERAL HEAD of tllis chapter, VIZ . — In 
what manner offenders of this nature are to be proceeded against 
for the forfeitures above-mentioned, I shall consider, First, 
How lliey are to be proceeded against for the said forfeiture of 
twelve-pence for the absence of every Sunday, &c. Secondly, 
In what manner for the said forfeiture of tw enty pounds for the 
absence of every month contained in a conviction. Thirdly, In 
wliat manner for the said forfeiture of twenty pounds for the ab- 
sence of every month after a conviction; and, Fourthly, In 
w hat manner they are to be proceeded against for the said for- 
feitures of lauds and goods. 

I. As to the recovery of the said forfeiture of twelve-pence for 
the absence of every Sunday. 

Sect. If). It w'as enacted by I Eli/, c. ^2. ** That the same 
should be levied by the church-w'ardens of the parish where 
“ such offence should be done, to the use of the poor of the 
“ same parish, of the goods, lands, and tenements of such 
“ offenders, by w-ay of distress.” 

Sect. GO. But this being defective in not shewing by whom, or 
in what manner, such offenders should be convicted, or by whom 
the warrant for levying the said forfeiture should be granted, it 
was further enacted by 3 Jac. 1. c. 4. s. G7» That it shall be 
“ law ful for one justice of the peace of the limit, division, or 
** liberty, wherein the said party shall dwell, upon the confession 
of the party, or the oath of one witness, to call the said party 
before him, and if he shall not make a sufficient excuse, ami 
'' due proof thereof, to the satisfaction of the said justice of 
peace, that it .diall he lawful for the said justice of peace to 
make a warrant to the church-warden of the said parish, where 
the said party shall dw’ell, to levy Iwcivc-pence for every such 
** default, by distress and sale of the offender’s goods, rendering 
*•' the overplus to the said offender; and that in default of such 
“ distress, it shall be law ful for the .said justice of peace to com- 
mit every such offender to prison until the said forfeiture shall 
“ be paid, w hich shall be employed to the use of the poor of the 
“ parish wherein the offender shall be resident or abiding at the 
time of the offence. ’ 

II. Jn what manner the said offenders are to be proceeded 
Mgain.^t for the said forfeiture of twenty pounds for the absence 
of every month contained in a conviction, 

I shall consider, First, In what manner it may be recovered at 
die king’s suit by way of indictment; Secondly, In what man- 
ner by way of action or information; and. Thirdly, In what 
mauiier at the suit of the informer. 

And FIRST, as to the recovery hereof at the suit of the king by 
way of indictment. 

Sect. Gl. By the G3 Eliz. c. 1. s* 9- “ The justices of oyer, 

“ assize. 
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'' assize, gaol-delivery, and quarter-sessions of the peace, might may be at sea- 
inquire of and determine these olFcnces within one year and a ®^on*>offetbe 
day ” But by 20 Eliz. c. 6. s. 2. it was ordaiiitd, “ That all 
such convictions should be iii the King's Bench, or at the ii Co.63. 

“ assizes, or general gaol-delivery, and not elsewhere.” However, 
by 3 Jac. 1. c. 4. s. 7. the jurisdiction of the sessions is revived. ' 

Sect. 22, By 2f) Eliz. c. 6. s. 5. and 5 Jac. 1. c. 4, s. 7« Updn And if the of- 
an indictment at the assizes, gaol-delivery, or general sessions of fender do not 
“ the peace, proclamation shall be made that the offender render clanwti^ hS" 

“ himself to the sherTTi^beforc the next assizes, gaol-delivery, or default shall be 
“ sessions ; and that if he shall not then appear of record, upon * conviction, 
such default recorded, the same shall be a conviction in law, as ^ 0 ^ 203 .^* 1101 . 
if a trial by verdict on the indictment had been recorded.” And 
by s. 9. J'lvery such conviction shall be certified into the Ex- Salk. 145. 
chequer, &c.” 

In the construction hereof it hath been resolved: 

Sect. 23. First, That such a conviction shall not be looked on i Vcm. 355. 
as a judgment; for the words arc, it shall be a conviction in law, 
as if a trial, &c. had boon recorded and consequently that it 
cannot b(i reversed by a writ of error, which cannot be brought 
on any record which is not a judgment; and therefore that the 
l)arty has no other remedv against an insiifHcient conviction, but 
to remove it into the exchequer, and quash it there. Also upon Vide Sulk. 145 . 
the same ground it has been holden, that a forfeiture due to the n t)o. 65. 
king by force of such a conviction, shall not be taken to be with- 
in the exception of a general pardon, which excepts all for- 
feitures, Stc. converted to a debt by judgment.” 

Sect. 24. Secondly, That if the proclamation do not pursue the Palm. 40,41. 
statute, as if it appoint that the body shall be remlored at next 
si!ssio!is, vk:c,, whereas hv the statute it ought to order a render Lutw. 1117 . 
to the .sheriff, and that before the next .sessions, the conviction is 
insufficient. 

Sect. 2o, Thirdly, That an actual personal appe arance of the Cawley, 164. 

dcfeiulaiit at the next sos.sions, &c. will no way avail him, unless 
^1 I < 1 /• 1 KcjIw. 180 . 

the same be entered ol record. 

Sect. Cfi. It hath been holden. That a man cannot bo convicted 
by ft)rce of this statute upon a default on a proelamalion, tk^c. in 
the King’s llench ; because this court is not mentioned in the Hob. 20.5. 
statute. But, perhaps, this opinion may justly be questioned, be- 
cause the court of King’s Beiieli being the supreme court of 
assize, and gaol-delivery, &c. in the county where it sits, it seems Sum. i,^)6. 
that a statute, by giving any power to the courts <»f assize, or C- Car. 465. 
goal-delivery, does impliedly give the same to the court of King’s 
Bench, unless it have some restrictive words to the contrary. 

Sect. 21. If the defendant do appear, there is no doubt but that 
tlie proceedings ought to be according to the common course of 
law upon other indictments in all respects, except those which 
are within the restraint of S Jac. 1. c. 4, s. I6, 17. by which it is 
enacted : That no such indictment, nor any proclamation, out- A judgment, 

** lawry, or other proceeding thereupon, shall at any time here- 
** after be avoided, discharged, or reversed, by reason of any de- JrpIIniamatiiMi, 
fault in form, or lack of form, or other defect whatsoever (other shall not be le- 

'' than 
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v©rsccl for de- ** than by direct traverse to the point of not coming to church, 
feet of form. &c.); but the same indictment shall stand in force and be pro- 

C. Car. 504. ceeded upon; any such default of form, or other defect what- 
Ra^tu. 434. « soever iiotvvithstaudiug, unless the party so indicted shall con- 

“ form, &c.” 


11 -Co. 59. 65. 
1 Roll. 95. 

C. Jac. 460. 

C. Car. 504. 
Shoxv. 30‘l. 

5 Afud. 141. 

3 Kcb. 591, 


However it hath been resolved : 

Sect, 28. First, That the party is only restrained from taking 
advantage of defects in the record itself, and that he may plead 
any collateral matter; as a pardon, or a^itrefois convict ^ &c. 

Sect, 29 . Secondli/, That he may even reverse a judgment after 
verdict for any such defect, in the record it.sclf, as tends to the 
king’s prejudice; as the omission of a enpiatnr, &c.; and that he 
may reverse an outlawry for any common defect, upon putting in 
bail, and traversing the indictment as to the point of not coming 
to church; which is very agreeable to tlie purport of the whole 
clause, the latter part whereof seems manifestly to qualify the 
generality of the former. 

Secondly, As to the recovery of the said forfeiture, by way of 
action or information, at the king’s suit. 


The forfeitures 
for recusancy, 
wlictlicr of 
twelve-pence or 
tiventy pounds, 
may be reco- 
vered by action 
or inlbnnatioii. 


Sect, 30. By 35 Eliz. c. 1. s. 10. All and every the said 
" pains, duties, forfeitures, and payments, sliall and may be re- 
covered and levied to her majesty’s use, by action of debt, bill, 
plaint, information, or otherwise, in any of the courts com- 
inoiily called tlie King’s Bench, Common Pleas, or Exche- 
** quer, in such sort, and in all respects, as by tlie ordinary course 
** of the common laws of this realm any other debt duo by any 
** such person in any other case should or may be recovered or 
** levied, wherein no essoin, protection, or wager of law, shall be 
admitted or allowed.” 


(a) Dr. Foster’s Sect, 31. It is sdid,(rt) That the principal end of making this 
case, 11 Co. 61, clause, ivas to enable the queen to proceed against the husband 
for the recusancy of his wife, ivhich she could not do by virtu ? of 
any of tJu- former statutes, by which she had no other way of 
proceeding L ut by indictment, aqd consequently could not charge 
the husband for the forfeiture of tlie wife, because she could not 
make him a party to the "uit, as she may by force of this statute. 
C. Jac. 482. However, it is said, that on a com iction of the wife upon an in- 

liridgni. 122 , dictiiieiit, the lands and leasts whicii the husband has in her right 
seems contrary. Seized by the exchequer process. 

'I’fiiRDLY, As to the manner in ivhich an inform; r may proceed 
for the forfeitures aforesaid. 

And the penaj- Sect, 32. By 23 Ellz. c. 1. s. U. All forfeitures of any sums 
ties shall he dis- ‘‘ of money limited by that act shall be divided into three equal 
thh-dflolhc parts, whereof one third shall be to the queen, to her own use ; 
liing, tlie p. ur, '' one other third to the queen for the relief of the poor in the 
and the iii- parish where the offence shall be committed, to be delivered 
former. warrant of the principal officers in the receipt of the ex- 

2 Leon. 167. chequer, without further warrant from her majesty ; and the 

29 Eliz. 6. i* 7. other third to such person as will sue for the same, in any court 

of record, by action of debt, bill^ plaint, or information, in which 

“ suit 
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** suit no essoin, &€• shall be allowed; and that every person 
which shall forfeit any sums of money by virtue of that act, 

** and shall not be able, or shall fail to pay the same witliiu three 
'' months after judgment thereof given, shall be committed to 
prison, there to remain until he have paid the same sums, or 
" conform himself to go to church, and there do as is aforesaid.” 

Sect. 33. It has been objected (a), that this clause shall not ex- (a) Dr. Foster's 
tend to the said forfeiture of twenty pounds a month for not com- iiCo.d8. 
ing to church, bccaiw<^tlie same is by the former part of this sta- 
tute given expressly to the queen, whereas the forfeitures for say- 
ing or hearing mass, and keeping an unlicensed schoolmaster, 
are inflicted by the same statute indefinitely, and not expressly 
given to any one. From which it is argued (/>), that this latter W ^ 
clause of distribution ought only to be applied to the said inde- 
flnite clauses, and not to lake from the queen any part of that 
which was expressly given her before. Yet it has been answered 
and resolved (c), that it shall equally extend to all ; for the limi- (c) Dr* Foster’s 
tation of the forfeiture to the queen is mere surplus, and no more <50. 

than the law would have implied ; et expressio eorum, qua tacith 
itisunt, nihil operatur. 

Sect. 34. Also it has been resolved (d), that an informer may (ti) Cuff's case, 
sue not only for the (bird part which belongs to him, but for the 
whole penalty in the behalf of himself and the king, and that the 
judgment shall be, that they shall recover, &c. 

SccL 35. Also it hath been adjudged, that neither the above- 
iiieiitioned clause of 29 Fliz. c. o. wliicli orders, “ That all con- 
“ victions upon 23 liliz. shall be certified into tlie exchequer, and Sup. s. i:5. 33 . 
also that the ofl’ciider shall pay to the queen twenty pounds for 
every month contained in the indictnicnt, &c.” nor the said 
clause in the 3.5 Kliz. c. 1. by wliich it is enacted, “ Tliat all the 
** said pains, &c. .shall be recovered to the queen’s use,” do take 
away the suit of the informer against one not proceeded against 
by the king, or the third part of the penalty given him by 23 Eliz. 61 , 62 . 
c. 1 . : for the plain purport of both these acts is to further tlie i Roll. 92, 93. 
punishment of recusants ; and therefore, in as much as they are 
ill the affirmative, and coiisivstent with 23 Eliz. they shall not be 
construed to abrogate any part of it. 

Sect. 36. Moreover it is manifest, that 29 Eliz. c. 6. extends 
only to the king’s suit by indictment, for the word “ indictment” 
is mentioned almost in every clause. 

Sect. 37. And it also follows from hence, that the second pa- Hob.ao.n 
ragrapli of the said statute of 29 Eliz. wdiich enacts, That Con- Co. 61. 

victions for this olfence shall be only at assizes, gaol-dclivcry, 
or the king’s bench,” restrains only convictions upon indict- 
ments, and consequently docs not any way impeach the jurisdic- 
tion of the common pleas, or exchequer, as to the informations, 

&c. 

Sect. 38. It seems the better opinion upon comparing all the ji Co. 59.65. 
Books together, which differ much from one another both in 
stating the cases, and giving the reasons of the judgments relating c. Jac*. 40i. 

to Noy,'117. 
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iCim 40 1 niatter, that a conviction at the king’s suit^ whether strictly 

2 Ron' 10 ^'^ ’ >'®g*i*a** or erroneous, may be pleaded to a suit by an informer, 
Bridg. jaa.’ because, while it stands in force, it makes the party liable to the 

Lutw. 5 J 08 . forfeiture of twenty pounds a month, and no one ought to be 

punished twice for the same offence. ]5ut it hath l)een resolved, 
that nil erroneous, and strongly holdon, that a regular conviction 
by proclamation cannot be pleaded to a new suit by the king, 
because such a conviction is of no greater effect than a conviction 
by verdict, and consequently the king may waive it and begin 
anew. , • 

C. Jac. 482. Seef. 30^ But it seems very doubtful, whether the conviction 
of ayif/wc covert upon an indictment can be pleaded to an inform- 
lBac.Abr%94. because the husband is not 

liable to pay the forfeiture recovered iij)on an indictment. 

Sect, 40. It seems that the ordinary method of recovering the 
said forfeiture of twenty pounds for every month contained in a 
conviction, either at the suit of the king or of an informer, may 
sufficiently appear from what has been already said ; but there is 
an extraordinary remedy provided by the same statute of lilliz. 
c. 6. to enforce the party to take care of the payment of the for- 
feiture of twenty pounds for every month contained in an indict- 
ineiit whereon he shall be convicted, by making his lands and 
goods liable to be seized by the king for the non-payment thereof 
into the exchequer, upon such of the terms of Easier or Mi- 
chaelmas as shall be next after his conviction. But this extends 
not to a conviction by way of action, or information, as more fully 
a[>pears from the two next sections. 


HI. Tn wliat manner the forfeiture of twenty pounds for the 
absence of every iiioiitli after a conviction is to be recovered. 

After ccMivicUon Scc/. 41, It seenis iicodlcss to inquire bow fur it may be re- 
ment! if the^of- action or iuformatioii for it at the king’s suit, inas- 

fender do'not iiHicIi as the said Statutes of 29 Gliz. c. 6. and 3 Juc. I . liave made 

conform, he a most cffeelnal provision for the payment of it. by expressly cii- 

acting, "" 'Tliat every siieli offendt r, being once convicted, shall for 
dcfuult, the king “ every month after such eoiivicti'»n, without any other indictment 
may seize his or Conviction, pay into the Exchequer twice in the year, 
tm.. rvery Eastiir and Muhaelmas Term, as much, as sliall then 

“ remain unpaid, after the rate of i..onty pounds lor every month 
after a conviction ; and that for a default herein the king may 
seize all the gof)ds, and two parts of the heriMlitaiiicnts of such 
“ .on offender, &c.’’ 


thirds of his 
lands. 


Cawley, lOj, 
103. 


Vide supra, 
sect. 8. 


Videmfra, 
seel. 56. 


Sect, 42. But it seemetli that these clauses extend not to any 
conviction upon an information or action, &c. but only to a con- 
viction upon an indictment ; for there is no other suit referred to 
besides that of indictmuit. Also it is said, that the said clauses 
extend to no convictions by verdict or otherwise, unless judgnieiit 
be given thereon ; because till then nothing is forfeited. And 
from the same ground it seems to follow^, that they would not 
have fsxlendcd to a conviction by default upon proclairiation, if 
there had been no other words iii the statute to this purjiose than 
those by which it is enacted, “ That such a default recorded shall 

be 
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be as sufficient a conviction in lavi^ of the said offence 'whereof 
** the party standeth indicted^ as if upon the same indictment a 
“ trial by verdict thereupon had proceeded and been recorded 
which words of themselves can by no means make such a convic- 
tion amount to a judgment after verdict, without which there can 
be no forfeiture upon any other conviction ; and therefore it seem- 
eth that the forfeiture caused by such a conviction must depend 
upon the other clauses of the said statutes, and the constant tenor Sec29E1.6.s.6. 
of our law books, which seem to suppose that a person so con- ^ i, c.4. 
victed shall be liab]e*to4the said forfeitures, as much as one against 104. 

whom a judgment is expressly given. * * 

IV. In what manner offenders of this nature are to be prose- 
cuted for the forfeiture of lands or goods. 

Sect, 43. It appears, that tlio king hath his election, either to Vide ante, sec. 
seize all the goods and two parts of the hereditaments and leases ^ h 17, 
of the offender, upon his making default in the pavment of twenty 
pounds, both for ('.very month contained in an indictment whereon 
he shall be convicted, and also for every month subsequent, or 
else to refuse the said penalty of twenty pounds a month, and 
ihereupon to seize two parts of the hereditanieiits and leases of 
the ollender. 

See/* 4 J<. It also appears (</), that the king hath this advantage («) Ante, sec. 
of seizing the lauds and goods of the offender upon no other con- 42* 
victioii but such as followelh an indictment, nor even upon such 
a conviction without a judgment, unless it be caused by a default 
upon a proclamation. Therefore I shall add no more to this head, 
except these two following observations : 

Sect, 4.5. Fikst, That the king cannot seize the lands till it ap- 2 Inst. 573. 
pears by the return of an inquisition, to that purpose to be awarded, ® 

(»f what laiuls, &e. the offomler was seized, because the king’s title 
to lands ought always to appear of reconi. 

-S'er/. 4(5. Secondly, ’ riiat the king, according to the better Cor. 2.14.25. 
opinion, may seize the goods, but cannot grant tbem over, with- j lioi.V. ‘ 
out such an inquisition. * s R. Abr. 184. 

As to the THIRD ceneuat. head of thi.s Chapter, m. What 
disabilities and other inconveuiencies offenders of this kind are 
liable unto. 

Sect, 47, 13y3jac. 1. c. 5. s. 8. " No recusant convict slnall No recusant 

practise the common law of this realm as a counsellor, attorney, 

“ or solicitor in the same; nor shall practise the civil law, as ad- {aw^dJ^physic, 

** vocate or proctor ; nor })ractise physic ; nor use or exercise the or hold any mi* 

trade or art of an ajiothecary ; nor be judge, minister, clerk, or 
'' steward of or in any court, or bear any office in camp, troop, J £^<,0 . 

'' company of soldiers, or in any ship or fortress, but shall be ut- 
“ terly disabled for tlie same, and forfeit for every such offence 
“ one hundred pounds.” 

Sect, 48. By 3 Jac. 1. c. 5. s. 22. " Such recusants as shall be and shall be dis- 
“ convicted at the time of the death of any testator, or at the time or 
" of granting of any administration, shall be disabled to be execur 

" tors 






m 


Persons absent- 
ing church for 
twelve months 
may be bound 
to good beha- 
viour* 


But if a recusant 
shall, at any 
time before 
judgment, con- 
form, he shall be 
discharged. 


If a recusant 
shall conform or 
die, no forfeiture 
of £20 a month, 
or seizure of 
lands shall en- 
sue. 


1 Eoll. 94. 


E^ni.391. 4d6. 
t Jon. 1B7. 

1 Mod. 213. 

1 Roll. 03. 
fBulst324. 


Savil. 130. 
f Sbow.SSU 
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“ tors or administrators ; and no such persons shall be guardians 
** to any child, &c.” 

Sect. 49. j\nd by 23 Eliz. c. 1. it is enacted, “ That every per- 
son forbearing the church twelve months, shall, on certificate 
“ thereof into the king's bench by the ordinary, a justice of assize 
“ and gaol-delivery, or a justice of peace of the county where such 
offender shall dwell or be, be bound with two sufficient sureties 
ill the sum of two hundred pounds at the least to the good be- 
“ haviour, and so continue bound until such offender shall con- 
form himself, &c. 

As to the FOURTH GENERAL HEAD of this chapter, viz. By 
what means offenders of this nature may be discharged from the 
said forfeitures, &c. 

Sect. 50. By 23 Eliz. c. 1. s. 10. “ Every person guilty of the 
above-mentioned offences, who shall, before he be thereof iii- 
“ dieted, or at his arraignment or trial, before judgment, submit 
'' and conform himself before the bishop of the diocese where he 
shall be resident, or before the justices where he shall be indicted, 
“ arraigned, or tried (having not before made like submission at 
** any his trial, being indicted for his first like offence), shall upon 
“ his recognition of such submission in open assizes, or sessions 
" of the county where such person shall be resident, be dis- 
cliarged of all and every the said offences against the said 
statute, See. 

Sect. 51. And by 29 Eliz, c. 6. s. G. “ Whensoever any such 
offender shall make submission, and become conformable, ac- 
** cording to the form limited by the statute of 23 Eliz. c. 1 . or 
** shall fortune to die, then no forfeiture of twenty pounds for any 
" month, or seizure of the lands of the same offender, from and 
after such submission and conformity, or death, and full satisfac- 
" tion of all the arrearages of twenty pounds monthly, before such 
seizure due or payable, shall ensue, or be continued against such 
offender, so long as the same ]>ersoii shall continue in coming 
“ to divine stTvice, according to <he intent of the said statute.” 

Sect, 52. But this statute being thought not to give sufficient 
encouragement to such persons to conform to the Church, be- 
cause by the most favourable con sl. action that could be made, it 
still obliged them lopay such debts as were due lo the king by force 
f a judgment, ii was enacted by 1 Jac. 1. c. 1. s. 2. “ That a re- 
cusant, conforming himself according to the meaning of the 
above-mentioned statutes, &c. shall, during such conformity, be 
discharged of all penalties which he might otheiwise sustain by 
reason of his recusancy.” 

Sect. 53. And it hath been resolved, that such conformity may, 
by force of this statute, be pleaded, as well to the suit of an in- 
former as to that of the king; and that after judgment it will be 
a good ground for an audita querela against an informer; and 
also may be pleaded against the king before execution awarded.” 

Seei. 54. However, there seems to be no remedy for such a 

person 
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person to get a restitution of sruch of the profits of his lands as have 
been actually taken by the king. 

Sect. 55, It seemed very doubtful, before 1 Jac. 1. c. 4. how if an heir be no’ 
far the lands of an heir were chargeable with the forfeitures incur- recusant, or con- ' 
red by his ancestor in respect of his recusancy ; but this seems to from 
be for the most part cleared by the said statute 1 Jac. 1. c. 4. penalties of hv 
s. 3. which enacts, That if any recusant shall die, his heir ancestor’s recu- 
being no recusant, every such heir shall be freed and discharged 
** from all and singular the penalties, charges, and incumbrances 
happening in respect or by reason of his or her ancestor’s recu- ^ 3 ^ 

“ saiicy ; and if at the decease of any such recusant his heir shall 106 . * 

“ be a recusant, and after shall conform and take the oath of su- Cawley, 109, 
preinacy before the archbishop or bishop of the diocese, such 
“ heir shall also be freed and discharged.” 

By I Jac. 1. c. 4. s. 4. Provided, that if the heir of any re- Recusants with- 
ciisant shall happen to be within the age of sixteen years at the in sixteen years 
time of the decease of his or her ancestor, and shall, after he deatlfof tim an 
'' or she attain sixteen years, become a recusant, any such heir cestor, conform- 
shall not be freed and discharged from the penalties, charges, ing afterwards, 

“ and incumbrances of bis or her ancestor’s recusancy, until he discharged. 

'' or she shall submit and conform.” 

By 1 Jac. 1. c. 4. s. 5, it is further enacted, That when any But if two thirda 
** seizure shall be had of the two parts of any lands, &c. of any 
" such recusant, as aforesaid, and such recusaiil shall die (the tor, lands 
debt or duty by reason of such recusancy not satislied), the shall be holden 
“ same two parts shall continue in the king’s possession until the !'** the penalty 
residue of the said debt or duty be satisfied. But the king shall ” ‘ 

“ not seize or extend any third part descending to any such heirs, 

** or any part thereof, cither by reason of llio recusancy of his or 
her ancestor, or of the recusancy of any such heir.” 

Sect. 5G. It seems, by the manifest purport of this statute, that 
the heir of a recusant, being also a recusant himself, has no re- 
medy, but by coiifonuing, to free bis fee-simple lands from any 
of the forfeitures incurred by the ronvictioii of his ancestor, w he- 
ther the lands w ere seized in the ancestor’s life or not. 

Sect. 51. However it is said, that the lauds in fee-tail, which Moor, 523. 
he claims from such ancestor, are no way chargeable, after the *, 
death of the ancestor, w ilh any forfeitures upon a conviction by 109 , no. 
proclamation (which has no greater effect than a verdict recorded,) i5o. 159. 152. 
but only with such as are due upon a judgment; which, as it is 
agreed, charge an heir in tail by force of 33 Hen. 8. c. 39. s. 29. 
which makes an heir chargeable with the debts of his ancestor by 
judgment, recognizance, obligation, or other specialty. But per- 
haps the authority of those opinions may justly be questioned; for 
though a conviction by proclamation amount not to a judgment, 
yet surely it cannot be inferior to an obligation. And therefore, 
perhaps, the books cited in the margin are misreported in this Vide sup. s. 32. 
particular, and the more proper distinction may be this That an 
heir iu tail is chargeable only with the forfeitures of those months 
which are contained in the indictment itself, on which a judgment 
is afterwards given, or a conviction by proclamation recorded, 

and 
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and not for the months subsequent to such conviction or procla- 
mation, inasmuch as the first seem to be debts appearing of re- 
cord, tlie latter not. And the same distinction seems applicable 
to such lands in tail of an heir who conforms, as were seized in 
the ancestor’s life; but it is clear that such only of his lands as 
were so seized are in any case liable, whether he claim them in 
foe-simple or tail. 


Offence of suffering Absence from Church, 

4 Can. .52. Having shewn how far all persons in guncral arc punishable for 

3 Burn. B. L. their own absence from the church, 1 am now to shew how far 
they may be punished for the absence of others. 


If a master keep Sect, 1 . By 3 Jac. 1 . c.4. S.3C. ** Wliosoevei shall willingly main- 

«T retain, relieve, keep, or harbour, in his liouse, any servant, 

Ject^^church”a ^ sojoumer, 01’ Stranger, who shall not go to some church or cha- 

moiith, he is lia- pel, OF usual place of common prayer, to hear divine service, 

moniV*^^ * “ but shall forbear the same for the space of one mouth together, 

“ not having a reasonable excuse, 6u‘. shall for every month that 
'' he shall keep such servant, &c. forfeit ten pounds.” 


If a ma.ster, &c. 
retain any who 
neglect church, 
he is liable. 


Sect, *2, lly 3 Jac. 1. c. 4. s.33. AVhosocver shall retain or 
“ keep in his service, fee, or livery, any person which shall not go 
** to or repair to sonic church, chapel, or usual place of common 
prayer, to hear divine service, but shall forbear the same by the 
** space of one month together, shall forfeit ten pounds for every 
month, &c.” 


But a son or a Sect. 3. Rut by 3 Jac. 1 . c. 4. s. 34. it is provided, " That this 
daughter who « act shall not ill any wise extend to punish any person for maiii- 
a poorfaiher 0 ^ taiiiing, retaining, relieving, keeping or harbouring his father or 
mother, Bhall not mother wanting, without fraud or covin, other habitation or suf- 
be liable. « ficieiit maintenance ; or the ward of any such person ; or any 
person that shall be committed by authority to the custody of 
" any by whom they shall be so maintained, retained, relieved, &c.” 

Theoffenremay Sect, 4. And by 3 Jac. c, 4. s. 3G. " This offence may be in- 
be tried cither at « quircd «/f, heard, and dcterniined before the king’s bench, at the 
su^rtorcourts? assizes, gaol delivery, and in general or quarter-sessions of the 
** county or place w here the offence shall be committed.” 


Of Popish Recusancy, 

And now we are come to offences against the established 
church more immediately relating to those of the Popish Re- 
ligion. 

^raan Caiho- t But as most of tliose penalties to which Popish Recusants 
exposed may now be avoided, by complying with the injuiic- 
claration oa ^ modern act of parliament, it may be necessary to pre- 
oath. mi.se, that, by 3 1 Geo. 3. c. 3!2. s. 3. " Persons professing the 

Roman Catholic religion may personally appear in any of his 
majesty’s courts of Chancery, King’s Bench, Common Pleas, 
** or Exchequer, at Westminster, or in any court of general 
quarter-sessions of and for the county, city, or place, where 
such person shall reside, and there in open court, between the 

‘‘ hours 



hofirs of nine in the morning and two in the afternoon! takot. ‘ 

make^ and subscribe the following declaration and oath, vin^. 

** 1, A. do hereby declare^ that I do profess the Roman Dedaratlon. 

> " Catholic religion. / 


AiB., do sincerely promise and swear^ That 1 will be Oathofaiie- 
" faithful and bear true allegiance to his majesty King George gia»ce,obe- 
the Third, and him will defend to the utmost of my power 
against all conspiracies and attempts whatever that shall be made taken by per- 
** against his person; cri>wn, or dignity; and 1 will do my^ utmost xms profewiog 
** endeavour to disclose and make known to his majesty, his heirs, 
and successors, all treasons and traitorous conspiracies which 
may be formed against him. or them: And I do faithfully pro- 
mise to maintain, support, and defend, to the utmost of my 
power, the succession of the crown; w^hich succession, by an 
'' act in titled. An act for the further Limitation of the Crown^ 1^*; 

** and better securing the Rights and Liberties of the Subject, is ^ 

** and stands limited to tlie princess Sophia, electress and duchess 
dowager of Hanover, and the heirs of her body, being Pro- 
** testants; hereby utterly renouncing and abjuring any obedience 
or allegiance unto any other person claiming or pretending a 
** right to the crown of these realms; And I do swear, that I do 
reject and detest, as an unchristian and impious position, that 
it is lawful to murder or destroy any person or persons what- 
** soever, for or under pretence of their bein^ heretics or infidels; 
and also that unchristian and impious principle, that faith is 
not to be kept with heretics or infidels: And I further de- 
dare, that it is not an article of my faith, and that I do 
renounce, reject, and abjure the opinion, that princes excom- 
inunicatcd by the pope and council, or any authority of the See 
of Rome, or by any authority whatsoever, may be deposed or 
murdered by their subjects, or any person whatsoever: And 
1 do promise, that 1 will not hold, maintain, or abet any such 
opinion, or any other opinions contraiy to what is expressed 
** ill this declaration : And I do declare, that 1 do not believe 
that the pope of Rome, or any other foreign prince, prelate, 
state, or potentate, hath, or oi^ht to have, any temporal or civil 
^^jurisdiction, power, superiority, or pre-eminence, directly or 
indirectly, within this realm : And 1 do solemnly, in the pre- 
sence of God, profess, testify, and declare, that 1 do make this 
" declaration, and every part thereof, in the plain and ordinary 
" sense of the words of this oath, without any evasion, equivoca- 
tion, or mental reservation whatever; and without any dispen- 
" sation already granted by the pope, or any authority of the See 
of Rome, or any person whatever; and without thinking that 
** I am or can be acquitted before God or man, or absolved of 
this declaration, or any part thereof, although the pope or any 
other person or authority whatsoever shall dispense with or 
annul the same^, or declare that it was null or void;” 


By 31 Geo. 3. c. 32. s. 3. The said declaration and oath The officer of 
shall be subscribed by the person ^king and makiiq^ th^ same J®. 

" with the name at length, if , such person can write^;or with his > 

" mark, the name being written by the officier, wb^ such per- cjlsratioD 

^OL. 1 . ' ' cc - SOU' 





odiH having 
beenmadei 


which shall be 
sufficient evi- 
dence. 



^itm such (person or such officer^ as the 

^^4^' aiidkig the title, additi^m, and place of abode of snch 
** son, and shall remain in such court of record ; and the proper ‘ 
*• oiSicer of such court respectively with whom the custody of 
** such record shall remain, shall make, subscribe, Imd deliver a ^ 
** certificate of such declaration and oath having been duly made, 
^^taken, and subscribed, to the person who shall have so made, 
taken, and subscribed the same, if the same shall be demanded, 
immediately, for which certificate there shall be paid no greater 
'^fee or reward than two shillings; anfl such certificate, upon 
proof of the certifier's hand, and that he acted as such ow^r, 

** shall be competent and sufficient evidence of such person’ll 
having duly made, taken, and subscribed such declaration and 
" oath, unless the same shall be falsified.” 


Jistoof persous t % 31 Geo. 3. c. 32. a. 2. The said officer, with whom 
who have taken " such records are kept as aforesaid, shall yearly, on or before 
** the 25th December, transmit to the clerk of his majesty's most 
ihe privy " honourable privy council, lists of the persons, with their titles, 

K' ^uncil. « additions, and places of abode, who shall have made and sub- 

" scribed such declaration and oath in the preceding year.” 




Nopenon + 31 Geo. 3. c. 32. s. 3. " No person, professing the 

uodng ihe oath ** Roman Catholic religion, who shall take and subscribe the 
edisN?he'To ** therein appointed to be taken and subscribed, shall be 
secutedonwiy cpnvictcd or prosecuted upon, or shall be liable to be prose^ 
atatute against “ cuted upon, the said statutes of 1 Eliz. c. 2.; the23Eliz. 

nonconfonnity « \ . gg c, f).; the 35 Elk c. 2.; the 1 Jac. 1. c. 4.; 

inwor ip. g ^ ^ ^ ^ ^ ^ ^ ^ 

** or any of them, or upon any other statute, or any other law of 
** this realm, by indictment, information, action of debt, or othcr- 
wise; or shall be prosecuted in any ecclesiastical court for 
not resorting or repairing to his or her parish church or dmpcl, 
** or some other usual place of common prayer, to hear divine 
** service, and Join in public worship according to the forms and 
" rites of the Church of England, as by law established ” 


But, for the better undersbnding of this subject, I shall con- 
sider, First, The above meotJoned ofteiice of not coming to 
church, so far as it particularly concerns Roman Catholics. 
Secondly, The offence of saying or hearing mass, or other 
Popish service. Thirdt-y, The offence of not making a decla- 
l*alion against popery. Fotetuly, The offence of promoting 
or encouraging the Popish religion. 



Skin. 99. 
Keb. 7. 

3 Barn, E. L 
Ito. 


And First, as to the said offence of not coming to church, so 
far as it particularly concerns those of the Popish religion, who 
in respect hereof are commonly called Popisli recusants; 1 shall 
€<msider. First, How iar .such recusants are punishable in their 
own persons. Secondly, How for they make others liable to be 
punished. 


1. How far popish recusants are punishable in their own per*- 
sons. , ' 





iiEr9«oi’on^lUtie«> all.-thelDn- 
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_ Of tfcl Ofesw'to' Wi 

i^ ijbn^ to' ptrtiimlar 'dbabilitiest 
ito4'crtkto'ui{ifto»c^^ to whicli no other»i^ii 

of t»kpi;M That of pr^^;;^, .a A^ifch. 

S. That of : {public office or 4V 

.«iy |#rt. of ,a„jlm,8lp|j(i'3 pers0^4- e»toto<*, H . 

ijaimiBg' an. eatotov]^' or by w^y; of ‘idoi^S'l',, afer a > 

; , ■ ' ■,';■■ '.. - •, ,., ^ " ''' 'M 

' . .;S)lcoiri>tY, They are put tinder the foHowini| restra^to: 

1.' Ftojm goh^eabove five miles from home. ' 8. mrom eoiiaia)^ 
td couit* 3a Ffdm keeping arms. 4. From coming within ten 
miles of London. 

THifintY, They are liable to the following forfeitures; 1. 

\ Tfeat of two parts of a jointure or dower. 2. That of tweiify 
fM^unds for not receiving the sacrament yearly after conformity. 

3. That of one hundred pounds for an unlawful marriage. 4. 

That of one hundred pounds for an omission of lawful baptism. 

3. That of twenty pounds for an unlawful burial. 

Lastly, They are subject to the following inconveniences : 

1. That their houses may be searched for reliques, whedier they 
be men or women. 2. That if they be women and married^ S,w 

may be ^mmitted, &c. \ ! 

Sech^ l, Ai to the First of the said disabilities, viz. That of 
bringing .an action, it is enacted by 3 Jac. 1. c. 5. s. 1 1, 12. That 
every popish recusant convict shall stand to all intents and briug>c6«4^| 

« purposes disabled, as a person lawfully excommunicated, awdsSec i Jac. iv^^ 

" AS if such person had been so denounced and exconnnunicated c.4» , 

according to the law^s of this realm, until he or she shall conr 
« form, &c. And that every person sued by such ppon so 
disabled, may plead the same in disabling of such plaintiff, as g Jones, ^ 

** if he or she were excommunicated by sentence in the ecclesias* 
tical court. Except the action of such„ recusant do concern 
some hereditament or lease, which is not to be seised into the 4 Com. 55. ; 
king’s hands by force of some law concerning recusancy.” . 

;In the exposition hereof it hath been resolved, 

■ Sect That the plea 6f such a convictimi, like all • 

other.^eXs in (disability, ought to be pleaded before imparlance, * < 

rfSo to conclude with a demand^ if the plaintiff shall be a Mod. 45. 

' ' ^ aiuMfod.*' ' ' '' - ‘ ^ 

Sect. 3. That such plea ought aim fo before Noy, a9. .< .>;:J 

V Vhft justices me conviction was, that the court may know where • 

' ! tp. send for n esrtificafo theinpt^ if it be denied 5 and also that the 
L i4cdfd'i|seif,:nr at jeist a ^e|jnficate thereof, ought to be 
''dtately brbidiiced, icccrfinr general rule of the law as to 


m. 175 . 
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or by i^foper averments, 

because no recusani 


are vrithm the i^d dause; h^wevi 
by ail^gin^ this plain 
mdic^d am conv^ctdd 

Sect* & And some have gone «o J^r^«l^;teboldj , 

recuaants convict, may be taken np by 

and that they are not be admitted, aacomjpi^^V^Cf 
ne^sOaib any cause; but this seemr to be a construction i#e| ^ 
severe; for inasmuch as this, like all other penal statutes^ ought , 
•to be construed strictly, and the words thereof are no mdi^.dph, 
^^lliat such persons shall stand disabled, Sec* as persona ItniKfully 
^^ excommunicate, &c ” and the purport , thereof may be fblly ai^ 
tistied by the disability to bring any action, it seems to be ibb 
rigorous to carry them farther. - , - ? 

Sect. 7. As to the Second of.the said disabilities, 
of presenting to a church, the same being at this dajr Okt^ed 
by IS Anne, c. 12. to all persons making profession of the popish 
reUglon, I shall refer the reader, for the matters relating to this 
head, to the section concerning Promoting the Popish Hdi- 
gion/^ {post, p. 399*) wherein is shewn how penal it is, b^y ^ 
profess the said religion; and I shall only take notice ^tiiia 
place, that, by 1 Will, and Mary, c. 26. s» 4. If the b^bflee, 

mortgagee, or grantee, of any avoidance whereof tite tim|t s|aH 
" be for any popish recusant convict, shall present without,j^mg 
" notice in writing of the avoidance to the university, &c.^|thki 
"three months after the avoidance, be forfeits Java hundred 
" pounds.'^ 

Sect* 8. As to the Third of the said disabilities, nis. I|1ft of 
bearing any public office or charge, it is enacted 19 ^]$ • 

c. 5. s. 9* “ That no popish recusant convict shall jex^biin^y 
"public office or charge in the commonwealth, but kl^be 
" utterly disabled to exercbe Hie* same by himself or hia dfp^*” 

$ecf.9* It is observable, that this clause is . mb^ a^j 
penned than that which immediately precedes. i4 






^ t Papie& were also disalM by 

coum of w 
clerks, or i 

ilfNi 
bathe ^ 

















^k» m tMltt]r, «l# M 

'/;,wy.fifi#tt' 
ii|,^uuifie«tiQi»,w^ 

■ ^ f orim 
«nd d^dai^ 
i!)i$qiM» 


^ it# 

r '." ’..i* I...* ‘ T 


as-/"' 

i.,-.An?:l 



'^,1^<^ jo^'#ni^nee, abjuradoir, 'and declaiadony'libi 

to Iw subseribad. m^didi — 

■'«-^^d^0^red> tden, and subsoibed ia the 8ame-<tottrt^iy 
^^bm'iipdslialt'be registered in the same manndt as 
^ ^idedadttoii in the room of which it is hereby 8dbi8^ta)il^» ;r''*jM^^ 
■^de'by thjSaets so presaibing the same oaths a^ declmiil^' 

'? ieqwcjidfy as aforesaid appointed to be administerdi tdd9>V' ’ 
^,std)torit!«d>,and.registered} and when so taken, .suldcribjrf; ' 

.rt^tered/ sfagl), for the purpose of enabling perso^profw^ , 
die Roman Catholic religion to act in the Capacities 
“ lOr.anycOf diem, have the same effect and operation, tp. aljj^to' ' 

V co^atrnctidns, and purposes whatsoever, as the oathsijdd. 
s'l dec^^tijim torthe room of which it is hereby substituted/’ < / 

"■ IBSV-JU'Geo. 3; ci 32. s. 7. it is also enacted, “ That if , ady 

,jVii 4.* vA.' * . *a ■ -n i! • -1.-II 



or wiy other paroctual or ward officep and auch p6)raon: , ' jra 
1^11 scruple to take upon him any of the sakl offices^ inregi^ ■ 

“ of the baths or any other matter or thing required by the law . 
en or done in respect of such office^ every such per** 


may execute such office or employment by i| :auf> r / ii 




L^^eat dcp«ty» by him to be provided, that shall comply with ■^'’. 

> law in ^8 behalf; but the said deputy shaU be dlowcdi; 

t^mroved by such person or persons, in such mann^ ; ?tp 

OT officers respectively should by law have been 
JPj|i^9d#ftd aj^roved. 

^'.'T /'■'^^^^d^«-Wi''',^,toUie'FoimTH of the said disabffitiM, 
part of « husband’s personal estate, it is 

‘"1^“ woman, ■bemgrK'^in^'^''^^ 
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v^lc^bbidlpnot conform bersi^f imd 
ffifbear to repiur fo sd^B#"cbnr<^ 
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(ipf dW^umprayeri.and there beardhnie lereiiS': 
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shall be married otherwise than according to the church of 
England.” 

Popish ivcu- Sect, 11. As to the Fifth of the said disabilities^ viz, that of 
«aiit convicts clairuiiiff an estate by the courtesy, or by w'ay of dower^ &c. it is 
than according enacted by 3 Jac. 1. c. 5. s. 13. ** J hat every man who, being a 
to the rites of Rt^>pish recusant convict, shall be married otherwise than in 
^*15 *?”‘^1***/?*^ ^owe open church or chapel, and otherwise than according to 
an> estate hy “ ^hc ordci's of the Church of England, by a minister lawfully att- 
<!ourtesy or by tlioiised, shall be disabled to have any estate, as tenant by the 
dower. « Courtesy ; and that every woman, being'^a popish recusant con- 

“ vict, who shall be married in other form than as aforesaid, shall 
be disabled to claim her dower, or jointure, or widow*s estate;, 
“ &c.” 

Popish' recusant Scct, IG. As to the FiRST of the above-mentioned restraints, 
convicts re- from going above five miles from home, &c. it is enacted 

maovTngTbove by 35 Eliz. c. 2- and 3 Jac. 1. c. 5. s. (3, 7. That every popish 
five miles from “ rccusaiit coiivicl sh.'ill repair to his place of dwelling, &c., and 
home. « remove above fivi? miles from thence, unless he be urged by 

process, &c., or have a licen.se from the privy council, &c., or 
limber the hands and seals of four justices of peace, with the 
a.s.scnt in writing of the lieutenant of the county, or of the 
3 Bum, E. L. bishop, Scc. (evtjry license of whi<‘li kind, by justices of peace, 
it>5. ** inii-st express both the particular cause and the time for which it 

is given, and ought not to be granted without a previous oath of 
** some reasonable cause,) under pain of forfeiting all his goods 
SccCawl.i2B, and hereditumeiits (whether freehold or copyhold) for his life, 
Vm abjuring the realm if he be not worth twenty marks a 

year, or forty pounds in goods, unless he recant before convic- 
tion, and also contiiuie conformable.” 

C, Jac. 352. Sect, 13. Note, that the privy council may grant such license 
without any ripecial cause or oath, &c., but that the justices of 
' * peace cannot. And it hath been resolved, that in pleading a 

license of justices of peace, you mu.st expressly, shew that it was 
made under their hands and seals, and also set forth the cause in 
particular for which it was granb d, and the time for which it was 
limited, and that the party was ss^brn to the truth of such cause, 
SvC. 

C*. Jac. 352. Sect, 14. It is Said, that if the .same person be both a justice of 
Moor* 836^ peace and a lieioeiiaiit, he cumiot both join in a license as justice 
of peace, and also give his assent as lieutenant, but can only act in 
one capacity. 

Cawi.130. i3J Sect. 15. It seems that the miles shall be computed according 
C. Eliz. 212. the English manner, allowing 5280 feet, or 1760 yards, to each 
mile, and that the same shall be reckoned, not by straight lines, as 
a bird or arrow may dy, but according to the nearest and most 
n.sual way. 

Popish recusant Serf, l6. As to the Srcono of the above-mentioned restraints, 
viz. that which relates to, the coming to coinrt, it is enacted by . 
api^aring^he * That DO popish recusa»t convict shall come 

presenceVtilfr i«to the court or house where the king, or his. heir apparent, 
shall be, unless he be commanded ao to do by the king, upon 
pidp qf one hundred bou^s, 

tAnd 
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+ And it i» further enacted by 30 Car. 9,. 8t« 9. a* 5, 6. That onpftlnofbcing 
“ every peer of this realm and member of the House of Peers, ^*«abled, &c. 

** and every peer of Scotland or Ireland, being of the age of one 
and. twenty years or upwards, not having taken tlie said oaths, 

“ and made and subscribed the declaration; and every member 
of the House of Conunons, not having taken the oaths and 
subscribed the declaration; and every popish recusant convict, 
who shall come advisedly into, or remain in the presence of the 
“ kiug and queen, or shall come into the court or house where 
** they, or any of them,* reside, shall be disabled to bold or exe- 
cute any office or place of trust, civil or military, or to sue in 
** law or equity, or to be an executor, &c., or capable of any 
legacy or deed of gift, and shall forcit for every wilful offence 
five hundred pounds, unless such person do, within the term 
next after such his coming or remaining, take the oaths of alle- 
giance and supremacy, and make the declaration against tran- 
** substantiation and the invocation of saints, &c, in the court of 
Chancery/^ 


t But by 31 Geo. 3. c. 32. s. 20. it is enacted, That no But no Catholic 
“ peer of Great Britain or Ireland, or member of the House of 
Peers of Great Britain, or of the kingdom of Ireland, profess- appohuedoath 
“ ing tho Roman Catholic religion, who shall take and subscribe shall be liable to 
the oath of allegiance, abjuration and deduralion, hereinbefore 
appointed to be taken and subscribed, shall be liable to be 30 Car. 2. st. 
prosecuted for such offence in the said act 30 Car. 2. st, 2, or s,5. 
be liable to any of the pains, penalties, forfeitures and disabili- 
ties, for breach of the provision in the said clause contained, or 
be otherwise deemed to fall w ithin, or be affected by, any part 
** of the said provision.” 


Sect. 17. As to the Tiiihd of the above-mentioned restraints, Popish rccnMBt 
viz, tlial which relates to the keeping of arms, it is enacted by ^ 

3 Jac. I. c. 0 . s. 27, 2S, 2f), “ That all such armour, gunpowder, having any gun- 
** and nuinitiou, of whatsoever kinds, us any popish recusant cun- powderandmu- 
“ vict shall have in his own house or elsewhere, or in the posses- 
siori of any otlier at his clispos'»tion, shall be taken from him by ^ 
warrant of four justices of peace at their general or quarter- 
“ sessions (except such necessary weapons as shall be allowed 
him by. the said four justices for thp defence of his person or 
house); and that the said armour, &c. so taken, shall be kept at 
“ the cost of such recusant, in such place as the said four justices, 

** at their said sessions, shall appoint; and that if any such re- 
** cusant having such armour, &c., or if any other person who 
shall have any such armour, &c. to the use of such recusant, 

** shall refuse to discover to the said justices, or any of them^ 

“ what armour he hath, or shall let or hinder the delivery thereof 
to any of the said justices, or to any other person authorised by 
‘‘ their warrant to take the same, that then every person so 
offending shall foricit his said armour, &c., and also be impri- 
soned for three months without bait, by warrant from any jiis- 
'^tices of peace of such county” And it is further enacted. 

That, notwithstanding the taking away such ^mour, &c. yet 
suck recusant shall be charged with the maiiitaining of the 
same, and with the providing of a horse, in such sort as 

others 





39 » 


OFFENCES AGAINST RELIGION. Bk. U 


Popish recu> 
»ant convicts 


Others of his majesty^s subjects.’’ Also it is further enacted by 
1 Will, and Mary, c. 15. ** That no reputed papist^ refusing to 
** make the said declaration against popery, mentioned in 30 Car. 

shall keep arms,” as it is set forth more at large in the sec* 
tion ** Of not making a Declaration against Popery.” 

Sect. 18. As to the Fourth of the above-mentioned restraints, 
viz. that which relates to the coming within ten miles of London, 
restrained frora^ jj. jg enacted by 3 Jac. 1. c. 5. s. 4, 5. That no popish recusant, 
^lesof Lo«-^” “ shall remain within the compass of ten miles of London, 
don, except qua* under paiii of one hundred pounds, except such persons as, at 

stot^ute 31 Geo^ some trade, mystery, or manual 

3. c. 32. ** occupation, in London, &c., and such as shall have their only 

** dw^elliug in London, &c.” Also reputed papists refusing to 
make the declaration mentioned in the precedent sections, are to 
be removed from London, &c, by force of 1 Will, and Mary, c. 9- 

t But by 31 Geo. 3. c. 32. s. 19- this last- mentioned act 
shall not extend to any person professing the Roman Catholic 
religion, who shall take and subscribe the oath of allegiance, 
abjuration and declaration, therein appointed {a) to be taken and 
subscribed. 

Sect. 19 . As to the First of the above-mentioned forfeitures, 
viz. that of two parts of a jointure or dower, it is enacted by 
3 Jac. 1. c. 5. s. 10. That every married woman, being a 
popish recusant convict, (her husband not standing convicted of 
** popish recusancy,) who shall not conform herself, and remain 
conformed, but shall forbear to repair to some church, or usual 
place of common prayer, and there to hear divine service and 
sermon, if any then be, and receive the sacrament of the Lord’s 
** Supper, according to the laws of tliis realm, within one year 
next before the death of her said luisband, shall forfeit to the 
" king the profits of two parts of her jointure and dower of any 
hereditaments of her said husband, ike,” 

Popish renmnt Sect, 20. As to the Second of the above-mentioned foifei- 
convict,who tures, viz. Hiai of twi'iity pounds. &c. for not receiving the sacra- 
thc^lacraraen^ mcnt yearly after conformity, it in enacted by 3 Jac. 1. c. 4. s, 2, 
&c. forfeits £20, ** That if any popish rccusai;! convict, who hath conformed 

himself to the church, &c., shall not receive the sacrament in his 
own parish church, &c. within o*'e year after his conformity, he 
** shall forfeit tv’enty pounds, and for the second year forty 
pounds, and for every year after, sixty pounds, &c.” 

Sect. 21. As to the Third of the above-mentioned forfeitures, 
viz, that of one hundred pounds for an unlawful marriage, it is 
totbe^amrehtf ^*^'‘*cted by 3 Jac. 1, c. 5. s. 13. That every popish recusant 
Jfnglaiid, for- convict, who shall be married to a woman who is no inheritrix 
ieitiifiyo. otherwise than according to the Church of Eugland, shall for- 
feit one hundred pounds.” 

Popish recusant Sect. 22. As to the Fourth of the above-mentioned forfei- 
forfeiei£ioofor tures, viz, that of one hundred pounds for the omission of a law- 
ful baptism, it is enacted by 3 Jac. 1. c. 5. s. 14. “ That every 
popish recusant who shall not cause his or her child to be bap- 
" tized, within one month after its birth, by a lawful minister, &c. 
frfaaU forfeit one hundred pounds, 

Sect. 


(a) See aiile, 
p. 385. 

Female popish 
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Sect* 23. As to the Fifth of the above-mentioned forfeitures^ Popish rccusaDt 
viz- that of twenty pounds for an unlawful burial, it is enacted by 
3 Jac. 1. c. 5. s, \5, “ That if any popish recusant, not being ex- “ * 

communicate, shall be buried in any other place than in the 
** church or churchyard^ or not according to the ecclesiastical 
laws of this realm, the executors, &c. of such recusant, know- 
'' ing the same, or the party that causeth him to be so buried, 
shall forfeit twenty pounds, 8lc.” 


Sect* 24. As to die inconvenience to which all such offenders Justices of the 
are liable, viz. that of having their houses searched for reliques, gfstwtw may * 

&c. it is enacted by 3 Jac. 1. c. 5. s. 20. That any two jus- Lrchthe ^ 
tices of peace, and all mayors, bailiffs, and chief officers of houses of popish- 
"cities and towns corporate, in their respective jurisdictions, may 
" search the house and lodgings of every popish recusant convict nques. 

for popish books and rcliques; and that if any altar, pix, beads, 

" pictures, or such like popish rcliqiie, or any popisli book, be 
" found in the custody of such person, as, in the opinion of the 
" said justices, &c. shall be unmeet for him or her to have or use, 

" it shall be defaced and burnt, if it be meet to be burnt; and if 
" it be a crucifix, or other rclique of any price, tlrj same sliall be 
" defaced at the general quarter-sessions in tlie county where it 3 

" shall be found, and then restored to the owmer.^' ^'1 


Sect* ^5- As to the inconvenience to >vhich such offenders. If a married 
being ferns covert ^ are liable, viz, that of being committed, it is corttfet. 
enacted by 7 Jac. 1. c. G. s, 28. " That if any married woman, shaUa^u^^^ 
being a popish recusant convict, shall not, within three months formwHbhi 
** after her conviction, conform herself, and repair to church and three raomhi, 

^ " receive the sacrament, &c., she may be committed to prison by ply fta* 
" one of the privy council, or by the bishop if she be a baroness, month. ^ 

" or if under that degree by two justices of peace, whereof one 
" to be of the quorum, there to remain till she perform, &c,, un- 
** less the husband will pay to the king ten pounds a month for 
" her offence, or else the third part of all his lands, &c,, at the 
" choice of the husband, &c.” 

11. How fai’ such recusants'make others liable to be punished. 

Sect* 26, It is to be observed that the husband of a popish re- Popish recusant 
cusant convict is not only liable to the forfeiture of ten pounds a convict may be 
month for the absence of any of his servants from church, by 
force of 1 Jac. 1. which is set forth more at large in the foregoing cusantj, unless 
section, but is also " utterly disabled,” by the ninth paragraph of ^»ebe qualified 
the said statute, " to exercise any public office or charge in the 
" commonwealth by himself, or by his deputy, (except such hus- 
" band himself, and his children, which shall be above the age of 
" nine years, abiding with him, and his servants in the house- 
" hold, shall once every month at least, not having any reason- 
able excuse to the contrary, repair to some church or chapel 
'* usual for divine service, and there hear divine service; and the 
" said husband, and such his children and servants as are of meet 
" age, receive the sacrament of the Lord^s Supper at such times 
" as are limited by the laws of tliis realm, and do bring up his 
said children in the true religion).” 

Sect* 
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the foregoing 
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or for not re- 
sorting (o 
church to hear 
service accord- 
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gy of the 
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(a) Ante, p. 386. 


Sect. 07* Also it is further enacted by the said statute of 
.3 Jac. 1. c. 5. s. 12G. “ That the house of one whose wife is a 
popish recusant convict may be searched by any two justices of 
peace, &c. for popish books, 8cc.’' 

t Sect. ^8. Rut now' it is enacted by the 31 Geo. 3. c. 32. 
That no person professing the Roman Catholic religion, who 
shall take and subscribe the oath before-mentioned, shall be 
** convicted or prosecuted upon any of the statutes for keeping or 
having any servant, or other person, being a papist, or reputed 
" papist, or person professing the popish religion, who shall not so 
resort or repair to his or her parish chiircn or chapel, or some 
" such other usual place of common prayer.” 

+ Sect. 29. And by the said statute, 31 Geo. 3. c. 32. s. 4. ** No 
“ person who shall take and subscribe the oath therein appointed 
“ to be taken and subscribed, shall be presented, indicted, sued, 
“ impeached, prosecuted, or convicted, in any civil or ecclesiastical 
“ court of this realm, for being a papist, or a reputed papist.” 

+ Sex't. 30. And by the said statute, 3 1 Geo. 3. c. 32. s. 3. No 
'' person professing the Roman Catholic religion, who shall take 
and subscribe tlie said oath, as bcfore-nioiitioned,(a) shall be 
convicted or prosecuted upon, or liable to be prosecuted upon, 
any of the before-mentioned statutes ; or upon any other sta- 
tute, by indictment, information, action of debt, or otherwise ; 
** or in any ecclesiastical court, for not resorting to his or h<ir 
parish chiirch,-or some other usual place of common prayer, to 
near divine service according to the rites of the Church of Eng- 
« land.” 

Of sailing or hearuig Mass. 


No person shall As to the oflVncc of saying or lu^aririg mass, it is enacted by 
saynja'ss. ^3 Efe. c, 1. s. 4. “ That every person who shall say or sing 
^Conun^ 56 * wiass, being thereof lawfully convict, shall forfeit two huridix'd 

87. 115 . marks, and be committed to prison in the next gaol, there to re- 

main bv the space of one ^ear, and from thenceforth till he 
3 Jac. i.th. 5. •• have })uid the .sum of two hmnired marks; and that every per- 
2 Show. ‘ 2 i(). a ^,,as>t, shall forfeit the sum of one 

‘‘ hundred marks, and suffer a ar^s imprisonrm-nt.” 


Except in the 
house of a fo- 
leigu inini&ter 


orexiepl sncli 
person !»hail 
have taken t)jo 
oath required 
by 18 Geo. 3, 
C.60. 


Sect. 2. And it is euacied by 1 1 and 12 Will. 3. c. 4. 6.2, 3, 4, 
5. “ That eve A person wi^o sha.I apprehend any popish bishop, 
•* priest, or jesull, and prosecute him to conviction, fbr saying 
mass, or exercising any other part of the fmictiou of a popish 
bishop or priest, shall receive one hundred pounds of the 
' sheriff; and that every such popish bishop, &c. (except, being a 
** foreigner, he be entered in the secretary's office, and officiate 
only ill the house of a foreign minister) shall be adjudged to per- 
" petual imprisonment.” 

t Sect. 3, But by 18 Geo. 3. c. (K). it is enaded, That the 
above-mentioned clauses of 1 1 and 12 Will. 3. are repealed,” 
provided, by s. 5. that such popish bishop, priest, jesiiit, or 
schoolmaster, shall have taken and subscribed the oath (in the 
words as recited in the said statute of Geo, 3.) before he shall 
have been apprehended, or any prosecution commenced against 
him*” 

f Sect. 
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t Sect. 4. And by 31 Geo. 3. c* 32. 8. 4. it is enacted, *‘That Andno iwwo 
“ BO person who shall take and subscribe the oath herein-before whoshajfha?e 
** appointed to be taken and subscribed, in manner hereby Pe- 
quired, shall bo presented, indicted, sued, impeached, proso< 3i(ji‘,o.3.c,3?. 
“ cuted, or convicted, in any civil or ecclesiastical court of this be prose- 
** realm, for being a papist, or reputed papist, or for professing or 
being educated in the popish religion, or for hearing pr sayAig for either bear* 
mass, or for being a priest or deacon, or entering or belonging “‘8 
to any ecclesiastical order or coimnnnity of tlic Church of 
** Rome, or for being present at, or performing or observing any 
“ rite, ceremony, practice, or observance of the popish religion, 

" or niaintainiiig or assisting others therein.’^ 

t Sect, 3. By 31 Geo. 3. c. 32, s. d. ** Provided always, that Butnoassem- 
no place of congregation, or assembly for religious worship, Wy for religion# 
shall be permitted or allowed by this act, until the place of such Xwed under * 
‘‘ meeting shall be certilitid to tlie justices of the peace, at the this act till it 
“ general or quarter-sessions of the peace for the county, city^ or shall be ccrtijied 
‘‘‘ place in winch such niccliiig shall b(‘ held, and until the place sessiww^&c!^" 

“ of such meeting shall he recorded at the said general or qiiar- 
ter-scssions ; the eh rk of the peace whereof is hereby required 
to record the same, and to give a eciiificatc thereof to such per- 
“ sou as sliall tieniand the same, for which there shall be no 
greater fee or reward taken than the sum of six-pence; and that nor shad any 
no person in holy orders, or pretended holy orders, whether as 
priest, or as a minister of any other higher rank or order, shall caffonctfojr 
“ perform any ecclesiastical function, or otherwise officiate in any therein unill his 

such place of moctimj:, until his name, and his description, as a oamc. &c.bo 
/X ' ^ ^ 1 II I 1 I I . o * / recorded by the 

“ priest or mniister, sliall luive been recordeu at llie quarter or derkofthe 

other general-session of the peace for the county, or other divi- peace, 
sion or place, in which such place of meeting shall he situate, 
by the clerk of the p»*ace of the said court; wlio is hereby rc- 
** quired to record such name and description accordingly, upon 
deniaiid by such j)ei son, and upon pa}nu iit of six-pence as a 
** fee or reward, and shall give a ccrlihcatc thereof to such per- 
“ son as shall from time to time demand the same, for which cer- 
** tilicatc no greater fee or reua/d shall be taken than two shil- 
*• lings; and no priest or minister of any rank, in holy orders, 

“ or pretended holy orders, who shall officiate in any such place 
of meeting, not so recorded us aforesaid, shall be deemed to be 
within the benefit of this act, for any purpose whatsoever.^* 
f Sect, 6. By 31 Geo. 3. c. 32. s. C. Provided, that if any No such place 
** assembly of persons professing the Roman Catholic religion 
shall be had in any place for religious worship with the doors the mcctiug.""^ 
locked, barred, or bolted, during any time of such meeting to- 
** gether, all and every person and persons who shall come to, or 
1^ at, such meeting, shall not receive any benefit from this 
“ law, but, notwitlistanding having taken the aforesaid oath of 
“ allegiance, abjuration, and declaration, shall, from the time of 
“ conviction, be liable to the same pains and penalties foi; such 
" their meeting, as if this act had not been made.*^ 

t ^ect, 1, By 31 Geo. 3. c, 32. s, 9* Provided always, that taws for fre- 
“ all the laws made and provided for the frequenting of divine quentingof ai-. 

♦♦ service on the Lord’s day, commonly called Sunday, shall be tortoeb 

still force. 
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OFFENCES AGAINST RELIGION. Bk. 1. 

' still in force^ and executed^ against all persons who shall offend 

* against the said law8> unless such persons shall come to some 
‘^congregation or assembly of religious worship permitted by 

* this act, or the toleration act.” 

t Sed* 8. By 31 Geo. 3. c. 32. s. 10. it is further enacted, 

^ That if any person or persons do and shall, willingly and of 
purpose, maliciously or contemptuously come into any place of 
congregation, or assembly of religious worship, permitted by 
this act, and disquiet or disturb the same> or misuse any priest^ 
minister, preacher, or teacher therein, such person or persons, 

‘ upon proof thereof, before any justices of the peace, by two or 

* more sufticient witnesses, shall find two sureties of the peace, 

‘ to be bound, by recognizance, in the penal sum of fifty pounds, 

‘ and, in default of such sureties, shall be committed to prison, 

* there to remain till the next general or quarter-sessions; and, 

' upon conviction of the said offence, at the said general or qiiar- 
‘ ter-sessioiis, shall suffer the pain and penalty of twenty pounds, 

‘ to the use of the king’s majesty, his heirs and successors.” 

t SecL Q. By 31 Geo. 3. c. 32. s. 1 1. Provided always, that 
' fio benefit in this act contained shall extend, or be construed to 
' extend, to any Roman Catholic ecclesiastic permitted by this 

■ act, who shall officiate in any place of congregation or assembly 
' for religious worship permitted by tliis act, with a steeple and 

■ bell, or at any funeral in any church or churchyard, or who 
' shall exercise any of the rites or ceremonies of his religion, or 
' wear the habits of his order, save within some place of congre- 

■ gation or assembly for religious worship permitted by this act, or 
‘ in a private house, where there shall not be more than five per- 
^ sons assembled, besides those of the household, or who shall 
' not, previously to his so officiating or exercising his functions as 
‘ aforesaid, have taken and subscribed the oath of allegiance, ab- 
^ juration, and declaration, hereby appointed to be taken as afore- 
‘said.” 

t Sed. 10. By 31 Geo. 3. r. 32. s. 12. Provided also, "That 

■ nothing herein contained shall ^be construed to exempt any 
' such {)crson professing the Roman Catholic religion from pay- 
' ing tithes or parochial duties, or any other duties to the church 
^ or minister, or from any prosec tion in any ecclesiastical court, 

^ or elsewhere, for the same; or to repeal any part of the Mar- 
' riage Act, or any parts of any other statutes concerning mar- 
‘ riages; or to give any ease, benefit, or advantage, to any person 

who shall, by preaching, teaching, or writing, deny or gainsay 
' the oath of allegiance, abjuration, and declaration, herein before 
mentioned and appointed to be taken as aforesaid, or the decla- 
rations or doctrines therein contained, or any of them; or to re- 
peal or affect any law now in force concerning the right or suc- 
cessioit to, or the limitation of, the crown.” 

t Sect. 11. By 31 Geo. 3. c. 32. s. 8. " Every pript, or other 
person in holy orders, or pretended holy orders, being a minis- 
ter, teacher, or preacher of any congregation of persons profess- 
ing the Roman Catholic religion, who shall take and subscribe 
the aforesaid oath of allegiance, abjuration, and declaration, in 

" manner 
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manner hereinbefore prescribed, shall from thenceforth be ex- 
** einpted from serving upon any jury, or from being chosen or 
appointed to bear the office of churchwarden^ overseer of the 
poor, or any other parochial or ward office^ of other office/in 
** any hundred of any shire, city, town, parish, division, or wapen- 
« take.” 


Of not making a Declaration against Pinery* * 

The offence of refusing to make a declaration against some of 
the principal doctrines of the popish religion puts all persons un- 
der the following restraints: — First, From sitting in parliament. 
Secondly, From holding a place at court. Thirdly, From 
living within ten miles of London. Fourthly, From keeping 
arms; Fifthly, It puts them under a disability of presenting to 
a church. 



Sect. 1. As to the First of the above-mentioned restraints, RonninCarti^ 
•ciz. that which relates to the sitting in parliament, it is enacted by 
SO Car. £. st. 2. c. 1 . That no peer shall vote or make his proxy nl^e^House of* 
in the House of Peers, or sit there during any debate ; and that Peers or in tlic 
** no member of the House of Commons shall vote or sit there Ho^scofCom** 
during any debate after the speaker is chosen^ until such peer 
or member shall take tlie oaths of allegiance and supremacy, 
and make a declaration of his belief that there is no transubstan- 
tiation in the sacrament of the Lord's Supper j and that the in- 
vocation or adoration of the Virgin Mary, or any other saint, 

" and the sacrifice of the mass, as they are now used in the 
Church of Rome, are superstitious and idolatrous, &c., on pain 
that every such offender shall be adjudged a popish recusant 
convict, and disabled to hold or execute any office, &c., or from i Geo. i. c. 13. 
" thenceforth to sit or vote in cither house of parliament, to sue in 
“ law or equity, or to be guardian, executor, or administrator, or 
capable of any legacy or deed of gift, ami shall forfeit for every 
wilful offence five hundred pounds.” 


Sect. 2. As to the Second of tlie above-mentioned restraints, 
viz. that which relates to the holding a place at court, it was en- 
acted by the .‘30 Car. 2, si. 2. s, 0. 12, 13. That every sworn 
servant to the king shall take the said oaths, and make the de- 
claration in Chancery, the next Term after he shall be so sworn 
a servant, 8cc.; and that if any such person neglecting so to do, 
should advisedly come into or remain in the presence of the 
" king or queen, or come into the court or house where they or 
any of them reside, he shall suffer all the penalties expressed in 
the foregoing section, unless such person so coming into the 
king’s presence, shall first have license so to do.” But this 
clause of the statute is repealed by 2 Geo. 2. c. 31. s. 9- 

Sect. 3. As to tiiG Third of the above-mentioned restiRmts^ 
viz. that which relates to the living within ten miles of London, it 
is' enacted by I Will, and Mary, c. 9. " That every justice of 
** peace in London and Westminster, and within ten miles there- 
^^of, shall cause to be arrested, and brought before him, all re- 
*^puted papist^(except foreigners, being merchants, oi menial 
servants to fwe ambassador or public agent, and except all 
such as used some trade, mystery, or some^panual occupation, 
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tbtB of the «atd act, in Lomk>n, &c., and al^o ex<5^pt 
all duch persons as had their dwelling in Loudon, &c. within 
MX ' months before die thirteeiilh of .I'ebruary, l668, and no 
“ dwelling elsewhere, and certified their names to the sessions 
before the fii'st of August, l6B9), and that every such justice 
" shall tender the said declaration to every such person, and that 
** every such person refusing the same, and afterwards remaining 
" in London, &c., or within ten miles thereof, or being certified 
“ to the King’s Bench or quarter-sessions, at the next tenn or 
“ sessions, as liavitig refused to make the said declaration, and 
“ neglecting to make the same jti such court, shall suffer as a 
“ popish recusant convict, &c.” — But by 31 Geo. 3. c. s. 
it 18 enacted, “ shall not extend, or be deemed, taken, or con* 
“ strued to extend, to any person professing the Roman Catholic 
“ religion, who shall take and subscribe the oath of allegiance, 
abjuration, and declaration, therein appointed to be taken and 
subscribed.” 

Sect. 4 . As to the Fourth of the above-mentioned restraints, 
viz. that which relates to the keeping arms, it is enacted by 
1 Will, and Mary, c. 16. “ That any two justices of the peace 
“ may and ought to tender the said declaration to any person 
“ whom they shall know, or suspect, or have information of, as 
“ being a |>apist, or suspected to be such; and that no such per- 
" son so required, and not making and subscribing the said de- 
“ claration, or not appearing before the said justices upon notice 
“ to him given, or left at his usual abode, by one authorised by 
“ warrant under the hands aiid seals of the said justices, shall 
“ keep any arms or animiinitioii, or horse above the value of live 
pounds, in his own possession, or in the jiossossion of any 
“ other person to his use (other than such necessary weapons as 
shall be allowed him by the quartiir-sessions for the defence of 
“ his house or person); and that any two justices of peace, by 
warrant under tlieir hands and seals, may authorise any person 
in the day-time, with the assistance of tlie constable or his de- 
puty, or the tithing-man, to searcli for all such arms, &c. and 
“ horses, and seize them to the king’s use; and that the said jus- 
rices shail deliver the said aims* and ammunition at the next 
“ quarter-sessions in open court; and that whoever shall conceal, 

“ &c., or shall be aiding to the concealing any such arms or 
horses, shall be commits d to tl. ^ common gaol, by warrant mi- 
“ dcr the hands and seals of any two justices of peace, and also 
“ forfeit treble the value; and that tliosc who discover any such 
“ arms or' ainmuiiitioii, so as the same may be sc ized, shall have 
^ the full value thereof, to be awarded to them by the sessions, 

“ &c., and that such refusers of the said declaration, &c. shall be 
discharged whenever they shall make tlie same.” But by 
J^jGeo. 3. c. 3(2. s. 18* “ No person shall be summoned to make 
^'the declaration, or be prosecuted for not obeying such suni- 
“ mons.” 

Sect. 5 . Fifthly, As to the above-mentioned disability of 
presenting id a church, it is enacted by I Will, apd Mary, c. *26. 
That whoever shall refuse to make the said declaration upon 
^ofCha tender thereof as is preawbed by the said act, shall be 

“ disabled 





*^4tiab}ed lo present to asiy &c/* Bat it sei^ iaeed** 

ie^ to set forth the clause of the said statute reiatiiig to lids 

matter at large in this place, inasmuch as, Ann, e..l 4 . 

‘‘All persons whatsoever making profession ‘'of the popish By 4 Geo. 3, 

"religion are under the like disability/' as will appear worn »«ir. papist* ■ 

the following section > 

cne luiiowiiig secuon. 

iand-Uuc, if they do not cooformiU the, manner ^irceted by the act. 





Of promoting the J^opkh Religion. 

Ofiieiices in pronfotiitg or encouraging tlie popish religion seeia i Comm, uu 
to be reducible to the following beads: Fikst, Giving or receiv- t- Comm. 35* < 
mg popish education: Secondly, Professing the popisli religion: ‘ 

ThiR 0 I 4 Y, Buying or selling popish books. 

I, Giving or receiving popish education. 


Sect. 1. This depends upon several statutes. And first, it is Persons cdo* , 
enacted by 1 Jac. 1. c.4. s. 6, 7. “ That if any person Or per- 
" sons under the king’s obedience shall go or send, or cause to or sendSi^thW 
" be sent, any child, or any other person under their or any of abroad to bd 
" their government, beyond the seas, out of llie king’s obedience, , 

" to the intent to enter into, or reside in, or repair to any college, shall forfeit * 

" &c. of any Impish order, profession, or calling, to be instructed, £ioo, and be ^ 

" persuadeiljWr strengthened in the popish religion, or in any 

"sort to profess the same, every such person so sending such Lnew, 113. 

‘‘ child, &c. shall forfeit jf KX), and every such person, so pass- 356.406. 

ing or being sent, &c. shall in respect of him or herself only, 

" and not in respect of any of his heirs or posterity, be disabled Coiiyns, ?or. 

to inherit, purchase, lake, have or enjoy, any profits, heredita- 
" ments, chattels, debts, legacies, or sums of money, 8cc. whatso- 
“ ever: and that all estates, terms, or other interests whatsoever 
to be made, suffered, or done, to the use or belioof of auy such 
" person, or upon any trust or confidence, )nediatcly or imrne- 
" diately, to or for the benefit or relief of any such person, shall 
" be utterly void,” 

Sect.^1. And it is further enacted b\ 3 Jac. 1. c.5. s. l6. Tho cbildren of 
" That if the children of any^ subject within the realm (the said 
" children not being soldiers, mariners, merchants, or their ap- 
" prentices or factors) shall be sent or go beyond sea, to prevent M-iilwnt Uceme, 
" their good education in England, or for any other cause, with- 
out the license of the king or six of his privy council (whereof Jeamofage, 

‘‘ the principal secretary to be one), under their hands and seals, they take tlw 
" that then eveiy such child shall take no benefit by any gift, con- 
* veyance, descent, devise, or otherwise, of or to any heredita- videSBac, 

** meat or chattel, till such child, being of the age of eighteen Abr. 789. and 
" yekts or above, take the oath of obedience before some justice 
of peace of the county, liberty, or limit, where the parent of 
such child did and shall inhabit; and that in the meantime 
‘‘ the next of kin to such child, who shall be no popish recusant, 

“ idiall hare the said hereditaments, &c. so given, until such 
"vchild shall conform, &c. and take the aaid oath, and receive vide ii & 13, ;;i 
" tile, sacrament: and that after such conformity, &c. he who hath vviii. 3. ^ 4-. , > 
** leaeired the profits of the said hereditaments, 8 tc. shall account 
“ fbi tiift same, and in reascmable time make payment (hereof, 

‘‘and 
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and restore the value of the said goods, &c. And that who- 
" ever shall send such child over seas, shall forfeit one hundred 
" pounds.” 

Sect. 3. Also it is enacted by 3 Car. 1. c, 2. That if any 
person under the obedience of the king shall go, or shall con- 
vey or send, or cause to be sent or conveyed, any person out 
** of the king’s dominions^ into any parts beyond the seas, out of 
the king’s obedience, to the intent to enter into, or be resident 
or trained up in, any priory, abbey, nunnery, popish university, 
college, or school, or house of Jesuits* priests, or in a private 
popish family, and shall be there by any popish person in- 
structed, persuaded, or strengthened in the popish religion in 
'' any sort to profess the same; or shall convey or send, or cause 
to be conveyed or sent, any thing towards the maintenance of 
any person so going or sent, and trained and instructed, as is 
** aforesaid, or under the colour of any charity towards the relief 
of any priory, &c. or religious house whatsoever; every person 
so seiuling, &c. any* such person or thing, and every person 
passing or sent, being thereof convicted, &c. shall be disabled 
to prosecute any suit in law or equity, or to be executor or 
'' administrator to any person, and be incapable of any legacy or 
deed of gift, or to bear any office within the re^m; and shall 
forfeit all his goods and chattels, with all his llreditainents, 
** offices, and estates of freehold, during his life.” 

But by the 31 Geo. 3. c. 3£. s. 4. " No person who shall 
take and subscribe the oath before-mentioned shall be pro- 
seiitcd, indicted, sued, impeached, prosecuted, or convicted for 
being a papist, or reputed papist, or for professing or being 
“ educated in the popish religion, or for entering into, orbeloiig- 
iiig to any ecclesiastical order or community of the church of 
** Rome, or for maintaining or assisting others therein.” 

IL Professing the popish religion is punished with the fol- 
lowing disabilities : First, Of taking an estate in lands: Se- 
condly, Of presenting to a church. — And with the following 
restraints : Fiust, From keeping school : Sj-xondly, From 
withholding a competent mainlenance from a protestant child. 

Sect. 4. As to the First of the above-mentioned disabilities, 
viz. that of taking an estate in lands, it is enacted by 11 and 12 
W. 3. c. 4. That every persoh educated in, or professing the 
popish religion, who shall not, within six months after the age 
of eighteen years, take the oath of allegiance and supremacy, 
and subscribe the declaration against popery iiienttoned in 
“ 30 Car. 2. stat. 2. chap, 1. in the Chancery, or King’s Bench, 
or quarter-sessions of the county where such person Shall 
'’reside, shall in respect of himself or herself only, and not iu 
" respect of any of his or her heirs or posterity, be disabled to 
inherit or take by descent, devise, or limitation, in possession, 

'' reversion, or remainder, any lands, tenements, or hereditaments, 
in England or Wales, &c. And during the life such person, 
and until he take the said oaths, &c. his next of kin, being a 
protestant, shall enjoy the same, without being accountable for 
the protits, but shall not do wilful waste under the pain of for^. 

feiting 









felting treble damages to the party so disabled: and ail papists^ Will 85 $^ 
or persons making profession of the popish reUgion, are dis- Cowp- 468- 
“ abled lo purchase in their own names, or the names of others, 
to their use or in trust for them: and all estates, terms, and ^ 

other interest and profits whatsoever, out of lands made to , l i 

“ their use, or on any trust, mediately or immediately* for their . 

benefit, are void.'' • . 

Sect, 5, In the consftruction hereof it was resolved by the 9510 ^. 175 / 
House of Lords, in* Roper's case, That tlic devise of the residue But» ^ , 
of money arising from the sale of an estate appointed to be sold >.apbt tenant ia 
for payment of debts, &c, is within the statute. TiewTcrv - 

Lirascif ill feo, in order to make a marriage seUlement, is not a purchaser withui the act. Str. S!(57’.' " 

+ But by 18 Geo. 3. c. GO. the above clause in the statute of Except the per-/ 
William the Third is repealed, and all persons having or claiming 
any lands, tenements, or hereditaments under titles not hitherto rcLuon skir^ 
litigated, shall enjoy the same as if the said act of 11 and 1^2 qoalifj- under . 
Will. 3 . c. 4. had not been niatle, provided always, “ That all ^ 
such persons, within the space of six calendar months after the 
passing of this act, or of the accuiiiig of his, her, or their title, 
being of the age of twciity-one years; or within six months 
aftei* he or she shall attain the agci of twenty-one years, or 
being of unsound mind, or in prison, or beyond the seas, then 
“ within six months after such disability removed, shall take and 
'' subscribe the oath in tlie words as recited in the statute." — 

Which oath the courts of n’cord and chancery at Westminster, 
in Wales, Chester, Lancaster, Hnrhuui, or any general or quar- 
ter-sessions of the peace, of any county or place in liugland arc 
required to administer aud to register. 


Sect, 6, As to the Secono of the above-mentioned disabili- Papist ?> cannot 
tie.s, 'y/ 2 . that of presenting t<» a chinch; by 3 ,lac. I. 5, s. 18, 

19,20,21. and I Will, and Mary, c. 2(3. this disability extended ^ 
only to popish recusants convict, and persons refusing to make 
the declaration against popery mentioned in 30 Car. C. st, 2. 

V*' 

But it is enacted by 12 Anne, si. 2. c. 14. That every Mortgagees or . 
papist, or person making profe^.sion of the popish religion, &c, i 

** and every mortgagee, trustee, or person any ways intrusttd by pr^senttni i 
** or for such papist, &c. with or without wTiting, shall be dis- to a church; , 
abled to present lo any benefice, school, or hospital, &c. or to 
'' grant any avoidance of any benefice, prebend, or ecclesiastical ^ 

li\ing; and that in all cases the univcrsilies shall present." 

Sect. 7 . Also by force of the said statute, ^lle ordinary may aud the ordi- 
tender the declaration against trausubstantiatiou to any reputed “a/y ™»y exa» 

'' priest making a presentation, and upon a refusal to take, the jjfesentingto ■ 
same, the presentation shall be void : also the ordinary may discover spcret 
“ examine every presentee upon oath, whether the person who 
presented him* be the true patron; or only a trustee ? Aud the Precedent of a 
court wherein a quaere impedit shall be brought, may in like 
manner examine the parties, and a bill may be brought in any 
" court of equity to discover such secret trusts, &-c.. and the 
answer of such persons upon any such examination or bill shad 
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be good evidence against such patron in respect of such a pre- 
sentatioi)^ but not as to any other purpose.” 

And 0 very grant + And it is also enacted by IJ Geo. '2. c. 17. s. 5. That 

‘ of any advow- « every grant of any advowson, or right of presentation, collation, 
pi$t nomination, or donation of and to any beiieiice, prebend, or 

v<nd. ** t;cc)esiastical living, school, hospital, or donative, and every 

I Geo. 1. St. « grant or any avoidance thereof by any papist, or person making 
A^Gep* 1 c 18 ** profession of the popish religion, or any mortgagee, trustee, or 

person any ways intrusted directly or indirectly, mediately or 
immediately, by or for any such papist, Nvhethcr declared by^ 
writing or not, shall be null and void, unless such grant shall 
be made bona Jide, and for a full aiul valuable consideration to 
and for, and merely and only for the benctit of a protestaut 
“ purchaser, and every such grantee shall be deemed a trustee, 
" &c. and compelled to discover, &c. according to 12 Anne. — 
And that every devise thereof, with intent to secure the benefit 
" to the heirs or family of such papist, shall be null and void, and 
' the devisee bound to discover as aforesaid.” 

Sect. 8. 1 do not know that any resolution hath been given on 
either of the above-mentioned statutes of 1 Will, and Mary, c. 2(>. 
or 12 Ann. c. 14. However the expositions which were made 
on 3 Jac. 1. seeming to be for the most part applicable to these 
latter statutes also, 1 shall take notice of the principal of them ; 
as, 

II Co. 57, 58, Sect. 9. First, That where a presentment is pro hnc vice vested 
Comyns, 182. }n the University by reason of the patron’s being a popish recusant 

at the time wdien the church became void, it shall not bo divested 
again by his conforming himself to the church, or by bis death. 

Cawley, 230. Scct. 10. Second f I/, That such a patron is only disabled to pre- 
sent, and that he continues patron as to all other purposes, and 
therefore tliat he shall confirm the leases of the incumbent, &.c. 

1 Jones, 19. Sect. 11. Thirdly, That such a person, by being disabled to 
grant an avoidance, is no way hindered from granting the udvow’- 
son itseK in fee, or fer life or \ears, bona fide, and for good cousi- 
deratiou. 

iJones, 20. Sect. 1?. Fourthly ^ That if aii advowson or avoidance belong- 
Hob. 126, 127. ing to such a person come into the king’s hands, by reason of an 
Moor, 872. outlawry, or conviction of recusancy, &c, the king, and not the 
university, shaii present. 

Papists convict- Sect. 13. As to the First of the above-mentioned restraints, 
ed of keeping ciz. that which relates to the keeping school, it is enacted by the 
fer Statute of i 1 and 12 WilL 3. c. 4. s, 3. That if any papist, 

. impn-soBOictit, or person making profession of the popish religion, shall be 
convicted of keeping school, or taking upon themselves the 
** education or government, or boarding of youth, in any place 
within this realm, or the dominions thereunto belonging, they 
“ shall be adjudged to perpetual imprisonment.” , . „ 





Ch. 26. OFFENCES AGAINST KfeLIGlON. 

Sect, 15. And by 31 Geo. 3. c. 32. s. 13. it b furdier orundefthe 
enacted, That no ecclesiastic, or other person professing the 3iGeo,s.c.32* 
Koman Catholic religion, who shall take and subscribe the 
“ oath of allegiuiice, abjuration, aud declaration*, therein men- 
tioned, shall be prosecuted in any court whatsoever, for teach- 
“ ing and instructing youth as a tutor or schoolmaster, any law 
*' or statute to the contrary notwithstanding.’* * 



+ Sect, 16. By 31 Geo. 3. c. 32; s. 14. ** Provided alway^s, Bntpo Eoxo&a 
** That no person professing the Roman Catholic religion shall 
“ obtain or hold the mastership of any college or school of royal tership of wiy 
** foundation, or of any other endowed college or school for the collcgt; or 
education of youth, or shall keep a school in either of the Uiii- of royal 
« versities of Oxford and Cambridge.” fouu<i.t.»n. &c 

Sect. 17. By 31 Geo. 3. c. 32. s. 15. ‘^Provided also, or educate any 
** That no school-master professing the Roman Catholic religion child of a Pro- 
shall receive into his school, for education, the child of any father j 
Protestant father.” 

+ Sect. 18* By 31 Geo. 3. c. 32. s. 16. Provided also, nor leop a 
'' That no person professing the Roman Catholic religion shall * 
be permitted to keep a school for the education of youth, until have il)c»;n re- 
‘‘ his or her name atjd description as a Roman Catholic school- corded by the 
master or school-mistress shall have been recorded at the *^*"^"/*^*® 
quarter or general sessions of the peace for the county or 
other division or place where such school shall be situated, by 
'' the clerk of the peace of the said court, who is hereby required 
** to record such name and description accordingly, upon de- 
mand by sucli person, aud to give a certificate thereof to such 
** person, as shall at any time demand the same ; and no person 
offending in the premises shall receive any beiielit of this act.” 



a 




f Sect. 19 . By 31 Geo. 3. c. 32. s. 17. " Provided also, and no religious 
That nothing in this act contained sliail make it lawful 
found, endow, or establish any religious orders or society of Homan CaUio- 
persons bound by monastic or religious vows, or to found, lies, Ac. 
endow, or establish any school, academy, or college, hyper- 
‘' sons professing the Roman Catholic religion, within these 
" realms, or the doiTiiuions thereunto belonging ; and that all 
" uses, trusts, and dispositions, whether of real or personal pro- 
perty, deemed to be superstitious or uiilaw'ful, shall continue 
" to be so deemed and taken.” 



Sect. 20. As to the Srconx) of the abovementioned restraints, The chancellor 
viz, that which relates to the power of a Popish parent over his 
Protestant child, it is enacted by the said statute of 11 and 12 Proteatantclulfl < 
Will. 3. c. 4. “ That if any Popish parent, in order to compel a of a Popish 
" Protestant child to a change of religion, shall refuse to allow P*^*^^”** 

** such child a sufHcient maintenance, suitable to the degree and 
ability of such parent, and to the age and education of such 
“ child, the lord chancellor upon complaint may idhake. such 
f' or^er therein as shall be agreeable to the intent of the said 
“act.r V' 
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HL Selling or buying Popish books. 

Catholic books Sect, This depends upon 0 Jac. J. c. 5. s. 2o. bv which it 
pouetHnto ***' eiiactcd, That no person shall bring from beyond tlie seas, 
lingland. ** nor .shall print, buy, or sell any Popisli j>riiner, ladies psalters, 
4 Comm. 11 .^. tiianuaJs, ro.saries. Popish catechisms, missals, breviaries, por- 
SecS&4Ed*w. ‘''dds, legends and lives of saints containing superstitious matter, 
6. ci 10. « printed or written in any language whatsoever, nor any other 

a^Elw. c. 2. superstitious books printed or written in the English tongue, 
on pain of forfeiting forty shillings for,evcry book, &c. and the, 
“ books to be burnt.’^ 


Of Prolcsfani DismUos. 


Obstinate non-conformists were formerly compellable by the 
statute 3 1 Eliz. c. 1. to abjure the realm; and were also sub- 
ject to all the penalties indicted by the statutes of I Eliz. c. 12. 
the 23 Eliz. c. 1. and 3 Jac. 1. c. 4. for neglecting divine wor- 
ship according to the riles of the national church. Dis.senters 
also were restrained by the statutes 2f) Eliz. c. 6. 35 Eliz. c, 1. 

the 17 Car. 2. c. 2. the 22 Car. 2. c. J. and 3 Jac. 1. c. 5. 


The penal sta- 
tutes against. 
Papists and 
Dissenters ex- 
cept 25 Car. 2. 
c. 2. and ;](). 
Car. 2. St. 2. 
c, 1. ^hall not 
be put in force 
against an^i Pro- 
tchtant Dis.scii- 
ter who shall 
take tlir oaths 
and declaration 
nicntioncd in 
the Toleration 
Act, ^c. 


f Sect. 1. Put by the Toleration Act, 1 Will, and Mary, 
c. 18. reciting, That as sonic ease to scrnjiulous (;on.scienros 
** in the exercise of religion may be an effoctual means to unite 
their Majesties JVolestaiit subjects in interest and affection, it 
“ is enacted, That neither the statutes of the 23 .liliz. c. J. nor 
the 29 Eliz, c. 0. nor the 3 Jac. 1, c. 4. nor the 3 Jac. 1. c. o. 
nor any other law or statute of this realm made against Papists 
or Popish recusanls, except the statute 23 Car. 2. c. 2. and 
‘‘ the 30 Car. 2, st. 2. c. 1. .shall In^ cou.sti ued to extend to any 
" person or persons dissenting from the church of England, that 
'' shall take the oaths mentioned in the statute 1 Will, and Mary, 
'' c. and make and subscribe the declaration nientioneil in the 
statute 30 Car. 2. st. 2. ; which oaths and declaration the 
‘^justices of peace, at the general session. s of the peace to be 
held for the county or place where such person .shall live, arc 
** hereby required to tender and administer to such persons as 
iliall offer themselves Ikj take, makt^ and subscribe tlie same, 


and thereof to keep a registei : and no persons aforesaid 'shall 
pay a fee to any officer belonging to the court above the sum of 
sixpence, nor that more than once, for entry of taking the 
oaths, and making and .subscribing the declaration ; nor above 
the further sum of sixpence for any certificate of the same to 
be made out and signed by the officer or officers of the said 
couit," 


Protestant t 'Sect, 2. By I Will, and Mary, c. 18. s. 3. Every person 

convicted or prosecuted of recusancy by indictment, infbrma- 
action of debt, or otherwise upoti the said statutes, or 
iiftcT cQO^otif ** any of them, that shall take the said oaths, and make and sub-' 
shall bo aH- scribe the declaration in the court of exchequer, or assizes, or 

chafgoi^. {f 
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general or quarter sessions for the county where such person •: 

lives, and to be thence respectively certified into the cxclie- 
“ qiier, shall be thenceforth exempted and discbhrged from all 
** the penalties, seizures, forfeitures judgments, and executions 
** incurred by force of any of the said statutes, without any com- 
“ position, fee, or further charge whatsoever.” 

• 

+ Sect. 3. J3y 1 Will, and Mary, c. 18, s. 4. ** Every person Protestants bis- 
that shall take the said oaths, and make and subscribe the de- from j 
claration, shall not bq liable to any pains, penalties, or for- the%ualtic« 

“ feitures mentioned in Eliz, c. 1, nor Car. *2, c, 1. Nor of attending 
shall any of the said persons be prosecuted in any ecclesiastical 
court, for or by reason of their nonconforming to the Church 
of England.” 

t Sect. 4. But by 1 Will, and Mary, c. 18. s. 5. it is provided. But the meet-t 
That if any assembly of persons dissenting from the Church of jng-iiousea >hair , 
England shall be lia<l in any place for religious worship with geryicr/ ' 
the doors locked, barred, or bolted, during any lime of siicli 
meeting together, all an<l every person or persons that shall 
“ come to, and be at such meeting, shall not receive any benefit 
from this law, but be liable to all the pains and penalties of all 
“ the aforesaid laws recited in this act for such their meeting, 
notwjthstaiuling his taking the ontlis, and making and sub* 

** scribing the declaration aforesaid.” 

+ Seel. 3. But by 1 Will, and Mary, c. 18. s. 6. NothingDiwenters simil 
heroin contained shall exempt any ol* the pers<ms aforesaid pay tithes, ami 
“ IVorii paying of tithes or other parochial duties, or any other ^Vcs^. *^***^^*^ ''^ 
duties to tlic cimroli or minister, nor from any jnosccution in 
any ecclesiastical court nr elsewhere for the same.” 


+ Sect. 6. By I Will, and Marv, c. IB. s. 7. “ If any person 
* dissenting from the Church of hhigland as aforesaid shall here- 
' after be chosen, or otherwise ai>pniuted to bear the office of 
^ high constable or petty constable, chinchwarden, overseer of 
' the poor, or any other parochia* or ward office, and such per- 
' sou shall .scruple to take upon liim any of the said offices in 
' regard of the oallrs, or any other matter or thing required by 
■ the law to be taken or done in respect of such office, every 
such person shall and may execute such office or employ- 
ment by a sufficient deputy, by him to be provided, that 
shall comply wdth the laws on Uiis behalf. Provided the said 
deputy be allowed and approved by such person or persons 
in such manner as such officer or officers respectively should 
by law have been allowed and approved.” 

t Sect. 7. By 1 Will, and Mary, c. 18. s. 8. " No person dis- 
senting from tlie Church of England in holy orders, or pre- 
tended holy orders, or pretending to holy orders, nor any 
preacher or teacher of any congregation of dissenting Pro- 
testants, that shall make and subscribe the declaratiou afore- 
said, and take the said oaths at the general or quarter sessions 
of the peace to be held for the county, town, part or division 
where such person lives, which court is hereby empowered to 

“ administer 


If any Protes- 
tant Dissenter 
shall be cliosoa 
to any parish or 
ward o/lice, and 
shall scruple to ' 
tuko the ouths, 
he may serve 
by deputy. 


Protestant Dis- 
senting Minis- 
ters who shall 
make and sub- 
scribe the decla- 
ration and 
the oaths and ^ 
mipcovc of the . ■ 
Thirty-live Af«V 
tides, shall 

be liable, to tutv 
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ofthcpaimand ** administer the same* and shall also declare his approbation of, 
penalties inflict- ** atid subscribc the Articles of Religion mentioned in the 13 
Eliz. c. 2. except the Thirty-fourth, Thirty-fifth, and Thirty- 
and thesis & “ sixth, and these words of the Twentieth Article, viz- ‘ I'he 

14 Car* 2, c. Church hath power to decree rites or ceremonics> and antho- 
rity in controversies of f^ith,* shall be liable to any of the pains 
“ br penalties mciitiobed in an act made in the 1 7 Car. Q. c. 2. 
nor the 22 Car. 2.' c. 1. for or by reason of such persons 
preaching at any meeting for the exercise of religion j nor to 
the penalty of one hundred pounds mentioned in 13 and 14 
" Car. 2. c. 2. for officiating in any congregation for the exer- 
cise of religion permitted and allowed by this act.” 

The taking the t 8* Blit by 1 Will, and Mary, c. 18. s. 9. it is ^i*o- 
oaths and s>ub- vided, “ That the making and subscribing the said declaration, 
daration ** taking the said oaths, and making the declaration of 

approving Oie " approbation and subscription to the said Articles, in manner 
Articles to be ' as aforesaid, by every resptsetive person or persons, herein- 

ivgisured ai the ' before-mentioned, at such general or quarter sessions of the 
cpia i.r5Ci.aioiis. aforesaid, shall be then and there entered of record 

111 the said court, for which sixpence shall be paid to the clerk 
“ of the pcjice, and no more. Provided that such person shall 
not at any time preach in any place but with the doors not 
locked, barred^ or bolted, as aforesaid.” 


Aimhaptists 
exempted from 
the (icnaltios of 
the &tatute&. 


Proteitantllia- 
scating Miniii- 
ters extiuptcd 
from serving on 
juries ami from 
parocliial and 
^vard offices. 


(«) 2 Geo. 3 , 

c. 20. they arc 
also i'xcii<j>1ed 
frori serving: in 
the min 


Ajo <«t!ct djf’ the 

son goes to 
a Disl^lng 

toMctbeoaths 
avi^.'lhakc the 
dedarafioij. 


fSed. O. By #Will. and Mary, c. 18. s. 10. And as 
** some dissenting Protestants scruple the baptizing of infants, 
it is enacted. That every person in pretended holy orders, or 
pretending to holy orders, or preacher, or teacher, that shall 
** subscribc the aforesaid Articles of Religion, except before ex- 
cepted, and also except part of the St ven-and twentielli Article 
“ touching Infant Baptism, and shall take the said oaths, and 
make and subscribe the declaration aforesaid, in manner afore- 
said, every such person shall enjoy all the privileges, benefits, 
and advantages which any other dissenting minister, as afore- 
** said, might have or enjoy bv virtue of this act.” 

f Sect. 10. By 1 Will. ai*d *Mary, c. 18. s. 11. ** Every 
teacher or preacher in holy orders, or }>fotended holy orders, 
“ that is a minister, pn acher or teacher of a congregation, that 
shall take the oaths herein n quired, and make and subscribe 
the declaration aforesaid, and also subscribe such of the afore- 
** said Articles of the Church of England as are required by this 
“ act in manner aforesaid, shall be thenccforlh exempted from 
serving u])on any Jury, or from being cho.sen or appointed to 
** bear the office of clinrchwardeii, overseer of the poor, or any 
" other parochial or ward office, or other office in any hundred 
“ of any shire, city, town, parish, division, or wapentake (a)J* 

t Sect. IJ. By 1 Will- and Mary, c. 18. s. 12. “ Every justice 
" of the peace may require any person . that goes to any meeting., 
for exercise of religion, to make and subscribc the dccJaratioii 
aforesaid, and also to take the oaths or declaration of fidelity 
hereinafter-mentioned,, tti case such person scruples the taking 
of an oath ; and upon refusal thereof, such justice of the oeace 
. ' . • . , is 



ch.26: R]^i<5xbif. " ' 

is hereby required to coniuiit such person to prison without 
bail or mainprise, and to certify the name of such person to 
“ the nest general or quarter-sessions of the peace to be held 
for that county, city, town, part Or divisiou where such per*- 
son then resides ; and if such person so committed ahall, upon 
** a second tender at the general or quarter sessions, refuse to 
** make and subscribe the declaration aforesaid, such persoq re- 
** fusing sliall be then and there recorded, and he shall be taken 
'' thenceforth, to all intents and purposes, for a Popish recusant 
“ convict, and siiflBer accordingly, and incur all the penalties and 
forfeitures of all the aforesaid laws.” 



f SecL 12. By 1 Will. and^Mary, c. 18. s. 13, And as there Quakers ex- 
are certain other persons, dissenters from the Church of Eng- 
land, who scruple the taking any oath (1), it is enacted, that every 
such person shall make and subscribe the aforesaid declara- 
lion, and also this declaration of fidelity : 

t Sect* 13. ‘ t, A. B. do sincerely promise and solemnly Declaration of 

declare before God and the world, that I will be true and faith- 
** fill to his Majesty King (xeorge the Third ; and I do solemnly 
profess and declare, that I do from my heart abhor, detest, 
and renounce as impious and heretical, that damnable doc- 
“ trine and position, that princes exxommunicated or deprived 
by the Pope, or any authority of the See of Rome, may be 
deposed or murdered by their subjects, or any other whatso- 
ever. And I do declare, that no foreigff^riiice, person, pre- form of declar»- 
late, state, or potentate, hath, or ought to have, any power, tiou appoinied. 
jurisdiction, superiority, preeminence or authority ecclesiastical 
or spiritual within this realm (a).’ ” 

And shall subscribe a profession of their Christian belief in 
“ these words : 

t Sect. 14. ‘ I, A. B. profess faith in God the Father, and Profession of 

ill Jesus Christ his eternal son, the true God, and in the Holy ‘ 

“ Spirit, one God blessed for evermore ; and do acknowledge 
""the holy Scriptures of the Old and New Testament to be See post, 

‘‘ given by divine inspiration ” * sect. 23- 

** Which declaration and subscription shall be made and cn- 
tered of record at the general quarter sessions of the peace for 
the county, city, or place where every such person shall then re- 
side. And every such person that shall make and subscribe the 
two declarations and professions aforesaid, being thereunto 
required, shall be exempted from all the pains and penalties 
“ of all and every the aforementioned statutes made against 
Popish recusants, or Protestant nonconformists, and also 
** from the penalties of 5 Eliz. c. 1 . for or by reason of such per- 
sons not taking or refusing to take the oath mentioned in the 
said act ; and also from the penalties of IS and l4Car»2. c. 4. 
and enjoy all the other benefits, privileges, and advantages, 
under the like limitations, provisoes, and conduions, which 

- ‘ '‘any 

(1) See 7 & 8 Will 3. c. 34. and the ciwe of Acheron v# Kveret, Cow per, 387. and 2 Xm 

1 8 . ffjr cases in vrliich a Quaker, may make affirmaddii- See^aiso 8 Geo, l.c. 6. ;■ ^ 



408 


If any person 
irliail refuse to 
take the oaths 
when tenUer- 
hy H justice 
of t>ie peace, 
or at the ses- 
sions, such per- 
sons shall not 
be aclinitteci to 
make thi‘ two 

declaralioHs 
aforesaid, with- 
out pro\iii|i 
himself to ])(• .1 
l*io‘ivslaiit Dis- 
senter. 


The proof to be 
under tlu* hands 
of siv of his con- 
t'iViy;,dion, vStc. 


TJio Lord’s day 
still to be ob- 
served. 


No Papist shall 
have any benefit 
by this act. 
jtc pealed as tu 
llic Trinity, by 
st, ;■>;> Geo. 5^ 

0 . 160 . 


Persons «lis- 
turbing ITo' 
tesfant dis- 
senters in any 
'meeting-house, 
or misusing i»ny 
Protestant dl«- 
fteiUtng minis- 
ter, slioll forfeit 
fifty pounds. 
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any other Dissenters shall or ought to e njoy by virtue of this 
act;^ 

t ^ecl. 15. Rut by I Will, and Mary, c. 18. s. 15. it is provi- 
ded, TJjat in ease any person shall refuse to take the said 
oaths, when tendered to them, wdiich every justice of, the 
“ peace is hereby empowered to do, such person shall not be 
“ a*dinitle<l to make and subscribe the two declarations aforesaid, 
“ though required thereunto, either before any justice of the 
peace, or at the general or quarter sessions^!, before or after any 
conviction of Popish recusancy, as aforesaid, unless such per- 
son ran, within thirty-one days after such tender of the decla- 
'' rations to him, produce two sufficient Protestant witnesses to 
testify upon oath that they believe him to be a Protestant Dis- 
seritcr, or a (-ortilicate under the hands of four Protestants 
who arc conformable to the Church of biHgland, or have taken 
** the oaths and subscribed the declaration above-mentioned, and 
‘‘ shall also produce a ceilificate under the hands and seals of 
six or mor(* sufficiemt men of the congregation to which he 
belongs owning him for one of tlicm.’^ 

t l6. Ry 1 Will, and Mary, c. 18. s. 15. ** Until such 
certificate under the hands of six of his congregation, as afore- 
“ said, b(‘ produced, and two Protestant witnesses come to attest 
“ his bi ing a Protestant Dissenter, or a certificate under the 
iiaiidsof four J^otestants, as aforesaid, be produced, the jus- 
tice of the peace Utall, and hereby is r(‘(piired to lake a recog- 
ni/ance with two sureties in the penal sum of fifty pounds, to 
** be levied of his goods and chattels, lauds and tenenients, to 
the use of the king and rpioen, their heirs and successors, for 
‘‘ his producing the same ; and if ho cannot give .such security, 
to commit him to prison, there to remain until he lias pro- 
dueed such certificates, or two witnesses, as aforesaid.” 

f Sect, 17. Ry I Will, and Mary, c. 13. s, Ifi. All the laws 
made and provided for the frequenting of divine service on the 
Lord’s dj; , conimonly called Sunday, shall be still in force 
and exiicuced against all persviu.^ that offend against the said 
law.s, except such’ persons come to some congregation or 
“ assembly of religious worship allowed or permitted by this 
act.” 

t aSc'c/. 18. Ry 1 Will, and Mary, c. 18. 17. ''This act 

.shall not extend to give any ease, benefit, or advantage to any 
Papist or Popish recusant wliatsoevei ; or any person that 
shall deny in his preaching or writing the doctrine of the 
Blessed Trinity, a.s il is declared in the aforesaid Articles of 
^.Religion.” 

f Sect, 19. By 1 Will, and Mary, c. 18. s. 18. " If any person 
or persons shall, willingly and of purpose, maliciously or con- 
' temptuously come into any cathedral, or parish church, chapel, 

' tsr other congregation permitted by this act, and disquiet or dis- 
turb the same, or misuse any preacher or teacher, such person 
or jiersons, upon proof thereof before any justice of peace, by 
hvo or more sufficient witnesses, shall find two sureties to be 

''bound 



bound by recognizance in the penal sum of fifty pounds, and in 
' default of such sureties, shall be committed tct prison, there to 
' remain till the next general or quartf^r sessions; and upon con- 
viction of the said offence at the said general or quarter vses- 
sious, shall snfter the pain and penalty of twenty pounds, to the 
use of the king and queen, their heirs and successors .(rt) 

t Sect.^O. By 1 Will, and Mary, c. 18. s. 19* No congre|a- 
tion or assembly for religious worship shall be permitted or 
allowed by this act, until the place of such meeting shall be cer- 
tified to the bisho*pof»the diocese, or to the archdeacon of that 
archdeaconry, or to the justices of the peace at the general or 
quarter sessions of llie peace for the county, city, or place in 
' which such meeting shall be liehl, and registered in the said 
bishop^H or archcleacon^s court respectively, or recorde<l at the 
said general or quarter sessions ; the register or clerk of the 
peace whereof respectively is hereby required to register the 
same, and to give certificate thereof to such person as shall de- 
mand the same, for which there shall be none greater fee nor 
reward taken than the sum of six-pence. 

f Sect, 21. By JO Ann, v, 2, s. 8. " If any person dissenting 
^ from the Church of England, (not in holy orders, or pretended 
' holy orders, or pretcriding to hoi}' orders, nor any preacher or 
‘ teacher of any congregation,) who should have been entitled to 
' the benefit of the 'I'oleratiou Act, if such person liad duly 

■ taken, made, and subscribed the oaths pad declaration, or 

■ otherwise qualified him or herself as required by the said act, 

‘ shall be prosecuted upon, or by virtue of, any of the pcual sta- 
' tutes from which Protestant .Dissenters are ex<‘nipted by the 
' said act, shall at any time during sucli prosecution take, make, 

aiul subscribe the saitl oaths and declarations, or, being of the 
pt^ople called Quakers, sliall make and subscribe the aforesaid 
declaration, and also the declaration of fidelity, and subscribe 
the profession of their Christian belief according to the said 
act, or before any two Justices of the peace, such person shall 
bo intitled to the boneht of tin* said act as fully and effectually 
as if such person had duly.qualificd himself within the lime 
prescribed by the said act, and shall be thenceforth exempted 
and discharged from all the penalties and forfeitures incurred 
by force of any of the aforesaid pcual statutes.^* 


(a) See post, 
31. wlicre 
this oa'ciice, ’ 
when rioloumly 
comniilted, «i 
made felony. 

But such meet- 
ing>hou$e must 
be certified to 
tJie bishop of 
the diuca^e, or 
tQ the quarter- 
seseJons, and 
there respec- 
tively rt'gisWr- 
cd. 


Protestant dls- 
scntei's not iji 
holj^ orders, or 
pretended Ijoly 
orders, who 
shall, during 
any prosceu- 
lion, tjualify ac- 
cording to the 
Toleration Act, 
shall be dis- 
charged from all 
penalties. 


t Sect. 22. By 10 Ann. c. 3. s. 9* Any preacher, or teacher Dissenting 
of any congregation of dissenting Protestants, duly, in all re- preachers duly 
spects, qualified according to the Toleration Act, shall be 2fliciatHiTany 
allowt?d to ofiiciate in any congregation, although the same be dissenting con- 
“ not ill the county wherein he was so qualified, provided that the sregatUminany 
said congregation, or place of meeting, has been, before such anchlg a^riifi- 
“ officiating, duly certified and registered, or recorded, according cate, and taking 
to the said act: and such preacher or teacher shall, if required, ifre- 

“ produce a certificate of his having so qualified himself, under ‘ 

“ the hand of the clerk of the peace for the county or place where 
“ he so qualified himself; and shall also, before any justice of the See the ca«e of 
“ peace of such county or place where he shall so officiate^ make ’ 

and subscribe such declaration^ and tpke such oaths, as are 
rneiiiioncd in the said act, if thereunto required/^ 

' + Sect. 
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Dissenting f Sector By 19 Geo. 3. c. 44. which declares the 1 Will. 

and Mary, c. 18. to be a public act, Every person dissenting 
ruake aiiici*Iui>^ fi'om the Clniroh of England, in holy orders, or pretended holy 
scribe the dccla- ** orders, or pretending to holy orders, being a preacher or teacher 
radpn, ^c.re* of any congregation of dissenting Protestants, W’ho, if he scni- 
13 Elia. c. IV. ** pic to declare and subscribe as required by 13 Eliz. c. 12. shall 
hhaU be duly ’ <alie the onths^ and make and subscribe the declaration against 

quaMed on popery, required by the said act of 1 Will, and Mary to be 

subMr'^'mg^ taken, made, and subscribed by Erotestant dissenting ministers^ 
declaration and shall also make and subscribe a iledUration in the words 

1 Will, and following: — ^ I A. Bs do solemnly declare, in the presence of 

anyfhe^i9Ceo. Almighty God, that 1 am a Christian and a Protestant, and as 

s. c. 44. such that I believe that the scriptures of the Old and New 

l^estaiiieiit, as commonly received among Protestant churches, 
do contain the revealed will of God; and that I do receive the 
“ same as the rule of iny doctrine and practice,' — shall be, and 
every such person is hereby declined to be, entitled to all the 
“ exemptions, bcnetits, privileges, and advantages of 1 Will, ainl 
“ Mary, c. IS. and 10 Atm. c. 2; and the justices of the peace at 
“ the general sessions of the peace where any Protestant disseiit- 
ing ininisler shall live, are required to adiuiiiisier the last nion- 
tioued tlcclaratioii to siich ininisler, upon his offering himself to 
make and subscribe the same.” 

Proio^tant dis- Sect. 24. By 19 Geo. 3. c. 44. s. 2. No Protestant dissenter, 
souters ulmll not so qualilietl, shall be prosecuted for teaching and instructing 
be prosocuted. ^ youth, as a tutor or schoolmaster, in any case whatsoever.” 

Sect. do. But by 19 Geo. .3. c. 44. s. 3. it is ]>rovided, That 
this qualihciition shall not entitle such dissenters to obtain or 
“ hold the mastership of any college or school of royal founda- 
** tion, or of any other endowed colh'ge oj“ school for the ednea- 
** lion of youth, unless founded since I Will, and Mary, for the 
iiiimediaU^ use and benefit of i^rotestaiit dissenters.” 


lltilchiusuK and 
biH wife r. 
Urookitbank, 

3 Lev. 376 . 

See also Cib- 
stiu’s Codex, 
611 ). 


(rt) But tbe 
laamage act, 
all iJiarriHges not 
dared void. 


Upon these statutes the following determina lions have been 
made. ^ 

4* Sect, d(j. That if a man and* woman, being dissenters, and 
having qualified tlieiusrives pursuant to the, Tederation Act, be 
married in the face of their congregation, propeily licensed, in 
the presence of witiu'sse.s, accoKiing to the statute, and after 
hauiiA published according to the discipline of the saitl congrega- 
tion, and be afterwards libelled against in the ecclesiastical court 
for incontinence and fornication, the courts of c<>:iimon law will 
grant a prohibition. (^) 

celebrated hi acliiircb or public vhapcl, except the parties* bo Quakers or Jews* arc de- 


Trcbee i*. Kddj t Sect. 27. That these statutes, being made to protect persons 
« Atk. i9>V of tender consciences from penalties, do not extend to exempt 
clergymen of the Church of England from the consequences of 
acting contrary to the rules and discipline of the church; as for 
oiliciating in a chapel of ease without a license from the bishop. 

2 Burn’s K. L. -8- That the Toleration Act does not exlcnul to all 

179. persons whatsoever who shall think fit to style theuiselves Pro- 

testant 
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tcstant Dissenters, but in order to be entitled to die benefits of it, 

they must first qualify as is therein directed ; ,^nd therefore it 

was said by Holt, chief justice,(/ 7 ) that if a man be a professed («) In Britton v. 

chiircliniaii, and his conscience will permit him sometimes to go 

to meetings, instead of coming to church, the Toleration Act shall ^ 

not excuse him, for it was not made for such sort of people. 

+ Sect. QQ. That a devise of an annuity to the minister of a Aiiorucy-Gc^ 
baptist meeting-house is a good charitable use, aitd that the court 

of Chancery will enforce its execution. ^scy, 

• 

+ Sect. 30. Thai if a house be granted to a dissenting minister Rcx r. Bonner, 
and others in trust, to suffer the said mccting-housc to be for the 2 Burr. 1205. 
public worship of God by such congregation of Protestant dis- 
senters, commonly called Presbyterians, as shall attend the said 
minister, or his successors, regularly and fairly chosen and ap- 
pointed to be the minister in the said meeting, the court will 
grant a mandamus to the trustees to admk a minister regularly 
elected, or to restore one improperly displaced; but in order to Rox r. Jotimm, 
obtain a mandamus to be restored, it is necessary for the dissent- siVimRep. 
iijg minister to shew a prhm facie title to the office. 

f Sect. 31, That if a certain teiu*menl be certified to the quar- Rex v. Jumices 
ler-scssiotis as a place set apart for the meeting of Protestant 
dissenters, the court will grant a mandamus to the justices to re- 
gistcr such place pursuant to the ''Foleratioii Act; for in sucli case 2 Burr. km.'I. 
the justices arc merely ministerial. i, 

t Sect. 3<2. That the court of King’s Pencil also will grant an Gibson, 304. 
information for disturbing a congregation assembled for the pur- 
pose of divine worship in any meeting registered pursuant to the 
Toleration Act, 

f Sect. 33. And by the statute 1 Coo. 1 . st. C. c. If any 
persons unlawfully, riotously, and tumultuously assembh;d to- 
“ getlier, to the disturbance of the public peace, shall unlawfully, 

“ and with foice, demolish and pull ilown, or begin to demolish 
“ and pull down, any church or chapel, or any building for religi- 
** ous worship certified and registered according to the Toleration 
Act, evei 7 such deinolisliiiig or pulling down, or beginning to 
demolish or pull down, shall be felony without clergy;” — and Sco post, tit. 
the huiulred is made liable to pay the damage thereby done. “ Riot.'* 

By statute of 53 Geo. 3. c. lf) 0 . sect. 1 . which is an act made in 
fiivour of Unitarian dissenters, it is enacted, ‘‘ That so much of 
an act passed in the 1 st of W. & M. entitled ‘ An act for exempt- Penalties for 
ing his majesty’s Protestant subjects dissenting from the Church 
of England from the penalties of certain laws ’ as provides that pealcJby s"t.A 3 
** that act, or any thing therein contained, should not extend, or Geg.3. c. KJO, 
be construed to extend, to give any ease, benefit, or advantage 
to persons denying the Trinity as therein mentioned, &c. be, 
ana the same is thereby repealed.” 

>; B 7 sect. G. of the same act, the act of £> and lOof K.W. entitled 
act fpr the more effectual suppressing blasphemy and pro- 
fineness,^’ so far as the same relates to persons denying as there- 
; in the Holy Trinity, is also repealed. 

-.CHAP. 
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CHAP. xxvn. 


OF OFFFXCES AGAINST THE PUBLIC JUSTICE 
OF THE KINGDOM. 


Off KNXKS against the public justice of the kingdom, are, 

1. Snell as arc conniiittod by officers. ^ 

(I. Such as arc coniniitted by common persons, without any re- 
lation to an oflice. 


Offences by Officers seem reducible to the following heads: 
.First, Neglect, or breach of duty. 

Secondly, Bribery. 

'riUHDLY, E.NtortioiK 


As to th«‘ hrst of these offences, viz. Neglect, or breach of duty. 


Cl). Lit. 2.J3, 

Vide the rase of 
tlu‘ King L\ 
niimbtidge. 
Mil'll, i ei’in, 
(Jeo. 3. on un 
information for 
Tui.slen^aiice ai 
aceountnnl ul 
the pa\-orticc, 
Whitehall. 


9 Co. .50. 

Co. Lit. 1!3,>. 

Ryll, i;)3. 

I, 30. 

a And. 1 1 9, 
Hard. 130, 
MoillTil, l‘JJ. 

X Sid. 81 . 

C. Car. RH. 

Sy 11, 1). 32. 
20 Lil, 4. 

22 Ass. .54. 

2 11.7. 11. 
l*lov\ilcn, 379. 

Quin. Ed. 
27. 

11 Erl. 4. 1. 


Sect. I, ! lake it to be agreed, that iii the grant of every office 
wliatsoever, there is this condition implied by common reason, 
that the grantee ought to execute it tliligiiutly and faithfull) ; for 
since every oilicc is instituted, not for the sake of the officer, but 
for the good of some other, nothing can bo more just than that 
he who either neglects or lefuses to aiiswi r the end for which his 
office was ordained, should give way to others, who are both able 
and willing to take care of it. And thtun fore it is certain, that an 
officer is liable to a forfeiture of hi^ office, not only for doing a 
thing dir(‘Ctly contiarv to the tlesign of it. but also for neglecting 
to alUnd his duty at ail u.-.ual. proper, and convenient times and 
placi's, wlieri Ly any dairiage shall accrue to those by, or for, 
vvliOJii lie w as made an officer. 

And some hase gone so far as to hold, that an office concern- 
iug the aduiijo'-lratioii of justice, or the commonweallh, shall be 
forfc ited for a bare non-user, wlieil rr any special damage be oc- 
casioned thereby or not; but this opinion doth not appear to be 
warranted by any resolution in point, and the authorities («) 
which are < ited to inaiutaiu it do no. seem to come up to it. 

Hov\’( ver il cannot but be very reasonable, that he wdio so far 
neglects a public offici', as plainly to appear to take no uiatiiier 
of c.'ue of it, should rather he inuiiedialely displaced, than the 
public be iu dangt r of suffering that damage which cannot but 
be expected some time or othci from his negligence. 


Sect. 2. But it would be endless to cuiimorate all the particu- 
hir instances wherein an offieiT may be discharged or fined; stud 
it also >cems needless to endeavour it, because tliey are generally 
obvious to common sen.se as to need no explication; for what 
^ van be more plain than that a gaoler deserves to be discharged 

\ (h)9Co.bo» and fused for (i) voluntarily suffering his prisoners to escape, or 
Raym. 2 i<}, for (», barbarously misusing them What can be more evidetit 
) C. Jac. 426. llwu that a (♦7)sheriff is justly punishable for persuading a jury to 
' luiderpiizc 
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underprize goods in the execution of /im facias, &c.? And there- Comyiw's 
fore 1 sliall leave the particular cases of this nature to every 
man’s own judgment, whicli, from the consideration of the gene- ‘ 
ral rules above-iiu‘iitiomi<l, and the various circiiinstances of 
every case, will easily discern how far each ojfiencc of this kind 
deserves to be punished. 

Under this head may be ranked another offence of deep malig- 
nity, namely, the opj)ression and tyrannical partiality of judges, 
justices, and olhor.nragistjates in the administration of, and un- 
der colour of their offit'oa. However* when tliis oftinice is pro- 
secuted, either by impeaelimcnl in parliament, or !)y information 
in the court of King’s Bench, (according to the rank of tlie 
ofFemlers,) it is punished with forfeiture of their otlice, either 
consequential or iniiiiediatc, fines, imprisoinncnt, or other discre- 
tionary censure, regulated by the nature and aggravations of the 
offence committed. Bl. Com. voL 4. c. 10. 


Duress bi/ Gaolers* 

Under this head may also be classed duress by gaolers; since 
it is the duty of a gaoler to treat Jiis prisoner with all the lunna- 
nity and kindness not inconsistent with his safe custody, or with 
the sentence of the law by which he is confined, and to prevent 
abuses, ifo:. 


To prevent abuses by the cxtensivi^ powder whic h the law is Gaoler coinprl- 
ohliged to repose in gaolers, it is enaeled by 14 lithv. :L c. 10. 

“ That if any keeper of a piisou, or midei-keeper, by too groat prover. 
duress of imprisonment, and by pain, make ain prisone r that t Hub, <310, 
he hath in Iiis w aid to become an appellor against his will, he ^ 

is guilty of felony.” r>lnsi. 9 L 

2 I list. 589. 

Sect, G. And it is said to be no way material, whether the up- :m, 
provemeiit he true or fiiis<% or whether the appellee be acquitted 
or condemned ; but at common law this offence was esteemed a 
misprision only, unless the appellee were hanged by reason of 
the appeal. 


t Seel. 3. It has been determined, that gaolers, as well de ^ ^ 
facto as dejure, are liable to attachineiit for contempt of court, « Imi.' 43 ? 55 .* 
and to fine, imprisonment, and forfeiture of office for gross and o8i. 
palpable abuses; as in treating criminals with barbarity, ci.xtoit- 
ing money, not making lawful deliverance, or suffering them to 9 Col, 50 . 
escape; and that if death be the consequence of their harsh Ray. 2it5. 
treatment, it is felonious homicide. 

3MOU.M3. 3 lust. 91. ‘ 


'J'* Sect. 4. By 31 Car. Q, c. 2. s. 9. “ If any person shall be W'hen only to 
committed to any prison, for any criminal or supposed criminal 
offence, he shall net be removed from thence, unless it be by 
** habeas corpus, or some other legal writ: or where he is removed 
from one prison or place to another, within the same county, 

“ iti order to his trial or discharge; or in case of sudden fire or 
" infection, or other necessity; on pain that the person signing 
*^any warrant for such removal, and the perspn executing the , 

** same. 
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same, shall forfeit for the first offence one hundred pounds, 
and for the second two hundred pounds, to the party grieved/^ 

t 5. But by 19 Car. 1. e. 4. s. C. On emergent occa- 
sions, as in case of infectious diseases, the sheriff or gaoler, 
with the advice and consent of three or more justices may, if 
they shall find it needful, provide other safe places (with the 
owner’s consent) for the removal of sick or otlier persons out 
of the usual gaols.” 

Debtors auM f (i. By <22 and 23 Car. 2. c. 20. s. 13. The gaoler 
felons to bcAcpi ^hall iiol put, kccp, or lodge prisoners for debt and felons 
sepam c. ,, together in one room or chamber ; but they shall be put, kept, 
and lodged separate and apart from one anolhnr in distinct 
" rooms; on pain of forfeiting his ofiicc, and treble damages to 
“ the party grieved.” 

Transports to be + 8ext. 7. And by 31 Geo. 3. c. 40. s. 9- As long as any 

iSin person under sentence of transportation shall continue in the 

common gaol, the gaoler shall separate such convict, as far 
as conveniently may be, from every person in his custody, 
" except [irisoners convicted of felony.” 

t ^ect, 8. Nevertheless, it seemeth generally in all cas<*s where 
a man is committed to prison, especially if it be for felony, or 
upon an execution, or but for a trespass or other offence, every 
gaoler ought to keep such jirisoner in safe and close custody ; 
safe, that he cannot escape; and close, without coufereiice with 
others or intelligence of things abroad. 

t Sect, 9. And therefore if the gaoler shall license a prisoner to 
go abroad for a time, and then to ceine again, or to go abroad 
with a keeper, though he come again, yet these are escapes. (1) 

To prevent the extorlionalc practices of sluTiff’s oflicers, the 
statute of 32 Geo. 2. c. 28. enacts many regulations to save un- 
fortunate debtors, when they arc arrested, from the exactions of 
bailiffs and other inferior officers of the law. 


fcoiicri. 


Dalt. c. 170. 


Dalt. c. 170. 
a Co. lOQ. 


To prevent eic- 
tortion in 
gaolers, vide 
33 G. 3. c. iO. 


Of Bnhexy, 

3 Inst. 145. Bribery, in a strict sense, is taken for n great misprision of otie 
in a judicial place taking any valuable thing w'hat soever, except 
meat and drink of small value, of any one who has to do before 
liim any way-, for doing bis office, or by colour of his office, but 
of the king only. 

Sect, 


(0 It is lawful for a gaoler to hamper his pri- 
soner with irons to })revent ids escape. 1 II. H. 
601. Ami Diiicn says, that it is lawful for a 
polcr to ki qi a tit.'blof charged in execution in 
irons (^u. ' tjr this be cites ihc authority of 

Lord Oolvo, 3 Hep. 14 . Boy ton’s ca^c, who there 
certainly ** tlw slK^ilif may keep them who 
arc in execution in fciieis and irons, to the end 
they may the sooner satisfy their creditors.” But 
this piece |f law mav well Ijc dc ibtod, because 
Coke, as his autlmrltY, refer, to the words of the 
stat, of W. 3. -C. U- ■■ unod carceri tnamcipiehtur 
'* in ferns.** But it h most r4ear that by the stat, 
it only refers to hiubt^ receivers, servants, &c. 


who on account arc found in arrear, the words 
being : “ De iervianlUfm iMtUiriSf camerarm et quilms* 
** vuriipiereceptorilms qui adcompotum reddemV letten^ 
** iur; cofncoff'daiuin est et stnlaluvit quod cum doiiU* 
** uiKs hi^usmodi seroieui* dederit ris uuditom ccunpoti^ 
et rontingat ipstfs esse in arreragm sttper tmnpotim 
** suum omnibus allocatur et alUicandis arrestentw’ cor- 
** ]}ora eorum et mittantur gaol^e et carreri mohuei^ 
" pientur inferris, et sub botul ew^tudid, 6fc.'* It is 
also observable that in the coisnieut upon the stat. 
of VV. 3. Lord Coke does not give it this construe*' 
tion, but expressly says, that at common law a pri* 
souer could not be put in irons ; in which he is con- 
firmed by many older auUioritics. 
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Sect. 2. But bribery in a large sense is sotneUmes taken for ^ Inst. i49. 
the receiving or offering of ally undue reward, by or to any per- Hobari, 9. 
son whatsoever, whose ordinary profession or business relates to ^vl-vUi/^io. 
llie adiTiiiiistratiou of public justice, in order to incline him lu do Salktid, <)?.>. 
a thing against t!ie known rules of honesty and integrity; for the it Mud. i9;k 
law abhors any the least tendency to corruption in those who are 
any way concerned in its administration, and will not endure lludr 
taking a reward for the doing a thing, which deserves the severest 
of punishments. (1) 

Sect. 3. Also bribery isonietinies signifies the taking or giving a lust. as. 
of a reward for offices of a public nature. And surely iiotliiiig 
can be more palpably prejudicial to the g«)od of the public, than 
to have places of the highest concernment, on the due execution 
whereof the happiness of both king and people doth depend, 
disposed of not to those who are most able to execute them, but 
those who are most able to pay for ilieiii ; nor can any tiling be 
a greater discouragement to industry and virtue, than to see 
those places of trust and honour, >vliich ought to be the rewanJs 
of those who by their industry and diligence have qualified ihem- 
selvcs for them, conferred on such who have no other recom- 
mendation but that of being the highest bidders; neitluTcaii any Vide A'q}-, 102. 
thing bo a greater temptation to officers to abuse ihoir jiower by Moor, 7Si. 
bribery and extortion, and other acts of injustice, than the con- 
sideration of the great expense tliey were at in gaining their 
]daccs, and the necessity of sornetinics straioiiig a point to make 
iheir bargain answer their expectation. 

Tor these reasons, among many others, it is expressly enacted 
by 1C Rich, C. c. C. “ That the chaiicollor, treasurer, keeper 
of the privy seal, steward of the king’s house, the king's chain- 
berlain, clerk of tlie rolls, the justice of the one bench and of 
the other, barons of the exclieqnor, and all other that shall be 
called to ordain, name, or make justices of the peace, sheriffs, 
escheat ors, customers, comptrollers, or any other officer or 
'' minister of the king, shall be firmly sw^orn that they sliall not 
ordain, name, or make any of the above-mentioned officers for 
** any gift or brocage, favoui* or afiectioii, nor that none whicli 
** sueth by himself ox by others, privily or openly, to be in any 
manner of office, shall be put in the same office, or in any other, 

“ but that they make all such officers and ministers of the best 
and most lawful men, and sufficient to ihcir estimation and 
knowledge.” 

By 4 Hen. 4. c. o. No sheriff shall let his bailiwick to farm 
** to any man, for the time that he occupieth such office, &C.” 

By 5 ^nd 6 Edw^ 6. c. it is also enacted, That if any VidcNo>, JO‘2. 
pei'son shall bargain or sell, or take any reward, or promise of Mow, 78i. 

** any reward, for any office, or the deputation of any office, any. 
way concerning the king's revenue, or the keeping of his castles, 
or the administration or execution of justice (unless it be such 

an 


(l) Therefore to bribe persons, either by gWing 
money or promises, to vote at elections of mem* 
bers of corporations, which are erected for tlic sake 
of public government, is an offence for which aa 


information will lie. 2 Ld. Ray. 1377. 1 Black. 
3B3. But tlie court will grant an information for ' 
this offence very cautiously, since the additional 
penalties by statute. 1 Black. 380. Infntisectr* 






C. Jac. 2(^9. 

Inst. 118. 
Salk. 4()8. 

V U*v. 289. 
2 Ven. 187. 
467. 


2 Lev. 151. 
Ifubarf, 75. 
(Jo, lit. 234. 
C, Car. del. 
(J* Joe. 386. 


Salk. 466. 468. 
6 Mod. 234. 

3 Co. 32. 

C. Eliz. 629, 
530. 

1 And, 107. 
I5d: 


Salkcid, 411. 


3 Inst. 145. 

I Hale, 262. 

1 Leon, 295. 

C. Jac. 65. 

1 Rush. Col. 31, 


3 Insi. 1 18. 
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“ an office as had been usually grftWed before the making of the 
** said act by the justices of the Kiug\ Bench or Common Plea.s, 
** or by justice.^ of assize), that then cvei v such person so bargain- 
ing or sellijig, or taking such reward, or promise, &c. sliall no* 
** only forfeit his light to such office, or to the nouiination thereof, 
“ but al.so every person who shall give any such reward or pro- 
" mise, &c. shall be adjudged a disabled person in law to have 
or enjoy such officie, &c.” 

^In the consCruction of this statute of 5 and 6 Edw. 6. c. 16*. 
the following points have been resolved. 

Sect, 4. Ein.sT, Tlial the offices of chancelloiv register^ and 
commis.sary in ecclesiastical courts, arc within the meaning of the 
statute, inasmuch a.s those courts do not only detenuinc matters 
which are brought before them merely pro snliUe animaf but also 
have the decision of di.spiites concerning the lawfulness of matri- 
mony and legitimation of children, which touch the inheritance 
of the subjects, and also hold plea of legacies and tithes, &c. in 
wdiich respects they arc courts of justice; but it hath been ad- 
judged, that no office in fee is within tlie statute. 

Sect. 5. Secondly, That one who makes a contract for an 
office, contrary to the purport of the said statute, is so far dis- 
abled to hold the same, that he cannot at any time during his 
life be restored to ^ capacity of holding it by iny grant or dispen- 
sation whatsoever. 


TniRDLy, That a bond by a deputy of an office to pay a cer- 
tain .sum at all events, is within the statute, and con.se<juenii> 
totally void, though it also contain other conditions which, if 
they stood by themselves, would be good ; but not a bond to pay 
half the profits of a certain sum out of the profits of the olfiCo 
for a deputation, 

Focirttily, That the statute eMends not to officers in diet- 
plantatioi’3. . 

As to bow bribery is pimishnule. 

Sect. 6. It is said, that, at common law, bribery in a jucfge^4ii 
relation to a cause depending before him, was looked np(m as 
an olfeuce of so iiciiious a nature., that it w as sometimes punished 
as high treason before the 25 Edw^ *1; and at this day it is cer- 
tainly a very high offence, and punishable, not only with the for- 
feiture of the offender's office of justice, but also w ith fine and 
imprisonment, &c. 

Sect, 7. Also all the other above-mentioned kinds of bribtMy, 
taken in a large sense, seem to be punishable with fine and im- 
prisonment, &c. And in the time of King James the First, the 
liinl of M. lord high treasurer of England^ being impeaclied by 
the commons, for refusing to hear petitions referred to him by 
the king till he had received greaf bribes, and for other such like 
misdemeanors, was, by sentence of the lords, deprived of all his 
offices, and disabled to have any for the future, or to sit in the par- 
liament, 
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liameiit, and was fined fifty thousand pounds, and imprisoned 
during the king's pleasure, (li) 

f Sect. 8. And it is enacted by 7 and 8 Will. 3. c. 7. '' That 
all contracts, [^iomises, bonds, and securities whatsoever, made 
or given to procure any return of any member to serve in par- 
liainent, or thing relating thereunto, shall be adjudged voirl ; 
and that whoever makes or gives such contract, security, pro- 
** miso, or bond, or any gift or reward, to procure a false pr 
" double return, shall forfeit £t}00\ one third to the king; one 
third to the poor; one third to the informer; to be recovered 
** by action or information. (3) 

t -Seef. 9« And it is further enacted by 2 Geo. 2. c. 24. That Burr. 1270. 
if any person having or claiming a right to vote at any election 
** for members of parliament, shall ask, receive, or take any 
** money, or other reward, by way of gift, loan, or other device, 

“ or agree or contract for any money, gift, oflice, employ meat, 

** or other reward whatsoever, to give his vote, or to refuse or 
** forbear to give his vole in any such election, or if any person 
“ by himself, or any person employed by Iiim, doth or shall by 
“ any gift or reward, or by any promise, agreement, or security 
for any gift or reward, corrupt or procure any person or pci- 
** sons to give his or thcii vole or votes, or to forbear to give liis 
or their votes in any such election, such offender shall fur every 
offence forfeit c£ j 0(), together with full costs of suit, by action 
or information at Westminster, And any person offending iu 
any of the said cases, fiom and after judgment has been so 
obtained against him, or by summary action, or prosecution, or 
being any otherwise lawfully convicU'd thereof, shall be for ever 
disabled to vote in any election for members of parliament, or 
'' to hold, exercise, or enjoy any office or franchise as a member 
of any city, borough, town corporate, or ciiK|ue port, as if he 
** was dead.’' 

Sect. 10. ]]ul it is further enacted, ** I’hat if such offender, 
within twelve mouths next after such election, tliscov<T any 
** otlwjr offender, so that he be « hereupon convicted, sucli of* 

** fender so discovering, and not having been before that time 
convicted of any offence against this act, shall be indemnified 
and discharged from all penalties and disabilities which he shall 
“ then have incurred by any offence against this act. Provided 
** the prosecutions be commenctsd within two years, which com- 
mencement shall be (by 9 Geo. 2. c. 38.) the actual arrest, 

" summons, or service of process. (4) 


(2) This was the case of the Earl of Middle.sex, 
who had been raised by Buckingham’s interest 
from the ratik of a London merchant to be lord 
high treasurer of England, but having incurred the 
displeasure of his patron, the favourite vowed re* 
venge, and employed all his credit with the com- 


An attempt to induce a man to advise the Icing, 
under the iiiOucnce of a bribe, is criminal, though 
never carried into execution, 4 Burr. 2499. Oiler* 
ing niouey to a privy councillor to procure the re- 
version of an office in the gift of the crovrn, has 
been adjudged a misdemeanour, and punishable by 


mons to procure the impeachuicnt of the treasurer ; information, Rex v. Vaughan. 

but the charges against him were nmtlier numerous (3) But if it appears to b^a void election, an 

nor impoi^iaiit, the whole measure very dissatisfac- action for this penalty is not maintainable. Ld, 

tory to the |dju& and the. fine was remitted upon Bay. 904. , « 

the aeceuton orCharies the First. Pari, Hist. voU (4) This statute docs not take away the eom* 

ri. p. 191. mon law process by indictment or infonnatioit for 

^ bribery 


tOL. I. 
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Of Extorliou. 

In trealiiig of extortion, I shall consider, 
1. What shall be called extortion. 


!2. How it shall be punished. 

'As to the Fjkst Point, viz. What sliall be called extortion. 


Co. Lit, 

10 Co. lUJ. 

3 Inst. 1 1‘>. 

C. Car. 4.58, 
448. 

Hutton, ;VI. 

3 Inst. f.’8. 
may. 140. 11 


Serf, 1. It i.s said, that extortion in a large seiKse signifies anv 
oppression under colour of right; but that. in a strict sense it 
signifies the taking of money by any officer, by colour of his 
office, either where none at all is due, not so much is due, or 
where it is not }ct due. 

Mod. on. 137. Salkdd, 38‘2. 


2 Inst. 209. 
Co. Lit. 368. 


42K(I.3. 4, ,1, 
2 R. Al)r. 266. 
Cro. Cir. 2.i0. 


4 Inst. 274. 
]Muor, 

2 Inst. 209. 


Sect. 2. It is .said, that at the common law, wliich was allirmetl 
by the statute of Westminster tlit, first, e. lifi, it was extortion for 
any sheriff, or other minister of the king, whose office did any 
way concern the administration or execution of justice, or the 
common good of tin* subject, to take any reward whatsoever for 
doing liis office, except what he received from the king. And 
.surely tlii.s was a most excellent institution, highly tending to 
promote the honour of the king, and the ease of the people, and 
hath been always thought to conduce so much to the |)ublic good, 
that all prescriptions whatsoever which have been contrary to it, 
have been holden to be void; and upon this ground it hath been 
resohed, that the presciiption by virtue wlieri^of the clerk of the 
market claimed C(‘rtain fees for tljc \i( w and examination of all 
weights and measines, &c. was merely void. 


21 II. 7. 17. Sect. 3, But it hath been holden, that the fee of twenty-pence, 

commonly 


bribery at clcoiions for niomhcrs of jiarlianu'iil, 
But as llie oflouder wouid be equally liable to llu; 
penalties of the statub;, vide 1 lllack. 524. the 
court Nvid not grant an infonualion unlii the two 
years <ire exoin d, 3 Burr. I vj'i. "\cc[)l in pariicu- 
Jar eases, h.iiiided on p!M5’'U}ar reasons, .5 Burr. 
1340. And it mm'ius as i!’ eourt would adjourn 
pas.*>ing .sentenec on a rcMiviction Isy indirt»uont, 
on tlic dcfeinlauiN eutcriiig into a ri*eogui^anf e to 
appear on the day wtu-n (ho time limited fj>r bnr> 
ing the r/ur tm action will expi.a*, 3 Burr. 
but the court will not, afier that liuie has elapsed, 
prolong the judgnicai on iu'eouut of :uedefend.iUl’s 
having iiidiited one of llu witnes'es upoiiwho.*' 
tes^limonv lie was ninvicfed, because being so much 
interested ho (fid not ho admitted a witness. 
3 Burr 1388. 1 Blank. <104. Nor will they stay 
Uie judgun ni on the poistni in an action for this in- 
jury. on ;;lli(liivits that the defendant is u dis- 
C()v*M r. 8 V. Iiv,n, 55, N' or will they grant a new 
trial i ?e!-ast'aw'ilBt\ss wfis/wmce/iAirewmK. Sayer, 
S90 B\s( (hey will grant a new trial if, iqion a 
special ilu' jury have not found who Was the 
<irst diseosert ", although they iiiul (hat tltc did'end- 
ant produced n jmljmeiit by which if appeared 
that lie had of>iriiiicd u v^'rdict against a third per- 
son upon tin’s ft)r it does imt follow coticlu* 
sively that the person who obtains the verdict is 
Uecessarily the discovers, i Burr. 2.V04. 2469 . 
And It has bccu defermined, (hat the person who 
wakes an affidavit of the fact upon which another 


oldfiins «i \eiiiirl, is tiu; true di&covcivr. 4 Burr. 
2286. And although a verdict is not a conviction 
until it hi- completed by a judgment, yet, after it 
is ‘o completed, which tlie court will grant leave to 
do, it will relate bark to the time of the original 
clj'“ovory. 1 Black. 665. Vide also The 
Cn'.ixiade (!:iie, one volunn' octavo, jmblished by 
E, C'ooke, l7ll;>, al^o 22 Geo. 3. c. 31, 

If tia’ elector is hri’.KMl by a friend of the eaudi- 
dab*, and evchaiu;e.s a nou* to insure the vole, it is a 
bribi '' w'ithln the act, (illiiough tlic elector voted 
for the opposite p.trtv. 3 Burr. 1235. 1 Black. 
317. And so aUo is iriying a wager with the voter 
that Im do('s not vote for a particular candidate. 
Lufi, 552. Vkii uLo A Hen i. Hcarne, Mich. 26 
Geo. 3. i 'IVraj. Uep. .n. Ami by giving the 
elector mouc), he admits his right to vote, ami 
bhall not be permitted afterwards to cordrovert it. 
3 Burr. 1 5B(5. Nor is it necessary that tlio cantli- 
dale should have declared himself at the time the 
bribe was given, because asking a vote for him uti- 
dcr ilie tilh^ of the* oandidattj’s friend, makes him a 
candidate. Coomb v. Pitt, 6 Geo. 3. 1 Black. 523. 
Nor is it necessary that the person bribed should 
actually have a right to vole. 3 Wils. 3.5, Bnt in 
an action the declaration must stale what the de- 
figudant r(*cctved iw took as a reward, and whelhc^r 
money, or what particular species of reward, and 
not iudciiniteiy and disjuiictividy, ** that he took a 
« reward and being upon a criminal charge, this 
defect is not helped by verdict, 4 Burr. 2471. 


Ch. «7. 


BY ornmm^&irnioHr 


m 


commonly called the bar-fee, wbich hath been taken, lime out of §in!>t.3fio. 

luind, by the sheriff, of every prisoner who is acquitted, and also ^ 

the fee of one penny, vvhk li was claimed by the coroner of every 

visne, when he came before the justices in eyre, are not within 

the meaning of the statute, btrimse they are not demanded by 

tlie sheriff or coroner for doing any thing relating to their offices, 

but claimed as perquisites of right belonging to them, whether 

they do any thing or not. liut there seemeth to be no necessity 

for this distinction, for it cannot be intended to be the ineariiiig 

of the statute to rdstraiu the courts of justice, in whose integrity 21 H. 7 . i7- 

the law always reposes the highest confidence, from allowing 

reasonable fees for the labour and attendance of their officers. 

For the chief danger of oppression is from officers being left at 
their liberty to set their own rates on their labour, and make 
their own demands ; but there cannot be so much fear of these 
abuses while they arc restrained to known and stated fees, settled 
by the discretion of the courts, which will not suffer them to be 
exceeded without the highest reseiitnieut. (I) 

Sect. 4. Also it having been found by experience, that gene- 
rally it is in vain to expect that any officers who deperiil upon a 
known fixed salary, without having any immediate benefit from 
any particular instances of their duty, should be so ready in 
mulertaking, or diligent in executing them, as they would be if 
they were to have a present advantage from them, it hath been 
thought expedient to permit them to take certain fees in many 
cases, but it is certain that thev are guilty of extortion if they ^ 
lake any tiling more. Also it liath been resolved, that a promise 1, 
to pay them money for the doing of a thing which the law will c<>. iJt. W'o. 
not suffer them to take any thing for, is merely void, however 
freely and voluntarily it may appear to have been made; for if J u„il. :u:5, 
once it should bo allowed that such promises could maintain an ^l»y, 7 g. 
action, the people woiihl quickly be given to understand how 
kindly they would be taken, and iiappy wonhi that man be who 
could have his business well done without them. (C) C..r»c. io3. 


As to the Second Point cn. How extortion shall be 
punished. * 11 Mod. e?. 

Sect. 5. There is no doubt, but that at common Unv it is 
severely punishable at the kings suit, by fine and iiuprisoinneiit; ]iiiyn}.r5i5. 
and also bv a removal from the office, in the execution whereof f 

, 3 Leon. 26B. 

It was commuted. 3 E,j. ,, j.. §i\, 

Seel. 1 Slrangc, 74. 


(1) For the fees allowed to tlie ^eAoral ofticers, 

vide 3 Cot}). Dig. 323, 33%. 1 Modoni, 5. 11 

Modem, 89. LiK Hay. 4. 103. 9 and 10 Will. 3. 
c. 41. 29 Eliz. c. 4. 3 Jsu:. 1. c. 7. 10 and 11 
Will. 3. c. 23. s, 8. 3 Goo. 1. c. 13, 17 Geo. 3. 
c. 26. s. 6. Cro. Cir. 233. 

(2) It ia extortion to oblige an executor to prove 
a will in tlie bishop’s court, and to take fees there- 
on, knowing the same to have been jwoved in the 
prerogative court. Strange, 73. Or in a sheriff’s 
officer to admit a prisoner to bail, upon an agree- 
ment to receive a certain, sum when the prisoner 
should pay to a third peraoii another sum of 
money. 2 Burr. 924. To arrest a man in order to 
piitain a release from him, 8 Mod. 169. In a 


gaolor to ohUiiu money fi'oni his prisoner by any . 
colouraidc niciuis, 8 IMud. 226. Stra, 673. Ox* 
in a church-wiirden rob>re oJficiL 1 Sid. 307. In a 
miller, if he takes more fur loll than is due by ens- 
loni. LiJ. Ray. 149. Or a commissary for absolu- 
tion. 3 I/’o. 268. Or a ferryman more (or liis 
forry. 4 Mod. 101. Or to seize upon the place 
where a fair is held, and by building stalls, to force ] 
an exorbitant price for them. Ld. llay. 1.30. Or '■ 
in an uudor-sheriff to refuse to execute process lilt ' ; 
his fees are i»aid. Salk. 330. Or to take a bo^ ' v 
for liis fee before execution is sued out. Hut. ^ 
Or for a coroner to refuse bis view until ^ 

paid, 3 lust, 149, ' 


£ £ 2 
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Sect. 6. Also extortion in sheriffs, eschcators, bailiffs, gaolers, 
the king’s clerk of the market, and other inferior ministers and 
officers of the king, whose offices do any way concern the admi- 
nistration or execnlion of justice, or the common good of the 
subject, or for the king’s service, hath a further additional j)uiiish- 
rnent by the above-mentioned statute of Westminster, by which 
it is enacted, That no sheriff, nor other king’s officer, shall take 
“ any reward to do his office, but shall be paid of that which they 
take of the king, and that he who so doth, shall yield twice as 
much, and shall be punished at the king’s pleasure. " (3) 

Altering; ami Vacating Records In/ Clerks. 

The oflTence of alterimj and erasni )f records by clerks, \vhi<di 
is an offence against the Public Justice, has already been lreate<t 
of under the title of Forgery/' vide ante, p. ‘2()G. 


OFFENCES AOAINST PI/I5L1C JUSTICE BY 
PRIVATE PERSONS. 

The offences against public justice, which juay be committed 
by private persons, may be reduced to the following heads: — 

1. Personating others in courts of justice. 

2. Iteturning from transportation. 

G. Practising as an attorney after having been convicted of 
perjury, &c. 

4. Perjury and subornation of peijury. 

5. Conspiracy. 

G. Maintenance, 

7. Champerty. 

8. Embracery. 

9. Buyij'g or selling a prete) ded title. 

10. Compounding a penal action, without leave of the court, 
by common informer. 

1 1. Breach of prison, r« sene, a'apes, &c. 

1. Versonaling others in Courts (f Justice. 

By stat 21 J. I. c. 26, it is enacted, “ All aid every person 
" and persons who shall acknowledge, or prociin to be acknow- 
" lodged, any fine or fines, recovery or recoveries, deed or deeds 

inrollcd 


* (3) A ‘id « ttrti<*n lies to recover the double 
value, ( 0 Dig. 523. But Il»e indictimiit 
which L hrtniglil at the sessions, Str. 73. or 
infomwtion. must .sifiie the fact particularly, 3 Leo. 
368i Sh Edv 3. st. 3. c. 9. 11 Mod. 80. It 

must also spe ily <iie time win n the offence was 
committed, 4Mcdi> tOl. 103. But although it be 
omitted to be stated for what tlje thing extorted 
was taken, yet it *s good after verdict, Sid. 91. 
And, in general, the King's Bench will oblige the 


party to demur to a defective indictment for ex- 
tortion, Mod. 13. And whatever may be the 
sum, if there is proof only of a shilling talien, the 
defendant is guilty j for the taking is the offence, 
and not the contract, Ld. Ray. 149. And he also 
who assists is equally guilty, for there arc no ac- 
cessarie.s in extortion, Str. 73. Extortion may be 
laid in any county, by the 31 Eliz. c. 5. Sed vide 
i Hawkins, cb. 2*6. s. 60. 



Ch. 27. BY PRIVATE PERSONS.; ^Permating others. 



inrolled, statute or statutes, recogiiizance or recognizances, bail 
" or bails, judgment or judgments, in the name of any other per- 
“ son or persons, not privy or consenting to the same, and being 
thereof lawfully convicted or attainted, shall be adjudged, dc- 
creed, and taken to be felons, and suffer the pains of death, 

“ and incur such forfeitures and penalties as felons convicted or 
“ attainted lose and forfeit, without the benefit of clergy td be 
allowed to any such offender (saving corruption of blood and 
loss of dower). 

Serf, 2. Not to exfeiid ** to any acknowledgments sicknow- 
Jedged by any attorney or attornies of record, lor any person or 
“ persons against whom any such judgment or judgnieiiis shall 
“ be bad or given.’' 

Seel. 3. In the construction hereof it has been hoUleii, that if a 2 Jon. 64 . 
man personate another in the county of A. in putting in bail be- 
iV>rc a judge, and the bail be filed in the county of /J. the trial 
shall be in the county of J. in tl,B 

t Sect. 4. Also it seems, that the bare personating of bail be- 
fore a judge is no felony, unless the bail be liled, 

t Sect. It seems also, lliat if bail be put in in the names of Anonymous 
persons who have no existence, the offender cannot be prose- ^ 
enteil upon this statute for felony, in having personati’d bail ; but 
the court may order him to be set on the pillory for the misde- 
meanour. 


t Sect. (). It so(jm.s also, tliat if the person personated can Beckman's casr, 
clearly make out the fact upon aHiduvit. the court will relieve him 1‘iMocU 257. 
from the liability of payment by \ucatiiig the record. 

t Sect, 7. r>y 4 Will, and Mary,c. 4. s. 1. it is enacted, That Chief justice, 

** tlie rliief justice, and other the justiec.s of the court of King’s &c.may make 
** llench for the time being, or any two of them, whereof the 
“ chief justice for the time being to be one for the said court of and snlidtors, 

“ King's Bench, and tlio chief justice of the court of Common commUsimicrs 
Pleas, and olhei the justic es ihore for the time being, or any 
two of them, whereof tlie chief jiistiee of the .same court to be 
“ one for the said court of Coniinon Pleas, and also the chief 
“ baron ami barons of the quoif of the court ot the Exchequer for 
the lime being, or any two of them, whereof the chief baron for 
‘‘ the time being to be one for the said court of Exchequer, shall 
or may, by one or more commission or commissions under the 
several seals of the said respective courts, from time to lime, as 
need shall require, iiiipower .such and so many persons, other 
“ than common attornies and solicitors, as they .shall think lit and 
** necessary, in all and every the several shiies and counties within 
“ the kingdom of England, dominion of Wales, and town of Ber- 
wick upon Tweed, to lake and receive all and every such recog- 
** ni/ance or recognizance of bail or bails, as any person or per- 
sons shall be willing or desirous to acknowledge or make before 
any of the persons so inipowered, in any action or suit depend- 
ing, or liereafter to be depending, in the said respective courts, 
or any of them, in such manner and form, and by such recog- 
'' iiizance or bail-piece, as the justices and barons of the said re- 
spective courts have used to take tlie same; which said recog- 

nizance 
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m. 


davit of due 
Lxecutioii. 


Justices, &c. to ** niznnee or recognizance of bail or bail-piece, so taken as afore- 
Iderc upon 'idH ** transmitted to some, or one, of the justices or 

** barons of the said rtispectivc courts where such action or suit 
shall be depending, who, upon affidavit made of the due taking 
of the recognizance of such bail or bail-piece by some credible 
person |)resentat the taking thereof, such justice or barou shall 
“ receive the same, upon payment of sucli fees as have been 
usually received for the taking of special bails by the justices’ 
and barons’ clerks, and other the officers of^the said respective 
eoiii ts ; wliitdj recognizance of bail or bail-piece, so taken and 
transmitted, shall be of the like effect as if the same were 
“ taken (k henc esse before any of the said justices and barons ; 
I'or the taking of every which recognizance or recognizances of 
bail or bail-pie<:e, the person or persons so inipowered shall 
“ receive only the sum or fee of two shillings, and no more/’ 

t Sect, B. By 4 Will, and Mary, c. 4. s. 2. it is further en- 
acted, “ That the justices and barons respectively in the several 
“ conns shall make such rules and orders for the justifying of 
“ such f)ails, and making of the same absolute, as to them shall 
“ seem meet, so as the cognizor or coguizors of such bail or bails 
be not compelled to appear in person in any of tlie said courts, 
to justify biin or lliemselves, but the same may and is hereby 
** directed to be (leterniined by affidavit or affidavits duly taken 
before the said comniissiouers, who are hereby impowxred and 
required to take the same, and also to examine the sureties 
upon oath touching the value of tiieir respective estates, luiless 
the cognizor or cognizors of such bail do live within the cities 
‘‘ of London and ^V cstminster, or within ten miles thereof/’ 


Jlttil liiKcn 1)C- 
low to lie Jis tic 
bene fAV. 


Tower given to 
justice:?, Cftc. lo 
make lulcs for 
justW]) iiig, but 
not lo oi'iicr liu 
person’s ap- 
pearance. 


London, See. 

Justiecs of as- 
size may take 
bail. 


Felony for any 
person (o be 
bail in another 
Mian’s name, 

21 Jac. 1. c. 26. 


k Sect, y. J^y 4 Will, and Mary, c. 4. s. 3, it is further en- 
acted, Hiat any jtnlge of assiz<\, in liis circuit, shall and may 
take and receive all and every such recognizance and recog- 
** nizance of bail or bails as any person shall be willing and de- 
siroiis in make and acknowledge before him, which btnng 
transmiiied in like manner avS aforesaid, shall (without oath) be 
received m manner as aforct aid, upon payment of the usual 
fees/’ 

t Sect, 10, By 4 Will, and Mary, c. 4. s. 4. it is further en- 
acted, “ That any person or persons who shall, before any pcr- 
son or persons impowered by virtue of this act as aforesaid, lo 
take bail or bails, represent, or peisonate any other person or 
** persons, whereby the person or persons so represented and 
personated may be liable to the payment of any sum or sttms 
of money for debt or damages to be recovered in the same suit 
or action, wherein such person or persons are represented and 
“ personated, as if they had really acknowledged and entered into 
the same, being lawfully convicted thereof, shall be adjudged, 
esteemed, and taken to be felons, and suffer the pains of death, 
and incur such forfeitures and penalties as felons in other cases 
•' convicted or attainted do by the law of England lose and for- 
feit/’ 


Of 







Ch. BY PRIVATE PERSONS,— 

2. Of Returtiingfrom Transportation. 

t Sect. 1. By 4 Geo. 1. c. 1 1. s. 1. ** All offenders convicted Tramportatlon 
of grand or petit larceny, or any other felonious taking, except 
“ the buying or r(*cciving of stolen goods, whose crimes are 
\vHhin the benefit of clergy, and for which they are liable only 
to be burned in the hand or whipped; and also .all offciKlers 
** whose Climes, on conviction, exclude them from the benefit of 
clergy, to whom his majesty shall extend his ro)al mercy, on 
‘‘ condition of suclk transportation, signified under the great seal, 
by one of the principal secretaries of state, shall and may be 
transported to America for seven years.” 

Sec/. 2. By 4 Geo- 1. c. 11. s. 1. “ All offenders convicted of 
knowingly buying or receiving stolen goods, to whom such 
conditional mercy shall bo extended gencrall), sliall be trans- 
ported to America for the teim of fourteen years, or such other 
“ term as shall be made part of such condition.” 

Sec/, i'i. By 4 Geo. I. e. 11. s. 2. If any offender or uft’eiiders, 
so ordered to be transported for any term of sevtui years, or 
“ fourteen years, or other tiiiie or times as afor^'said, shall ri'turn 
into any part of Great Britain or Ireland before the end of his 
** or their said term, he or she so returning as aforesaid, shall be 
“ liable to be punisluuj as any person attainted of felony, without 
“ the benefit of clergy, and execution shall aiul may he awarded 
against such offender or offenders accordingly.” Provided 
nevertheless, "Unit tlie king may at any lime pardon, and dis- 
“ petise witii any such transporlulioii, and allow of the return of 
“ any such offender or offendeis from America, upon ilic terms 
** as described in the act.” 

+ Sect. 4. And whereas some felons ordered for transportation 
have already, and others may, come on shore, and return to 
(ireat Britain, before they have been actually transported to 
America, or may break gaol, or escape before such Irarisporla- 
lion; it is lliereupon enacted, by G Geo. I. c. 2:3. s, G. “ That if 
any felon or felons who sliad be ordered for transportation, 

“ shall be afterwards at large’witliiu Gieat Britain, without some 
lawful cause, before the expiration of the term for which such 
felon or felons was, wei c, or shall be ordered to be transported, 
all and every such persoJi and persons, being tljcreol’ lawfully 
convicted, shall suffer death, as in cases of felony, without bc- 
** iiefit of clergy.” 

t Sect. 5. And by 0 Geo. 1 c. 2:3. s, 7. To the intent that Moilo of trial, 
such conviction may be as little trouble as possible, it is further 
enacted, That such offender maybe tried cither before justices 

“ of assize, oyer and terminer, or gaol-delivery, for the county, 

“ city, or liberty where he, she, or they shall be apprehended 
" and taken, or before justices of assize, oyer and terminer, or 
gaol-delivery for that county, city, or place from whence he, 
she, or they were ordered to be transported; and that the clerk 
of the assize and the clerk of the peace where such orders 
for transportation shall be made, shall, at the request of 
the prosecutor, or any other in his majesty’s behalf, cer- 
** tify ^ transcript, briefly and in few words, containing the 

effect 
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effect and tenor of every indictment and conviction of such 
man or woman, and of the order or contract for his or her 
“ transportation, to the justices of assize, oyer and terminer, or 
“ gaol-delivery, where such man or woman shall be indicted; 

which shall, on production of it, be a sufficient proof of the 
“ former coiuiction and order for transportation/* 

Sbg«,er' ^ ‘‘ 'S ••‘-•"‘ed, “ That many 

wives, &c. felons who had agreed, upon certain conditions, to transport 
themselves, either for life, or for some term or number of years, 
Jiad already, and might hereafter, come on shore or return:” and 
enacted, “ That if any felon, or other oflimder, already ordered, 
“ or h(jreaft(jr to be ordered, for transportation, or who hath 
“ already, or hereafter shall agree to transport him or herself, on 
'' certain conditions, to America, either for life or any number of 
years, shall be afterwards at large within any part of Great 
" Britain, witliout some lawful causti, before the expiration of 
“ the term for which he or she were so ordered to be transported, 
or liad so agreed to transport him or herself; all and every such 
“ person or persons, being thereof lawfully convicted, shall suffer 
“ death, without benefit of clergy.” 


+ Sec/. 7. By 8 Geo. 3. c. 15. it is recited, That offenders 
excluded from the bemdlt of clergv are frequently rej)rieved by the 
judge M'ho tries them, and, upon his recommendation, may re- 
ceive mercy, on condition of transj)oitation to America for life, or 
for the term of fourteen years:** anil enacted, 1'hat where, upon 
such recommendation, such olTendcrs sliall receive mercy as 
** aforesaid, signified b\ a principal seci clary of state to the judge 
so rocommeiidiiig, it shall bt' lawful for every such judge to 
make an order for the immi*di;ue transportation of every such 
offender, which shall be as good and eft’eclual, and be corisi- 
tiered as if the same had been made dujiiig the continuance of 
tlitj assizes at which such offender was, or shall be, convicted. 
But if such offender, so ortlered for transportation, shall be 
afterwards at large within any part of Great Britain, without 
some lawful cause, before the expiration of tlic term for which 
“ such ofitiidor shall have been okIvtciI to be transported, every 
.such person, being thereof lawfully convicted, shall suffer 
death, without benefit of clergy, and .shall be tried in like nian- 
ner as other felons fouiui at larg before tlie expiration of their 
term,** 


Transportation 
be^oiul tlic seas; 
coutinuod to 
the 1st of Ju.io, 

im.bvn 
Geo. S. -fti 
13arrington vm 
the Star jtos, 

‘p. 44.1 Uj 147, 


t Sect. 8. But America having at length separated from its 
collection with Great Britain, the punislimenl of felons and 
other offenders, by transportation to the plantations, was attended 
with many difficulties ; and it is therefore enac^tl by 19 Geo. 3, 
c. 74. That when any person, in England or Wales, shall be 
lawfully convicted of grand or petit larceny, or any other crime 
for which he is liable to be transported to America, such person 
shall, if the court shall think fit, be ordered to be transported to 
any parts beyond the seas, whether the same be situated in 
America o'* elsewhere, in such and the like manner, and for 
ihe same term, as and for which such person is or shall be 
liable to be transported to America.** 


t Sect. 
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t Sect, 9- And by 19 Geo. S. c. 74. it is further enacted. 

That when any such person, who shall be so convicted, shall, 

‘•'ill consequence thereof, be ordered to be transported to any 
parts beyond tlie seas, or if his Majesty shall extend his mercy 
‘‘ to any offender, convicted or attainted of any felony excluded 
from clergy, upon condition of(fi) transportation to any parts (a) Ft.r tho form 
beyond the seas as aforesaid, then in any such cases all la^vs, m "huh <ondi- 
" statutes, usages, and customs now in force with regard to 
‘‘transportation to America, and their punisshmenl for being 
“ afterward at largtj wuhin any part of Great Britain before the 
expiration of the several terms for which they were ordered to 
“ be transported, or had agreed to transport lliemselves, and 
“ particularly the several provisions contained in llie 4 Geo. J. 

c. 11. G Geo. 1. c. iG Geo. 2. c. lo. and the 8 Geo. 3. 

“ c. Jo. shall lake place, and be in force and enure, with reganl 
“ to the transportation of such offenders, and with regard to 
their punishment for being afterwards at large as aforesaid, in 
“ like manner as if the same had been repeated, and specially 
“ inserted in this act.’’ 

^' Sect. 10. ]ly 19 Geo. ;l. c. 74. s. Q.7. it is also enacted. Labour on 
“ 'riiat male ulleiulers convicte d (»f any crime, except petit lar- board Uic hulks. 
“ cony, for wiiieh th<‘v are liable to lrans)K»latioi), may in lieu 
“ lliereol, il th(‘ Com I shall think Ih, be punished by being kept 
on l»oard ships oi vcss<‘Ls, (coinnionly called the hulks,) and em- 
*• ployed in raising sand, soil, or gravel Aoin tiui river Thames, 

&e. ijwc. lor sueh leim not less than one year, nor exceeding 
“ live yeais. Or, in ease siieli oftender shall be liable to be 
trans])Oite(l for fourb'cii years, not exceeding seven years, as 
“ the Court shall think fit to order and adjudge.” 

i*»SVr/. II. By 19 Geo. '1. c. 74. s. ^28. it is also enacted, 

“ That where any male oHendor shall be lawfully convicted of 
‘‘ any robbery, or other felony uitboiit bi nefit of clergy, and 
mercy, nolilied in writing In a secretary of state as aforcjsaid, 

** shall bo extended to such offeiuler, upon (oudition of being 
“ kept to hard labour dm ing aii v speeiJied term, such mercy iiiay 
be allowed in the same iinmiRT as if there was a conditional 
pardon under the great seal, and the Coint(//) may and shall Vide the 
“ order such olVender to be kept to hard labour as aforesaid, for 
•* the time sj)eeifieil in the notification from the secretary of 
“ state.” 


i‘ Sect. 1‘2. By 19 Geo. c. 74. it is furtlnu- enacted, “ That jv. J3. This art 
“ if any person who hath been ordeied to bard labour instead of inflicts tho pu- 
“ transportation, shall break from the custody of the keepers, or «‘»hinei)t of 
“ or escape, they shall be punished by an addition of three years 
“ to the term for which he or she, at the time of his or her ordered to hard 


“ breach of prison, or escape, w'as subject to be confined ; and labour iustcud 
“ if such person so punished by such addition to the term of 
“ confinement, shall afterwards be convicted of a second escape in .luv ofrho 


conniiement, snalt atterwards ue convicted ot a second escape in .my ofrho 
or breach of iirisou, he or she shall be adjudged guilty of felony Peaces of om- 
“ without benefit of clergy." fZSr' 


act, shall break from their keepers or escape. But as lliis part of the act was never carried ittto cxecu* 
tion, iljp insertion of it is omitted. 



f Sect* 
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Transportation 
to such piuce* 
as I hr king shall 
a]»poiiit. 


Death to return. 


N. a Tlio 
iduu' niotle of 
trial is ap« 
])oiutcfl ns by 
sect. 3. supra , 


OflcJuJors in 
Scotliiiul .'iiay 
be traiisifortc'l, 


(aiul jutlg*- 
may uiluv /. 
pardon on 
cofiditiciL) 


t Sect. 13. Bttt from the difficulty of immediately finding 
proper places, beyond the seas, for the purposes of transporta- 
tion ; and it being found impracticable to carry all the provisions 
of the ID Geo. 3. elfectually into execution; it is enacted by 
Geo. 3. se.s. <2. c. 5(). which has continuance to the 1st June, 
1787, 'I’liat where ofi’enders shall be convicted at the assizes or 
sessions in the manner and under the circumstances before-men- 
tioned, ** of oficnces for which such offenders shall be liable to be 
“ transported, &c. it shall and may be lawful for the court to order 
and adjudge, that such offenders so convicted shall be trans- 
j)orted beyond the seas for any term of years not exceeding the 
number for which they are liable to be transported. And that 
“ ill every such case it shall and may be lawful for hi.s Majesty, by 
and with the advice of his privy couueii, to declare and appoint 
“ what place or places, part or parts beyond the seas, eitlicr to 
within his Maje.«!ty’s dominions, or elsewhere out of his Ma- 
** jesty’s dominions, such felons or other offenders shall be con- 
veyed or transported.** 

t Sect. 14. i^nd by 24 Geo. 3. e.3G. s. 5. it is further enacted, 
** 'riiat if any offender who slial be s») ordered, by any such 
Court as aforesaid, to be transporteil beyond the seas, or who 
shall agree to transport himself or herself, on certain condi- 
tioiis, cither for life or any number of years, to any such place 
or places, part or parts, as shall be appointed by his majesty, 
** in manner aforesaid, shall be afterwards at large in Great liri- 
tain or Ireland, without some lawful cause, before tlie expira- 
“ lion of the term for which such otfeiidor or i)ffendcrs shall have 
** been ordered to be transported beyond the seas, or shall have 
** so agreed to traiisporl himself or herself as aforesaid, every 
such offender being at large as afore.said, being thereof law- 
fully convicted, shall suffer death without benefit of clergy.*^ 

t Sect. \5. By 25 Geo. 3. c. 45. it is further enacted, “ That 
when any person or persons shall be lawfully convicted, before 
any Cinn i competent for the trial of crimes in Scotland, of 
any offcaco for which the ])unkshment of transportation may 
be inflicted, the Court may adjudge such person or persons to 
be transported beyond the seas, in like manner as is now in 
“use; and his Alajesty, by a» d with the advice of his privy 
“ council, may declare and appoint what place or parts beyond 
“ the seas, either witliiu his Majesty’s dominions, or elsewhere 
“ out of his dominions, .such offenders shall be conveyed or 
“ transported.” 

t Sect. l6. And by 25 Geo. 3. c. 4f). it is also further enacted. 
That when his Majesty shall extend his mercy to any offender 
under sentence of death in Scotland upon condition of trans- 
portation, signified by one of the principal secretaries of state, 
it shall be lawful for any Court, having authority, to allow such 
ofieiider the benefit of a conditional pardon, and (except in 
“ cases wliere such offender shall be aulliorized by his Majesty 
‘ to transport himself) to order the same in the manner the act 
' describes.” 


f Sect. 
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t Sett. 17. By ^ Geo. 3. c. 46. it is furHier enacted, « That 
“ if any offender in Scotland be ordered for transportation, and »s Itis Majt’sfy 
'' such order cannot be conveniently executed, with respect lo .»pioiui. 
the place in such order incnlioneib it shall be lawful for any 
two or more of the judges of the Court of Justiciary to order 
tliat such ottender shall be transp(»rted to any other part beyopd 
“ the seas which shall have been appointed by his Majesty as 
** aforesaid,” 

t Sect* IB. And (ieo.3i c. 40, s. 3. it is enacted, “ That 
“ if any oflfemler or olleiiders wlio shall be so ordered by such 
Court us aforesaid to be transpoited bt youd the seas, or who 
shall agree to transport hiiiisolf or herse.lf, on certain eoiidi- 
** tions, as aforesaid, or who shall be so onlereti by two JudgCif 
of the Justiciary, shall be afterwards at large in C«reat Hriluiii 
or Ireland, without some lawful cause, before the expiration of 
the term for which such offender shall have been ordered to 
’* be transporte d beyond the si'.a.s, or shall have so agreed to 
transport himself or liei selt^ or ^hall have bi'cn so onlered by 
“ tvvo justices of llie Court of Justiciary as aforesaid; every 
** such offender, on bidng lliercof lawfully convict'd, shall suff*er 
death, as in cases ot felony without the beiiclit of ch^rgy 
by the law of hjiglaiui ; and such offender being found at 
** large in Scotland may be tried th(*re beiore any court of com- 
“ petoiit jurisdiction for the trial of the original olTence,” 

By the act of 5() Gi50. 3. c. 27. (conlinued by 1 and 2 Geo, 4.) 
which makes many alterations in the laws respecling Iransporta- 
tioji, by s(*ct. tS. enacts, 'I hat if any olfeiidci or olfcfidcrs who Persons found 
shall liave been or sliall be so ordered by any such Court as befon? 

aforesaid to bo transported, or who .shall liavt' agreed or shall 
agree to transport him.self or herself on ceitain conditions, either sliaii sutler* 

“ for life or any iiuniber of years, umlerthe jnovisions of the said deatli. 
recited act of the lust se.s.sion of Barliaintnl, or any other act or 
acts of l*ailiamcnt, to any .such place or pla<a*.s, part or j)arts as 
“ shall have been or shall be appointed by his AJaje.sty in manner 
“ affnesaid, shall be aftcrwarcU at large within any part (»f the 
united kingdom of Great Britain and li eland, w ithout .some law- 
“ fill cause, before the expiration of the term for which such off'eii- 
“ der or offenders shall have been ordered to be transported, or 
.shall have so agreed to transport himself or herself as aforc.said, 
every such offender being at large as afoiesaid, being tlieicof 
lawfully convicted, shall suffer death, as in cases ol felony vvilh- 
“ out benefit of clergy; and sucli offender or oftender.s may be 
tried either before the justices of as.sizc, oyei and terminer, 
great sessions or gaol delivery, for the county, city, liberty, 

“ borough, or place, where such offender or offenders shall be 
apprehended and taken, or from whence he, she, or they were 
“ ordered to be transported ; and the clerk of the assize, clerk Clerk of court 
of the peace, or other officer or clerk of the Court having the to give a ctriiii- 
“ custody of the records where such order of transportation 
slialJ be made, shall, at the n^quest of the prosecutor, or any 
other person on his Majesty's behalf, make out and give a 
certificate in writing, signed by him, containing the effect and 
substance only (omitting the formal pari) of every indictment 

and 
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I'Ve. 

• Certificafe to 
be 

proof of foniici 
conviction. 


By all the 
judges, on a 
case reserved 
by Butliiu'st, 
Justice. 

Aickle’s Case, 
Cases, C, L. 

m. 


Old Bailey, 
17Bd. 


Patrick J\Ia- 
daji'b 

Cases, C. L. 
197 . 


Bath’s (Vsf, 
Cases, C. L, 
31 - 8 . 


i\ r^oi.s nwi- 
vicud i/f fei- 
gery, &c. 
practising as 
attornies, &c. 
oifeuding 
against this a* 
to be trans' 
ported. 


** and conviction of such offender or offenders, and of tlie order 
for his or her transportation, to the justices of assize, oyer and 
terminer, great sessions or gaol delivery, where such offender 
or oft’ciiders shall be indicted, (not taking for the same more 
“ that (is, S<1.), which certificate shall be sufficient proof of the 
conviction and order for the transportation of such offender or 
offenders ; and whoever shall discover and prosecute to con- 
** viction any such offender or offenders, so being at large as 
aforesaiii, shall be entitled to a reward of c£^J0 for every such 
“ offender so convicted, and shall have snich certificate to receive 
the same as any person may be entitled unto for the appre- 
“ liending and prosecuting to conviction persons who have coni- 
** milted any robbery upon the highway ; provided that his 
“ Majesty may pardon and dispense with such transportation, 
“ or allow of the leturn of any such offender to this kingdom.’’ 

Upon these statutes the following determinations have been 
made. 

t SV/7. 19. TImt if an act of ]>arliament direct lliat an offender 
shall be transpented without saying to what place, it shall he 
understood to the place where cons lets are, at tlie time, legally 
tianspoited, as formerly to Ameiica, and now to liotany Bay. 

t Sect, 20. That tluj Daily Book of a prison in which com- 
mitments and discharg<‘s are oiitiTed, is good, and indeed the 
best evidence to prove the day from which the time of transpor- 
tation takes place. 

Sect. 21. That if a convict on liis trial for returning from 
transportation before his lime was expired, confess the fact and 
acknowledge that he is the man. the Court will record such con- 
fessiou, but that otherwise the recoid of the conviction must be 
produced, and evidence given of liis identity. 

f Sect. 22. I'liat a prisoner convicted of a capital crime, whose 
sentence is re.spiled during the king’s pleasure, and who, on 
having K ceived a pardon oi> condition of transpurlalion for life, 
is atteiNvards found at larg'^ in .Groat Britain without lawful 
cause, shall, on his being iiuiicled for returning from transporta- 
tion and acipiitted, b». referred back to his original sentence. 

f Sect. 2:1. 1 Us also decided, that sentence of transportation 
inav h<‘ a sei ond time passed upon a pris<mer, although the time 
for which he before received sentence of uansportatiou be uncx 
pired. 


Practising as an Aiiornet/ after having been convicted of 
Peijnrj/, &ic. 

t Sect. 1. By 12 Geo. 1. c. 2\). s. 4. for avoiding the great 
mischiefs and abuses which arise from infamous and wicked 
persons, already convicted of wilful perjury or forgery, practising 
as aitoraics or solicitors, in courts of law and equity, it is 
enacted, ** That if any person who hath been or shall be con- 
“ victed of forgery, or of wilful and corrupt perjury, or suborna- 
tion of perjury, or coiiimoii barratry, shall act or practise as an 

attorney. 
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attorney, or solicitor or agent, in any suit or action brouglit or 
to be brought in any court of law or equity, ^yitliin that part of 
Great Britain called England, the judge or judges of the court, 
where such suit or action is or shall be brought, shall, upon 
complaint or information thereof, examine the matter in a sum- 
** mary way in open court; and if it shall appear to tlie satisfac- 
tion of such judge or judges, that the person complained bf, 

** or against whom such information shall be given, hath offended 
** contrary to this act, such judge or judges shall cause su( h 
** offender to be transported for sewn years to some or one of 
" his Majesty’s colonies or plantations in America, by sn<*li 
ways, means, and inetliods, and in such mauuer, and under 
'' such pains and penalties, as felons in other cases are by la>\ to 
** be tiansported/* 

4. Of Perjury y am] Suhornation of Perjury, 

Of both of which there are two kinds. 

1. By the common law. 

2. By statute. 

Perjury, by the common law, seeinctli to be a. wilful fals(‘ t'^m. Dii?. tit. 
oath, by one who, being lawfully rt‘quircd to depose the truth m ^,5^ * ^ '**'^ ' 
any proceeding in a course of juslie<\ swears absolutely in a 
matter of some consequence to the point in question, wln^tlier he 
be believed or not. 

I'or the better iirulcrstaiKling whereof, I shall consuha* llie 
following particulars : 

1. IIow far this offence must be wilful. 

2. In what kind of proceedings it may be committed. 

j. IiMvhat cases an oath maybe said to be so far lawfidly 
administered, that he who lakes it may become guilty of pcrjmy. 

4. In what kind of oaths junjury may j>e t'ommitlod. 

0. How far the oath must be false. 

(i. Whether the matter of the oath must be a])solute. 

7 . IIow far things sworn ought to be material to the point iu 
question. 

8. How far the false oath must be credited. 

As to the First Point, viz, How^ far this offence must be 
wilful. 

fiect* 2. It secmetli that no one ought to bo found guilty 5 Mod. r;jo. 
thereof without clear proof, that the false oath alleged against 
him was taken with seme degree of deliberation ; for if, upon the 
whole circumstances of the case, it shall appear probable, that it LoU, 773. 
w'as owing rather to the weakne.ss than perverseness of the party, 
as where it was occasioned by surprise, or inadvertency, or a 
mistake of the true state of the question, it cannot but be hard 
to make it amount to voluntary and corrupt perjury, which is of 
all crimes whatsoever the tnost infamous and detestable. 

As 
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As to the Second Point, viz. In what kind of proceedings 
this offence may he committed. 


C. Eliz. 16S, 
169, 

Noy, 128. 

2 II. Abr. 257. 
Hobart, 62. 

(a) C.FJix. 007, 
Skiniit r, 'M7, 

1 Sid, 418. 

1 R. Abr. '«). 

5 Mod. :U8. 

(b) C. EJi/, 

185. 609. 

2 Rolf. 410. 

1 R. Abr. 40. 

1 Leon. 13 1. 
Com. JJy. 243. 

(c) 2 R. Abr. 
@^7 

lR.Abr.41. 
Wineb. 3. 

5 Mud. 348. 
Hutt. .34. 

1 Mod. 55. 
Yflv. 27. 

C. Eliz. 297. 
342. 348. 905. 

(d) 12 Co. 101. 
C. .Tac. 212. 
Coil. C* Jac. 
120 . 

3 Inst. 164. 
Vide soot. 18. 
(fj) 1 R. Abr. 
39. 


SecL 3, [l semis to be clearly agreetl, that all such false oaths 
as are taken before those who are any ways intrusted M’ith the 
administration of public justice, in relation to any matter before 
them in debate, are properly perjuries ; and it seems to have 
been holden by some, that all such false oaths as are taken before 
persons authorized by the king to examine witnesses in relation 
to any matter whatsoever, wherein Iiis< honour or interest are 
concerned, arc also punishable as pei juries. And surely there 
can be no olFence of this nature which will not justly deserve a 
public prosecution, inasmuch as if it should once prevail, it 
would make it impossible to have any law whatwsoever duly exe- 
cuted, and expose the lives, liberties, and properties, of the most 
innocent to the mercy of the greatest villains. And therefore it 
hath been holden, that not only such persons are indictable for 
perjury, who take a false oath in a court of record, upon an issue 
there in joined, hut also all those who forswear themselves in a 
matter judicially depending before any court of (a) equity, or 
spiritual (/j) court, or any other (c) huvful court, wdiether the pro- 
ceedings therein be of record or not (//), or whether they concern 
the interest of the king or subject. And it is said to be no w'liy 
material, whether such false oath be taken in the face of a court, 
or persons authorized by it to examine a matter, the kiiow'ledge 
whereof is necessary for the right dolerminatioii of a cause ; and 
(c) therefore, that a false oath before a slit‘rifl’, upon a writ of In- 
quiry of damages, is as much punishable as if it were taken be- 
fore the court on trial of the cause. 


Also il .seemelh, that any false oath is punishable as perjury, 
which lends to mislead the Court in any of their proceeilings re- 
lating to a matter judicially Ix fore them, though il no w ay affect 
the principal judgment wiiicli is to be given in the cause; as 
(/)C. C.r. wdu'rc , (J') person who .offers himself to be bail for another 
knowiii'dy and wilfully swcms that his substance is greater tliau 
it is. Also il hath been resul*^cd,'that not only such oaths as are 
taken upon jiidielal proceedings, but also ail such as any way 
tentl to abuse the administration of justice, arc properly perjuries ; 

(g) 2 Roll. 410. a.s where one {gj takes false oath before a justice of peace, in 
2 R. Abr. 77. ujdci* to iiJiiuce him lo compel another to lind sureties for the 

(h) Nov, 100 . peace, &c. or where a p<’rson foi swears Liniself (A) before com- 
Moor, 62L niissioiicrs appointwl by the king to iinpiire of the forfeitures of 

his tenants’ estates, Sic. whereby he makes them liable to be seized 
by exchequer proccs.s. Also it hath been said, that a false oalli 
i.s punishable as perjury, in some cases, wiierein the king’s 
honour or interest is concerned, though it do not concern the ad- 
ministration of justice ; a.s where one swears a false oath concern- 
ing the possession of lands, before commissioners appointed by 
the king to inquire of such persons whose titles to the lands in 
their po.ssession are defective, and want the supply of the king’s 
patents : and this is certainly an offence of a very heinous nature 
(t) Hobart, 6C. (t), temiiiig not only to frustiate the king’s gracious purpo.se, but 
ti> abuse his goodness by inducing him to grant his patents to 

those 
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those who are out of possession, and no way wilhin the intent of 
the commission, which instead of quieting the possessions of the 
subjects, cannot but end in the greatest disturbance of them. 

However it seeineth certain, that uo oath whatsoever in a mere Con. i Vm. 
private nrattor, howsoever wilful or malicious it may be, is punish- I*',; 
able as peijurv in a criminal prosecution ; for private injuncstarc ^vbr. j.)?. 
left to be redressed bv private actions; and upon this ground it 3 l«st. lor, 
hath been holden, that a falst' oath taken by one upon the making 
of a bargain, that the thing sold is his own, is not punishable as 
perjury. Also from wliat hath been said it appears, that the no- 
tion of perjury is contiuod to such public oaths only as affirm or 
deny some matter of fact, contrary to the knowledge of the party ; 
and, therefore, that it doth not extend to any promissory oaths 
M'liatsoevcr ; from which it clearly follows, that no officer, public, 
or private, who neglects to execute his office hi pursiiaiu’e of his 
oath, or acts contrary to tlie purport of it, is indictable for per- 
jury in respect of such oath; yet it is certain, that his oflence is 
highly aggravated by being contrary to his oath, and therefore, 
tliat he is liable to the sovtTer fine on that account. 

As to the TiiiRf) Point, viz . In what cases an oath may be 
said to be so far lawfully administered, that ho wlio takes it may 
beeoiiie guilty of perjury by .s\\(?anug falsely. 

4. Ft seemeth clear, that no oath whatsoever taken bo- 
fore (n) persons acting merely in a private (/!») capacity, or (c) be- a 
fore those who take upon them to administer oaths of a public 
nature, without legal aiithoritv for their so doing, or (rf) before (,.) ( sW. 274." 
those who are legally authuriA’d to adiniuisler some kinds of 2K. Abr. 
oaths, but not those wliicli happen to be taken before them, Vi f ^ 

or even (c) before those who take upon them to acliniiiister jus- sinsi. i(J6. 
tice by virtue of an authority seeriiingly colourable, but in truth Inst. 97. 
unwarranted and merely void, can ever aiiioimt to peijiiries in the « ' 

eye of the law, because they are of no Jiiaiiiier of force, but are j. insu yro. 

aitOi»*ether idle. 156. 

(f)SM.iia. 

And from the sanu? gmnnd jt seionelli also cUarly to follow, 
that no false oath in an affidavit made befoie persons falsely pre- 
tending to be authorized by a court of justice to take affidavits in 
relation to matters depending before such court, cun }>roperl)' be 
called perjury, because uo artiilavit is au> way legardeil, unless it 
be made before persons legally intrusteil with a power to tak<’ it, 
as being both of sufficicTit ability to ask all proper (iuesli«>ns of 
the party who shall make such affidavit, and also of such integrity 
as not to suffer any thing to be inserted therein, to the truth 
whereof the party hath not sw'oni. And though it may be said, 
that an affidavit taken before persons falsly pretending to be 
commissioned for sucli purpose by the coiirt*< of justice, doth di- 
rectly tend to impose upon such courts, and may possibly happen 
through surprize to be read, and may also in its own nature be 
altogether as heinous as if it had been made before persons re- 
gularly empowered to take it; yet masmiich as it is of itself of no ^ 
maimer of validity, and is no otlujrwise regarded, than as it hath ^ ' 

the appearance of being sworn before persons legally commis- 
sioned 
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sioiied, without which it would have no manner of credit, it 
seemeth that (jffciico.s of thifi nature arc most properly punished 
by severely chastising those who usurfi sucli an aulhorily of ad- 
ministering of oaths without any legal warrant. 

riowever, it hath been adjudged, that a false oath taken before 
persons, wJio, having been coinniissioned to examine witnesses, 
C. Car. 97, 98 hap]>en to proceed after the demise of the king who gave them 
99. their commission, and before notice thereof, may be punished as 

perjury ; for it would be of the most ill consequence to make 
such proceedings void; and therefore, tlkoiigh all such commis- 
sions be in strictness legally determined by the deiiiise of the 
king who gave them, without any notice ; yet for the necessity 
of the case, whatever is done under them before such notice, 
must be suffered to stand good ; lor otherwise the most innocent 
and most deserving subjects wouhl be unavoidably exposed to 
numberless prosecutions for doing tlnnr diiticjs, without any 
lVcn.l81. colour of a fault. And CliKvre^ \Vhether a perjury in a eouit 
whose proceedings arc afterwards reversed by error, may not still 
be punished as perjury, iiutwilhslanding such reversal (I). 

As to the FoiniTU Point, tiz. In what kind of oaths peijury 
may be committed. 

Sect. 5. It seemeth clear, that a man may be in danger of be- 
ing guilty thereof, not only in respect of a false oath taken by him 
as a witness for another, but also in respect of a false oath taken 
40 88 ^ cause, either in an ans\v<‘r to questions put tr) 

C. Eli/!. 609. him in a court of {a) law or (6) <‘quiU, having power to purge him 
(h) 1 Ixjon. XM7, upon oath coneerning his knowledge of the matters in dispute, or 
905^**^ in his (e) affidavit coneerning some (•ollah ral matti'r, win rein the 

1 R.Abr.40. parlies ow^i oaths are allowed to be taki n. (^i) But it seems, that 

69. a juror who gives a verdict conli ary to manifi'st (widence, is not 

(c) 1 Roll 79 gi**hy l**^‘*j*'0 within the abo\cmeiitioned desciiption. 

because lie is not sworn to depose the truth, but only to give a 
true judgment upon llic deposition of others, and in many cases 
is not punishable at all Im/tiano, as shall be set forth more 

at larg*' under the head of C onspiruey. 

* As 


Noy, 128. 

5 Mod. 848. 
Moor, 636. 
g Kchic, KV.\ 
2 R. Abr- 77. 


if: 



(l) In tiu* case of flic Kiiij; v, Alford, bmoi ut 
assizos for Somerjicl, 1776, tijo was i " 

cVrtcd for porjiiry i.j a cauNC tried , \ the assizes be 
fore Mr. Willo'i. The eaption of the 

indictment recited the names of tJie Judges who 
were in the cofiooission, ai»d charged, “ 'Hiat at 
** tlie .s.i)d Irl i, befon; the Hon. Edward VVilles, 
out! t*f tlie J»]stice« aforesaid, Uic defendant took 
his tjiporal oath, iNc, he the said Er'ward 
“ jlj< n and there having competent autho- 

lily u> .'dinsiiislcr an oath to the defendant in 
** tijal hi lif.hV' the prisoner was found guilty. 
But Mr. li.iron E\re, who tried the cause, 
doubted of th«* nuthority of one commissioner to 
administer"' tise : The record of nisi prius, 
which was read in evidence, stating, in the usual 
form, that liie trial u as before both the Jud^ ; 
and thereforo .another f.oubt arose, whether the evi- 
dence mai»ti.iuvjd the indictment. On reference, 
the first liUar> Terra 1777, the Judge.s were 
unanimous, th>ii either of the Judges may ad- 
minister the cath , cuniequcntly there was no vari- 


iitirv, iuid the con\h’iio»i good. Cases in Cro. 
Ln 1 87. 

By stilt. 3 G o. 4. c. 81. s. 6. hy which it 
is recited, that do'ihts l)ocn suggested, nhe- 
therany person mI:-' v. ilfully and conuptly swears 
falsely in an aibihixit .iiade before a Master in 
Chancery in any mailer 'if bankruptcy, is liable 
to the paiiih and penalties now by law indicted for 
this offence of wilful and corrupt perjury, and which 
doubt.s ought to be removed ; it is therefore further 
declared and enacted, “ That every such offender 
“ is liable to such jiains and penalties ; and that if 
“ any [lerson at any time hereafter shall wilfully 
** anrf corruptly swear falsely in anv affidavit or 
** deposition (or, beingof the peoplecalled Quakers, 
shall wilfully and corruptly aflirm falsely), before 
** any Master in Chancery in ordinary or exiraor- 
dinary in any matter of bankruptcy, such person, 
" being" convicted thereof hy indictment or in- 
** formation, shall be liable to suffer the pains and 
** penalties now in force against wilful and corrupt 
“ perjury." 
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As to the Fifth Point, viz. How for the matter of the oath 
which may amount to perjury must be false. 

SccLG. It (a) is said not to he inatmul whether the fact (a) Palm. 
which is sworn be in itself true or false; for howsoever the thino- 
sworn may happen to prove agreeable to the truth, yet if it weie ^ [list, u, 6. 
not known to be so by him who swears to it, his offence is allogethvr Con. 
as great as if it had been false, inasmuch a.s he wilfully swears, tliat 
he knows a thing to be true, which at the same time he knows 
iiotliiug of, and impudently endeavours to iiidueo those before 
whom he swears to proceed upon the credit of a deposition, 
which any stranger might make as well as he. 

As to the Sixth Point, viz. How far the oath must he 
absolute. 

Sect. 7* It is said, that no oath shall amount to perjury un> Iom. loii. 
less it be sworn absolutely and directly ; and therefore, that lu' 
who swears a thing according as hi* thiuLs, remembers, br believes, 
cannot in respect of sucli an oath be found guilty of pojjnry. (o) 

As to the SEVENTH Point, viz. How far the thing sworn 
ought to be material to the point in question. 

Sect. 8. It seenietli clear, that if the. oath for which a man is 
indu'led of peijury be wholly foreign from the purpose, or alto- [ Fi-fifin. 506. 
gethor immaterial, and rndthcr any wa) j>eitiuentto the matter in i Sid. *274. 
i|uestion, not tending to aggravate or exlcnuute the damages, nor 
likely to induce the jury to give a readier creilit to the substantial i hIJ Abr/i4i. 
part of the evidence, it cannot anionnt to peijury, because it is 
merely idle and insigniticant: as if upon a trial, In which the cpies- 
tiou is whether such a one wds votujm or not, a witness intro- ivovM'it:. ' 
duces his evidence by giving a lustoiy of a journey whicli he took 2 Koli. i kv 
to .see the party, and happens to swear falsely in relation to. some 
of the circumstances of the jourin'y. Also it liatli been adjmlged, Ijiy* 
that where a witness fieing asked by a Judge whctln'r A. brought 5 Alod. 3J5. 
a certain number of slice]) from <ine town to anollicr all fogctlna', ^ 
answered, that he did so, where in truth A. diii not bring them all 
togetlu'r, but part at one lime ard part at niiotlier, yet such wit- i* Roll. 41, 569. 
ness was not guilty of peijury, Iteeunse llic subslaneeof ihi'ijues- 
tion was, whether A. did bring them at all or not, and that lIuMuan- 
iier of bringing them was only a circumstance. And upon the 
same ground it is said to liaso been adjudged, that w here a wit- 
ness being asked, whether .siicli a sum of inonev w i re paiil for tw'r» 

, . . ® , , . •' 1 , • Iloll. 4‘*. 

things 111 controversy between the parties, answrreil, that it wa^ “ 

where in truth it was paid only for one of them by agreement, 
such witness ought not to be punished for perjury ; because us 
the case wa.s, it w'as no way material w hether it w ere paid for one 
or both. Also it is said to liuve been resolved, that a witness who 

swore 

(3) Tn Miller’s Case, 3 Wils. 2 BI. confirmed bv Lord Mansfield. Cases in Crown 
Rep. 881, Lord Chief Justice l)e Grey said, it Law, 269. i iiis question was also a^^itated in the 
was a mistake mankind !iad fallen into, that a Common Pleas, Mich. Term, 1780, b;y Mr. St. rjeunt 
person cannot be convicted of perjury, who swears Walker, nhcii Lord Loughborough and all the 
lliut he thinks or believes a fact to be true, for that other Judges were unanimous, that fx lief was. to 
he certaiiily may, and it only readers the proof of be considered as an absolute term, and that au hi- 
it more dimcult. And in the case of the King o. dictmeiit might be supported upon i(. 

Pedley, B. R. I’rin. Term, 1784, this opinion was 

VOL. 1. F F 
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Hctic;, yr. 


i Roll 3C8. 
Fiiliiic 


Luca'S, l!)j 


, swore that one drew his dagger and beat and wounded J . S. where 
in truth he beat him with a staff, was not guilty of ptjrjury, be- 
cause the beating only was material. 

lint perhaps in all these cases it ought to be iulcmlccl, that the 
question was put in such a manner, that the witness might I'ca- 
ronably apprehend that the sole design of putting it was to be in- 
formed of the substantial part of it, which might indnee him 
through inadvertency to take no notice of the circumstantial part, 
and give a general answer to the substantia! ; for otherwise, if it 
appear plainly, that the scope of the question was to sift him as 
to his knowledge of the substanco, by exaniing him strictly con- 
cerning the circumstances, and he give a particular and distinct 
account of the circumstances, which afterw^ards appear to be 
false ; surely be cannot but be guilt) of perjury, inasmuch as no- 
thing can be more apt to incline a Jury to give credit to the sub- 
stantial part of a man’s evidence, than his appealing to have an 
exact and particular knowledge of all the circumstances relating 
to it. And upon these grounds 1 camiol but think the opinion 
of those Judges very reasonable, who lield lluit a witness was 
ginlty of perjury, who in an action of trespass for breaking the 
plaintiffs dose, and spoiling it with shi^ep, deposed tlial he saw 
thirty or forty sheep in the said close, and that he knew them to 
be the defendant’s, because they \ver(5 marked with such a mark, 
which he knew to be the defendant’s murk, where in truth the do- 
feiidaiit never used such a mark ; for the giving such a special 
reason for his reniembrance could not but make his testimony 
more credible than it would have been without it ; and though it 
signilied nothing to the merits of the cause, whether the shee|) 
had any mark at all or not, yet inasmuch as the assigning sucli a 
circumstance in a thing immaterial hud such a direct tendency to 
corroborate the evidence conconiing what was most material, and 
consequently was equally prejudicial to the party, and equally 
criminal in its own nature, and ccpially lending to abuse the ad- 
ministration of justice, as if the matter sworn had been the very 
point in issue, there doth not seem to be any reason why it 
sliould not be equally pumsliable. .But 1 cannot find this matter 
auy wliere thoroughly settled or debated, and therefore shall leave 
it to every man’s own judgment, which, from the consideration oi 
the circumstances ul each v rticular case, may generally, without 
any great d’fficully, discern whether the matter in which perjury 
is assigned, were wholly impertinent, ullo, and insignificant, or 
not, which seems to be the best rule for determining whether it be 
punishable as peijury or not. 


t jjut it iy gaid Siderfin, speaking, as [ suppose, of an answer 

in chancery, that a man may bo guilty of perjury at the common 
Jaw by swearing a thing not material. But surely this ought not 
to be understood in so great a latitude, as if it were meant that 
eveiy falsity in such an answer must needs be perjury, howsoever 
foreign, circumstantial, and trivial the point wherein it is assigned 
may be, which is directly contrary to what seems to be clearly 
taken for granted in other books. And therefore, perhaps, 

where 
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where it is said that a man may be guilty of perjury in a thing not 
material no more may be meant, but that he may be as well guilty 
thereof by answering to a matter not charged in the bill, as by 
answering to the matters therein contained, which may alone bo 
said to be material, because the defendant is not obliged in lii.s 
answer to take notice of any thing else. Or else, perhaps, flic 
meaning may be, that in a prosecution for peijury at common 
law, setting forth a false oath in such an answ'cr relating to the 
thing said to be in variance, the falsity shall be intended primd 
facie to have been son>e way material in the cause, unless tlie 
contrary bo proved by the other side : whereas in all |>rosecutious 
upon the statute, it is necessary expressly to shew in what man- 
ner the false oath is material to the cause in question, because 
that statute, extending only to such perjuries whereby some per- 
son is grieved, cannot maintain a prosecution which does not 
bring the case within the purview of it, by shewing that some one 
was grieved by the injury compIaiiKal of, which he (‘oiild not hv, 
unless the thing sworn wore someway maUnial, However, it c. j. i-, 
seemeth to be clear, that a man may as well be guilty of peijury lui, 
by a false oath tending to extenuate or aggravate the damages, " 
as by an oath which is direct to the fact in issue. (4) 

As to the Eioiith Point, viz. How far the false oath must be 
credited. 


M»r, s, QX 


Sect. 9. It hath been holden not to bo material upon an in- 
dictment of perjury at common law, wlielher tlie false oath were 
at all credited, (5) or whether the party in whose prejudice it was 
intended, were in the event any way aggrieved by it or not, inas- 3 ;o, 

much as this is not a prosecution grounded on the damage to the ^ ,>11. 

party, but on the abuse of public justice. ^ ^ 

Suborn ATiON of perjury, by the coiimiou law seems to be 
an offence in procuring a man to take a false oath aniounliiig to c. jac. -T. 
pegury, who actually takes such oath, C. (.'yr, 

Serf. 10. But it seemeth clear, (bat if the person iuritod to e Kcb. 
take such an oath do not actuary lake it, the person by wliom he 
was so incited is not guilty of sifbornation of pi'rjury ; yol it is cer- 
tain that he is liable to be punished, not only by fine, but also by 
infamous corporal punishment. 

Thus far of perjury, and subornation of peijury, by the common 
law. 


And now 1 shall proceed to examine in wliat maimer these Of perjury by 
oflFences arc restrained by statute. ^ 

Sect. 


( 4 ) It is not necessary iliat it appear to what 
degree the point in which a man is perjured was 
tnarerial to the issue ; fir if it is but circumstan- 
tially material, it will be perjury, Ld. Raymond, 
258. Much less is it necessary that the evidence 
be suflideDt for the plaintiff to recover upon; for 
in the natarc of the thing an evidence may be very 
material, and yel it may not be full enough to 
prove directly the point in question. Ld. Ray- 
mond, 889. And it is incumbent on the prose- 
cutor to prove the materiality of the perjury. 

F 


(5) But on the trial the oath will be taken a.s 
true, until it be di?»approved ; and therefore to erm- 
victa man of perjury, a probable, ci edible witness 
is not enough ; for the evidence must be .Mrotig, 
clear, and more numerous on the part of ilu* |>rosc- 
cation than the evidence on the otlier side. There- 
fore the law will not permit a man to ijo convicted 
of perjury, unless there are two witnesses at least. 
Haylock^s case, 0. B. 1786. 10 Mori. 195. Nor 

shall the parly prejudiced by the perjury be ad- 
mitted as a witness to prove it. L, Rfiynwnd, S96. 
2 
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Sen tljo < .ISO 
Kca V. 'I'ho- 

Mod. 17J. 


See 1 Sid, ‘21(3. 



Sec/. 11. As to which it is to be observed, that it is enacted 
by 5 Eliz. c. 9. ‘‘ That wIiocNcr shall unlawfully and eorniptly 

“ procure any witness or witnesses by lellers, rewards, promises, 
" or by any other sinister and unlawful labour or means whatso- 
*'* ever, to commit any wilful and corrupt jKirjiiry, in auv matter 
“ or cause whatsoever, depending in suit and variance" by any 
writ, action, bill, complaint, or information, in any wise con- 
“ cerning any lands, tenements, or hereditaments, or goods, 
chattels, debts or damages, in any of the king's courts of 
Chancery, Whitehall, or elsewhere, within any of the king's do- 
minions of England or Wales, or the marches of the same, 
where any person or persons shall have authority by viitue of 
the king's commission, patent or writ, to hold plea of land, or 
t(j examine, hear, or deteriniins any title of lands, or any mutter 
‘‘ or witnesses concerning the title, right, or interests of any lauds 
** or tenements, or liereilitanionls. or in any of the king’s courts 
of record, or in any lect view or frank pledge or law-da\, 
“ ancient demesne-court, liundieil-court, court-baron, or in the 
“ court or courts of Slaniiarv in the counties of Devon or Corn- 
wall, or shall unlawfully and corni[)tly procure or suboiu any 
witness or witnesses, wdio shall Ixi sworn to testify i/i perpe^ 
tunm rei memoriam, shall for sucii olfcnce, being thereof law - 
** fully convicted or attainted, forfeit the sum of forty poumls.” 

I5y .5 Eliz, c. If any such oifeiuhn so being corivicb'd or 

attainted shall not have any goods or chattels, lands or tene- 
ments, to the value of forty pounds, that then (^very such j)er- 
son shall sutfer imprisonment hy the space of one half y(‘iu 
** without bail or mainprise, and htand upon the pillory the spac(‘ 
of onii vvhohj houi, in some market-town next adjoining to tl^(^ 

“ place where the oll’ence was coiumitted, in open market there, 

“ or in the market-town itself w here the otl'eiice was com- 
“ milted." 

Sect. By Eliz. c. fj. s. “ No ]>ersoii being so con- 
vicli.d or attainted shall from liienceforth be received as a wit- 
ness in any court of recoid, in any of tlu' king’s drnninions of 
England, Wales, or llie inarches of the same, till such judgment 
against him shall le reversed by attaint, or olhei wise ; and that 
‘‘upon every such n versa!, the parly grieved shall recover 
‘‘ damages against the party who did proc ure the said judgment 
‘‘ so leversed to be liisl given, &e," 

Sect, 13. By b Eliz. c. s. 0. “ Jf any person or persons 

“ shall cither by the subornation, unlawful procurement, .sinister 
“ persuasion, or means of any other, or by their own act, consent, 

“ or agreement, wilfully and corruptly commit any manner of 
wilful perjury, by his or their deposition, in any of the couits 
“ before mentioned, or being examined ad perpetuam. rvi memo- 
riam, that then every such otFendcr, being duly convicted or at- 
“ tainted, shall forfeit twenty pounds, and have imprisonineiit by 
“ the space of six months without bail or mainprise ; and the 
‘‘ oath of such an offender shall not from thenceforth be received 
“ in any court of record iu England or Wales, until such judg- 

“ ment 
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** mciit shall he reversed^ &c. on which reversal the party grieved 
“ hliall recover damages in the maimer before mentioned.’^ 

By 5 Eliz. c. 9. s. 7* *' If such ollender shall not have goods 

** or chattels to the value of twenty pounds, that then such person 
shall be set on the pillory in some market-place within the shire, 
city, or borough, where the ofleiice shall be comniitteil, by the 
" sheriff or his ministers, if it shall fortune to be without any city 
** or tow'ii corporate, and if it happen to be within any such city 
or town corporate, then by the head ollicer of sucli city, &c* 
“ where he shall have both ears nailed, &c/* 

Sect. 14. By 5 Eliz. c. 9. s. 8, 9* “ One moiety of the said 

forfeiture shall be to the king, and the other moiety U> such 
jierson as shall be grieved, hindered, or molested, by reason of 
any of the offences before mentioned, that will sue for the same, 
&e. and iJiat as tvell the Judge and Judges of every such of die 
said coiiils where any sueli suits shall be, and whereupon any 
fciicli perjury shall he <*onmiilted, as also the Justices of assize 
aiul gaol delivery, and justices of the peace at their quarter 
“ sessions, (d) both wdtliiii the liberties and without, may inqtiin^ 
“ of, hear, and deteriiiiiie all offences against the said act.” 

Scr/. lo. But by o hJiz. c. 9. s, 1 1. it is provided. 7’hat the 
said act shall no w ay e\t('iul to any spiritual or ecclesiastical 
court, but that every .such olfender as sJiaJl offend in foiin as 
afort'suid, shall be punished by such usual and ordinary lawsa.s 
are used in iht^ said courts.” 


*Sec/. I(h By 5 JCliz. c. 9- s. 1.1. it is also provided. IHiat punihlunmt of 
the said slatulo shall not restrain the authority of any Judge, 

*• having absolute power to punish perjury before the making 
thereof, but that every such Judge may proceed in the punish- 
nieiit of all offoiicos, punishable before the making of the 
said statute, in such wise as they might have done, and used 
“ to do, to all jiurposes, so that they set not upon llie t>ftender 
less punishment tliaii is coiitaiiied in tlie said act.” From 
w hence it sccmctli undoubtedly lo follow, that the court of King's 
Bench, &c. proceeding upon an indictment, or informalion of 
perjury, or subornation of ju'ijury at coininoii law, may not only 
set a discretionary liiie on the offender, but also condemn him 
to the pillory, without making any impiiry coticcruing llie value 
of his land or goods. 

t 7\nd by 2 Geo. 2. c. 25. made perpetual by 9 Geo. 2, c. 

8. “ Besides the puni.shment already to be inffich‘d by law for 

so great crimes, it shall be lawful for the Court or Judge oa'cu«lir 3 may 
“ before whom any person shall be convicted of w ilful and oornipt trausi»oii«*t!. 
“ pel jury, or subornalioii of perjury, according to the laws now 
in being, to order such person to be sent to some house of nihiimcnt of per- 
correction within the same county, for a time not exceeding convietod 
seven years, there to be kept to hard labour during all the 

said u\v%° 


(<») Prosecutions upon this slatute being more 
diiliciilt than by iiidicttneiii at coniraon law, are 
very seldom brought, especially at tlie sessions ; and 
ill cuniinon law justices of the peace have no juris- 


diction over the offence. 2 fiawk. c. 8, s. 38. 
Strange, 1088. — ^The safer and most usual mode 
therefore is by IndtcUiiciil at tiie assizes, or in tho 
King’s Bench, 3 Burn, 304. 
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said time; or^otherwise to be transported for a term not ex- 
** ceediiig seven years, as the Court shall think most proper/^ 

But for the better uiider-staiuling of the other parts of this 
statute, 1 shuli consider the following particulars : 

j. I low far the very words of the statute must be pursued 
in a pro.sccution grounded thereon, 

‘2. In what kind of oatlis one may incur the danger thereof. 

3. How far tlie false oath must appear to have been preju- 
dicial to some person. 

As to the first of these particulars, viz. How far the very 
words of the statute must be pursued. 

Sect, 17. It hath been holden, that in every prosecution on 
this statute, the words thereof must be exactly pursued, and 
therefore that an indictment or action on the said statute, 
alleging that the defendant deposed such a matter falsa et decep- 
tive, or falsa et corrupte, or /also et voluntari}, without expressly 
saying that he did it voluntarii ei corrupts, is not good ; and 
that such a defect cannot be supplied by adding the words cantra 
for mam statuti, or concluding et sic voluntarium et corrupt im 
commisit pajimum. Also it hath been holden, that it is neces- 
sary expressly to allege that the defendant was sworn, and 
therefore that it is not sufficient to say, that tacto per se sacra 
evangelio fahd deposuit. 

Sect. 18. However, it hath been resolved, that it is not 
necessary to shew whether the party, who is accused of perjury, 
did take the false oath through the subornation of another, or 
without any such subornation, notwithstanding the words of the 
statute are, If any person either by the subornation, unlawful 

procurement, sinister persuasion, or means of any other, or by 

liieir own act, consent, or agreement, commit wilful perjury, 
for iimsniucli as iliere is no medium between the two 
braiu:lies of this distinctioru so that all perjury whatsoever must 
needs * oine within one of Jiem, and it is no way material under 
which of them it doth coiue, it is a reasonable exposition to 
look on the said w(rrds as put in the statute ex ahundanti, seeing 
they express no more than the law mu.st needs have implied 
witiioiit them; from wiience it follows, that they operate no more 
tlian if they had not been expressed, and consequently shall not 
oblige the prosecutor necessarily to pursue them, which would 
put him under the difficulty not only of proving the perjury, 
which alone is material, but also of shewing: it to be within one 
of the branches of the said distinction, w'hich is nothing to the 
purpose. 

As to the second of the abovementioned particulars, viz. 
In what kind of oaths one may incur the danger of this statute. 

Sect. ly. It hath been resolved, that no one can be guilty of 
ptn jur;^ within the meaning thereof, in any case wherein a man 
may not possibly be guilty also of subornation of peijury within 
the same statute ; for it is very reasonable to give the whole 
statute the same construction; nor can it well be intended, that the 

makers 
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makers thereof, who expressly inflict a greater penalty on sulxjrna- 
tion of peijury than on the peijury itself, should mean to extend 
the purview of the law in relation to what they esteemed the IoskSci- 
crime, farther than in relation to that which they esteemed the 
greater; from whence it hath been argued and detennined, that be- 
cause that part of the statute wbidi concerns subornation of per- 
jury extends only to subornation of perjui^ in " matters depending 
in suit by writ, action, bill, plaint, or information, in anywise 
** concerning lands^ tenements, or hereditaments, or goods, 

** chattels, debts, or damages, &c.” therefore the following 5 Co. 9i). 
clause concerning perjury itself, though it be penned in more 
general words, sliall conic under the siune restriction. And from 
hence it clearly follows, that no pcijury upon an indictment 
or criminal information can bring a man within the danger of c. Jac. 
the statute, because they are omitted in the above mentioned 
clause. Also upon this ground it seems easy to account for the 
judgment in Price’s ease, who being indicted for a perjury sup- 
posed to be committed by him in an information for the king, 
which as I suppose must be intended to have been a criminal 
one, was discharged upon an exception taken to the indictment; 3 
but if the information whereon llie said perjury was supposed to 
have been committed, had been of a civil nature, I do not see 
any reason why it should not be as well within the meaning as 
it seems to be expressly within the words of the statute ; for 
surely the opinion that the king cannot by indictment, wliicli is 
his own proper suit, punish his own witness, who swears for 
him, cannot be agreeable to law ; because how'cvcr the peijury 
of such a witness may seem to lend to promote the king’s in- 
terest in relation to the cause which happens to be in dispute, 
certainly it is as heinous a crime in its own nature, and as much 
an abuse to justice, and id* the same ill consequence to the pub- 
lic, and consiiqucntlv as worthy of the king’s reseulmcnt, as if 
it h^d been taken against him. 


Sect. * 20 . Also it hath been resolved, that this statute extends JJut lie is pu- 
to no other perjury except that of a witness, not only because the 
clause concerning subornation, to which the subsequent clause ,^nenut‘coinm^^^ 
concerning perjury has a reference, relates to perjury by wit- law, lJur.iVlimsf. 
nesses only, but also because llie clause coiu’cniing peijury 
mentions only peijury committed by persons in tlieir examina- 
tions ad perpetmm rd me?noriam, or else in their depositions 
in some of the courts above mentioned, which in common sjieecli 
are taken for such oaths only as are taken by a witucss ; and g 
from hence it follows, that no one can come within the statute Dalisoii, 84/ 
by reason of any false oath in an (a) answer to a bill in Chanceiy, Yelv. 120. 
or in (b) swearing the peace against anotlu'r, or in a (r) presonta- W 2 
live made by him as homager of a court-baron, or by reason of (c)2Uon.20i. 
a false (d) wager of law, or for taking a false oath before (e) i <0 1 t'. 

commissioners appointed by the king to make an enquiry con- 
ceniiug his title to certain lands. (e) Moor, 627 , 

Serf. 21 . Also it hath been said, that he who makes a false 2R. Abr. 7 ?, 
affidavit against -a man in a court of justice is not within this ^ 

statute, 
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Statute. (7) But perhaps the books wherein this opinion i» . 
ho Wen ouj^ht to be intejided oiijy of such affidavit which no 
way relaU^ to a cause depending in suit before .such court ; for if 
they be of such a nature, that either of the parties in variance 
be grieved, hindered, or molested in respect of their cause in 
such court hy reason of the perjury ; as where a trial is put off, 
or :i judgiiierit or execution set aside upon a false affidavit ; the 
offence sc.cn IS to he not only ineaniug within the statute, but also 
within the very letter of it, unless the words “ witnesses ” and 
‘Meposilions’^ are coiiiined to so strict a signilication as to bear no 
kind of application to any other person or oaths, except tho.se 
which are made use of upon the trial of the issue in question, 
for which I cannot lind any good aiilliority. 

However, partly perhaps from this notion, and partly because 
the statute speaks expressly only of ilepositions in the courts 
ahoveinentioneil, it hath be<‘n questioned, whether a false oath 
Indore a sheriff, upon a writ of inquiry of damages, be within 
the statute or not But if it be considered, that the party to 
wlioie prejudice such a false oath is taken is as imicli aggriev«‘{l 
hy it, as if it had been taken in the very court, ami the principal 
judgment of the cause depends upon such an inquiry ; and the 
depositions made before the sheriff may as properly be said to 
bo depositions in the court by which the sheriff is coniiiiissioned 
to take the inquiry, as depositions taken before the justices of 
7tw prius, upon a trial of an issue joined in a superior court, 
wliicli an* niidou])tedly within the meaning of the statute; and 
also inasmuch as those who give evidence before a sheriff upon 
.such an inquiry may, in the common use of words, be as pro- 
perly called witnc.^'ses, as those who give evidence before the 
e.oiui in which an issue is joined, it seemeth to be the more 
plausible opinion, that such a peijury is within the statute; but 
since it is disjni table whether it be so or no, and it is certain 
that it is perjury at cotiiiiion law, and that in all cases whatso- 
ever where a man takes a false oath, which is not perjury within 
the sirdiUe, but is looked on as a peijury at common law, he is 
still punishable, for it by ind.n cineiit or information at the common 
law, it is cerlahdy most advisable to prosecute such an offender 
at (H)inmoii law, and not upon the statute. 

As to llu* third partkular, vr.. How fa» the false oath must 
appear to have been prejudical to some person. 

Seci. 22. It hath bemi colleeli d from the above mentioned 
riaiise, which giveth an action to tiic party gri<*ved by the offences 
mentioned in the statute, that no false oath is within the meaning 
thereof, which does not give some person a just cause of com- 
plaint. And upon this ground it hath been said, that be who 
swi^ars a thing which is true, but not known by him to be so, is 
not witliiii the statute ; because howsoever heinous his offence 
may be in its own nature, yet, w'lieii it proves in the event to be 
ill maintenance of the truth, it cannot be said to give him a just 

cause 

t itmke an afHrlavji in the Common to the pillorj : because any court in.iy punisli such 
ards confess it to be false; Ihc an nlfcnct' committed in facie curne, under this act 
his confession, and sentence him of A Elis. c. 9. Rex v. Thorowgood, 8 Mod. 179. 
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cause of complaint, who would tsike advantage against anoihejr 
from bis want of legal evidence to make out the justice of his 
cause. 

Sect, 2*3. Also from the same ground it secineth clearly to fol- 
low, that no false oath can be witlun the statute, unless the party ‘‘ip* **- 

against whom it was sworn suft'ered some kind of di sad van t Age* 
by it, for otherwise it cannot be said that any one was grieved, 
hindered, or molested by it; and ihevc'fore it is certain, lliat iu 
every prosecution ’iipojyi the .statute, it is necessary to set forth 
the record of the cause wherein the poijury complained of is sup- 
posed to have been committed; and also to prove at the trial of Co. Ent. J64. 
the cause, that there is actually such a record, by prodju ing the o 
record itself, or a true coj>y < hereof, which must agree with that i j\oh! 45 k 
wdiich is set forth in the pleadings, without any material variance; 9 11 . 
for otiierwise it cannot legally appear that there ever was sut:h a 
.suit depending, wherein the party might be prejudiced in ilui S lllili. tj7. 
niaiincr supposed. Also it seems to be agreed, that it is neco.s- t*- rnr. 

.sary not only to set forth the point whi'rein the false oath was 
assigned, hut also to .shew in what manner ii conduced to the c, lUiz. 
proof or dispro<»f of the inattc’i* in dtibate between the purtic.s. 

And it luith been adjiulged, that an indictment selling forth a 
suit concerning the manor of Dale, and as.signiiig a false oath 
concerning the “ tmotcrituu is not good, be- 

cause it no otherwise appears that the false oath did cojicern the 
manor of Dale, but by the infufcndo, wbicli is not a sufticieut 
avennent. Also upon the sanio ground, it .scenes to be safest in 1 
a prosecution upon the statute for a false oath in Chancery , to 
set forth the bill and answer, tliat the plaintiff may appear to liavo 
been aggrieved by it. And for the same reason it seemetli also, 
that you ought, in .siieh a prosc cnlion <»f a witness in Chancery, jO(j. 
to set fortli the interrogatoiy in particular, and to shew how it 
was material. Also it hath been rf .soJved, that as in an action on « 
the .statute brought by one per.son, it iiui.st appear that the faist; .J (aoji. 
oath was prejudicial to the plaintiff*, so in an action by more than 
one, it mirst appear to ba\c b eii prejudicial to every one of the 
plaintiffs. Ami it hath bcen*said, that it is not snfficitiiit to shew 
that tlio false oalVi caused the court to make an aw ard against the 
plaintiff, unlcs.s it also a}>pear tfiat ?.uch an awaid w«']s pn judicial 
to him; and therefore where tlic piaiutifi* at a trial in ejectment 
challenged a juror, and pro\cd his challenge by a false oath, by 
reason whereof the imjue.st was not taken, and coiisecpienlly the 2 E^oo. io. 
possession of tlui defendant, who had a deft'.asible title, coiilinued 
longer than it otherwise woidcl have tloiie, it was adjudged, that 
such a defendant cannot lja\<) an action on tlie .statute against 
such witnes.s, because In truth he gained au advantage by the 
perjury. Also it hath been holdeii, that it i.s not sulHcient to 
.shew that the perjury, for which an action is brought upon the 
statute, was actually prejudicial to tlu? piaintitf, unless it be also 
sliewji to have becti made in some cause which may properly be 
said to have been de[»ending in .suit between him and the person Ydv. 
for wdioni the witness was examined; and therefore it hath been 
iiolden, that where A. brought a bill in Ciiancery against B., and 
t!ic lord keeper, by an order, made C. to be as a party to tin*, bill 

against 
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against and aftenvards a commission went forth to examine 
witnesses between J3. and C.« upon which D.« being produced 
as a witness on the part of C., swore directly for him against B., 
whereupon a decree was made against 13., yet 13. cannot have an 
action on the statute, because C. was not a party to the suit, but 
came in d lakrc, by an order; and it is said, that the words of 
the* statute are, where one is grieved by a deposition in a suit 
" between party and party but perhaps the authority of this 
opinion may justly be questioned, not only because the words of 
tlie statute whereon it is grounded are mistaken, but also be** 
cause the offence seems in truth to be both within the meaning 
and letter of the law, since thereby a person is grieved in respect 
of a cause depending in suit in a court mentioned in the statute: 
however there seems to be no doubt but that a perjury which 
only tends to increase or lessen the damages to be given to a 
plaintiff, is as much within the statute, as any perjury which goes 
directly to the point of the issue. Also it seemeth to be settled, 
that peijury in a cause wherein an erroneous judgment is given, 
is a good foundation of a prosecution upon the statute, while 
such judgment stands unreversed. 
f Sect, 24. It is enacted by 8 Geo. 1. c. C. " That if any 
person, making such affirmation or declaration as is appointed 
** by that act, shall be lawfully convicted of wilful, false, and cor- 
rupt affirming or declaring any matter or thing, which, if sworn 
** in the common or u.sual form, would have amounted to wilful 
and corrupt perjury ; every person so offending shall incur and 
“ suffer such and the same pains, penalties, and forfeitures as are 
“ inflicted or enacted by the laws against persons convicted of 
wilful and corrupt perjury.^’ 

Sed, 2o. It is also enacted by 31 Geo. 2. c. 10. s. 24. That 
whosoever .shall willingly and knowingly take a false oath, or 
procure any j)Ci son to take a false oath, to obtain the probate 
of zuiy will or wills, or to obtain letters of administration in 
order to receive the payment of any wages, pay, or other allow- 
‘‘ ances of money, or prize-inonc) . due, or that were supposed to 
be due, juy officer, seaman, >r, other person iiilitled, or sup- 
loosed to be intitled, to any wagv"', pay, or other allowances of 
money or prize-money, for service due on board of any ship or 
vessel of his majesty, &c. or the <^xecutor, administrator, wife, 
relation, or creditor, of any sucL officer or seaman, or other 
‘‘ pers^jii who ha.s really served, or w^as supposed to have served 
“ on board of any ship or vessel of his majesty, &c. shall be 
deemed guilty of felony, and suffer death wdthout beueflt of 
eiurgy.” (8) 

By a variety of other .statutes which arc too numerous to par- 
ticularize, in which oaths are directed to be taken, it is enacted 
m some, tlmt a person falsely swearing shall be guilty of per- 
juiy/’ and in others suffer the pains and penalties of perjury.” 

i Sect. 2(i. It is recited by 23 Geo. 2. c. 11. Whereas by 

reason 


(8) By iSGeft. 2^ c. 1.3. 5. 14. for Ihe relief fence be comiaitfed by a prisoner, or otlicr person 
^ insolvent If any .dieriiV or oHut enabled and intending to, rake tbe benefit of tlie 

otficer perjure himticif t.ikiug the oaths directed act, it is felony without clergy, 
by the aci, lie shall forr- it And if the of- 
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reason of difficulties attending prosecutions for perjury and 
subornation of perjury^ those heinous crimes have frequently 
gone unpunished:” for remedy whereof it is enacted, That in 
every information or indictment for wilful and corrupt penury, 

‘♦ it shall be sufficient to set forth the substance of the oflfence 
charged upon the <lefeadaiit, and by what court, or before 
whom the oath was taken, (averring such court, or person* or 
persons, to have a competent authority to administer the same,) 

** together with the proper averment or averments to falsify the 
♦♦ matter or matters w<ierein the perjury or perjuries is or are 
♦^assigned; without setting forth the bill, answer, (l)informa- 
*♦ tion, indictment, declaration, or any part of any record or pro- 
♦♦ ceediug, cither in law or equity, other than as aforesaid ; and 
♦♦ without setting forth the commission or authority of the court, 

♦♦ or person or persons, before whom the perjury was committed.” 

4* Sect, Q>7- It is also further enacted by par. 2, “ That in every 
♦♦ information or indictment for subornation of pcijury, or for 
♦♦ corrupt bargaining or contracting with others to commit wilful 
“ and corrupt perjury, it shall be sufficient to set forth the sub- 
“ stance of the offence charged upon the defendant without set- 
♦♦ ling forth the bill, answer, information, indictment, declaration, 

“ or any part of any record or proceeding either in law or equity, 

“ and without setting forth the commission or authority of the 
♦♦ court, or person or persons, before whom the perjury was com- 
" mitted, or was agreed or promised to be committed.” (2) 

t Sect, And the better to prevent great offenders from Tl»e court may 
escaping piinisinnent by reason of the expense attending such 
prosecutions, it is further enacted by par. 3. “ Tliat it shall and pfoi,ccu\ed. 

“ may be lawfful to and for any of his inajesty^s justices of assize, 
or jihiprim^ or general gaol-delivery, or of any of the great 
“ sessions of Wales, or of the counties palatine; and they are 
hereby aiithori/ed (sitting the court, or within twenty-four 
after) to direct any person examined as a witness upon any 
“ trial before him or them, to be prosecuted for the said offence 
“ of pejjury, in case there shal* appear to him or them a reason- 
‘‘ able cause for such prosecution, and that it shall appear to him 
or them proper so to do; and to assign the parly injured, or 
“ other person undertaking such prosecution, counsel, who shall, 

“ and arc hereby required to do their duty without any fee, 
gratuity, or reward for the same.” Such prosecution is also 
exempted from tax or duly and fees of court, and the clerk of the 
assize is ordered to give the prosecutor a certificate of the same, 
being directed, with the coiiiisers names, &c. 

t Sect. 


(l) In perjury in an answer in Chancery, it is 
not necessary to prove the identity of the person 
who swore the oath; it is juiricicnt If the hand- 
writing b<^ proved, and that the jurat was suiKScribed 
by the master as being sworn before him. Rex r. 
Morris, 3 Burr. 1189. See also Rex v. Janies, 
1 Show, 397. and Rex i;. Brady, Cases Cru. Law. 
49. notes, 

(3) In general tlic court will oblige the liefend- 
ant to plead or to demur to even a defective in- 
dictment for this oiTcnce. 3 Hawk, c. 35. s. 145* 


Tljey arc* also very cautious in granting aeei'tiorari 
to remove it. 3 flawk. c. 37. s. 38. And Lord 
Tiiuiiow refused permission to amend an answer, 
wliere an indictment for perjury had only been 
threatened, even where the party, having no i% r 
tercst, could not be supposed to make tlie fals<$ 
oath intentionally. Brown's Cases in Chancery,';.' 
419. For it Is the province of the grand jury 16 
judge of the intention. Vaux v. Lord Waitha66'. 
And what the grand jury may find tbecjp^Qitww. 
never expouge. B. R. H* 303. v 
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2 ij62* 

Kog. IJl. a. 

1 

(jutlb. 1 11. 
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Auoniics. + Sect. 29. And it is enacted by 12 Geo. J. c. 29* s. 4. 

Hiat if any person who liath been, or shall be convicted of 
wilful and corrupt peijiiry, or subornation of perjury, (3) shall 
‘‘ act or practise as an attorney or solicitor, or agent in any 
suit or action, in any court of law, or equity, in England, the 
‘" judge or judges of the court where such suit or action is or 
“ s’liail be brought, shall, upon complaint or information thereof, 
“ examine the matter in a suininary way (r/) in open court, and 
(«) Vide 2 r.ar. “ if it shall ap[u‘.ar to the satisfaction of such judge or judges, 
K. B. oi. jiijit the part} halli olfeuded contrary to this act, such judge or 

*• judges shall cause such oft'ender to be transported for seven 
“ years.” 

5. Of Conspiraci/. 

For tlie blotter iiiulerstunding the nature of conspiracy, 1 shall 
I'onsidei, 

J. Who may be said to bti guilty of conspiracy. 

2. Ill what manner such otfciidcrs are to be punished. 

As to the First Point, viz . Who may be said to be guilty of 
conspiracy . 

a In^t. sbL’. Sec/. I. There can be no belter rule than tlui statute of 33 or 
Kog. idi. a. rather 21 J'^dw. 1. the intent whereof was to make a linal defiiii- 
(iudb. 111. conspirators, to which purpose it dcclareth, “ that con- 

ScL' Si VdJ. of “ spiratois be they tliat do confedei* or biiui themselves by oath, 

I other alliance, that every of them shall aid and 

ollu'r falsely and maliciously to indict, or cause to in- 
“ diet, or falsely to move and maintain pleas; and also such as 
“ cause children within age to appeal men of felony, whereby 
“ they ar<; imprisoned anil sore grie\ed; and such as retain men 
“ ill llie country with li\<‘ries or fees for to maintain their mali- 
“ cious ciiterprizcs; and this exlendelli as well to the takers as 
“ to the giveis; and to stewards and bailifl's of great lords, 'vho 
“ by their st ij'nory, oflice, or piever, undertake to bear or main- 
** lain quails js, pleas, or debatt> that concern other parties than 
*• Mich a> touch the estate of tliei. lords or themselves.” 

T«i. li.iv. no‘^ SerL 2. From this lielmition of conspirators it seems clearly to 

ibl^r lr t w that not only those nho a» ’’lally cause an innocent man 

1 Ciim.1i7o. be indicted, a’^.d also to be Irii'd upon lhc3 iudictnieiit where- 

upon lic is lawfully acquitted, arc projierly conspirators, but that 
tllo^<‘ also arc guilty of tliis offence, who barely conspire to in- 
di . a man falsely and maliciously, whether they do any act in 
prosecution of such conspiracy or not; for the words of the sta- 
tute seotii expressly to include all such confederacies under the 
notion of conspiracy, whether there be any prosecution thereof 
or not. And if such a confederacy be vvithin the letter of the 
stature, there seems to be no manner of reason to say, that they 
are not also within the meaning of it, since it is a high contempt 
of the law, barely to engage in such an association to abuse it, 
to serve the pm poses of oppression and injustice, Neither can 

it 

O) Or of forgery or cotnnion barratry* 


Tl. li.iy. no‘^ 
il Mod. '1‘Jl. 
Ijiiir. 

1 Com. o70. 
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it be a severe construction which will bring a criirie, so evidently 
contrary to the first principles of common honesty, within the 
moaning of a law, the words whereof do plainly seem to extend 
to it. 


And therefore I cannot but question the accuracy of that de- 
scriptioii of conspiracy which is given in tlu? Third Institute, (a) 
whereby the lawful acquittal of the party grieveil is required *U> 
make the offenders guilty of this crime. It is true indeed, that 
a bare conspiracy indict a man will not maintain a writ of con- 
spiracy at the suit of th'c party grieved, because it doth not to 
him any actual damage. Also it must be confessed, that it is 
often laid down as a general rule, and taken for granted, that no 
such conspiracy is a good foundation for such a writ, unless the 
plaintiff be lawfully acquitted. And it is certain, that there is no 
formed writ of conspiracy in the Register for a malicious indict- 
ment or appeal, but what supposes such iiidictinciit or appeal to 
have been actuaily brought, and the party to have been legally 
tlischarged. From wdicnee it follows, that no one can havi? thc‘ 
benefit of any such writ in tbc Register, who, upon a false accu- 
sation, is put to the Irouldc and vexation of being apprehended, 
exainiiietl, or committed, &c. without being ever indicted or 
appealed. 


(ri) a 171. 

li.iy. .i7a. 
10 ‘iio. 

F. N. n. 1 11. 

1 Dtiji. Alir. 
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9 Co. 50, .57. 
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1 .Ion. 93, 91. 
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6 Mod. S6J. 
null is.v.M. 

10 Mod. CM 9. 

1>. ( 'orono, t>. 

33 fl. Ci. t. 
SroS. 1*.CM71. 

9 lust. 
407. .5r)9. 

1 Wnlris, 47. 


Ifowevcr, ilis certain, that an acquittal by verdict is not always 
necessary to maintain sindi a writ; for it ap[)ears by the Register 
itself, that wdiere one brouglil sncJi a writ in the usual form, 

Jiaving in it the words qfioNSffiie acquklatm fuhset, against 
one who had been nonsuited in a malicious appeal of felony 
broiiglit against biin, his wiit was abulod, because such a non- 
suit would not make good the wonls quotisque aeqaieiotus j't/issef, 
and yet lie afterwards brought a new writ, whendn he used the 
words quietus recessit, instead of acquietatus fimset, and recovered. 

And why may not a new writ as well be formecl in any otlua' case 
which is as much witliiii the iniscliief of the statute as this:*' Ch* 
what colour can there be to say, that the malicious putting of a 
man to the unreasonable cbarirt', scandal, and trouble of a riimi- 
nal prosecution, which is so palpably groundless as not to have 
probability enough to induce a grand jury to find an indictment, 
should not be a.s good a foundation of complaint, and a grievanci* 
as much within the meaning of the statute, as the putting om* to 
the charge and vexation of a groumlless action, cither in a tem- 
poral or spiritual court, for which it appears !»y the (Ji) Kt:gister (/;) Upfrist. i;u. 
that a writ of conspiracy doth lie, without making use either of ti. i 
the words acquietatus fuisset, or quietus reccssit? Neither can it 
be said, that tlie opinion 1 contend for is wholly nnsup})orted by 3 Keb. 954. 
authority, as appears from the Poulterer's case in (c) Coke's (<’) '*> 

Ninth Report. 


However, since it is certain that an {d) action on the case in (<i) i :Ton. 9i. 
the nature of such writ doth lie for a false ami malicious prose- 
cution, for any crime, whether capital or not capital, though it a jii/com. 126, 

do 1 Ley))- 107. 

C. Kliz.70.134. 

Palm. 315. C. Jac. 130. 357. 490. Ix^ch, 79. C. Car. 1.5. 2 Roll. 250, 237. 2 I5u!st. 270, l?71. 
1 Roll, 109. 1 11. Abr. 112. 213. Hay. 1,35, 130. Coa. 1 Bulst, 18a. Yclv. ItO. Hutt. 49. C. 

FJU.S36. 9 Co. A?, 668. 6 Mod. 394. 405. 4 Sulk. 13. Danv. 208. Strange, 691. 1 Ray, 371. 

Bull.N. 1M4. Holt, 4. 150. 
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(<t) 1 1/!V. (13. 
126. 

1 Sid. 171. 

1 Kcblp.OjO. 
(A) 1 Ixn'. 63. 

I Afod. 
ia6. 

1 Sid. 68. 

1 Keble. 254. 
(c) 27 As»8. 4^1•. 
9 Co. 56. 

3 R. Abr. 77. 
See Aloor, 788. 
Salkeld, 174. 

1 Ventris, S03, 
^0.1 

6 Mod. 185. 

8 Mod. 320. 


(d) Palm, 45. 

3 Kcblc, 141. 
St.yle. 157. 

1 *R, Abr. 110. 
9 Coke, 26. 
Yelv. 46. 117. 
C. Eliz. 563. 

2 Buis. 270, 271, 
Cro. Jac. 357. 

I Roll. Rep. 
109. 

(ii) Reg. 1J4, 

F. N. B. 1 16. 

3 Ass. 13. 

II U. 7. 25, 26. 
1 R. Abr. 112. 


do not proceed to an actual indictment, or appeal, and that the 
same damages may be recovered in such an action as in a writ of 
conspiracy, it halh been thought needless to inquire, whether 
such writ may be maintained for such a prosecution or not. 

But howsoever the law may stand in relation to writs of con- 
spiracy, there seems to be no manner of reason, that the stated 
form of such writs should any way restrain a proceeding by way 
of indictment or information against persons which are apparently 
witliin both the letter and meaning of the statute. (1) 

It seems certain, that a man may not only be coildemned to 
the pillory, (2) but also be branded, for a false and malicious accu- 
sation ; but since it doth not appear to have been solemnly re- 
solved, that such an offender is indictable upon the statute, it 
seems to be more safe and advisable to ground an indictment of 
this kind upon the common law than upon the statute, since 
there can Ix^ no doubt but that all confederacies whatsoever, 
wrongfully to prejudice a third person, are highly criminal at 
common law ; (5) as where divers persons confederate («) together 
by indirect means to impoverish a third person, or (/>) falsely 
and maliciously to charge a man with being the reputed father 
(c) of a bastard child, or to maintain one another in any matter, 
whether it be true or false. 

11 Alod. 55. Cartb. 416. Foster, 221. 

Sect. 3. Neither doth it seem to be any justification of a con- 
federacy to carry on a false and malicious prosecution, that the 
indictment or app(;al which was preferred, or intended to be pre- 
ferred, ill pursuance of it, was (d) insufficient, or that the court 
wherein the prosecution was carried on, or designed to be carried 
on, had no jurisdiction of the cause, or that the matter of tlie in- 
dictment did import no manner of scandal, so that the party 
grieved was hi truth in no danger of losing either his life, liberty, 
or reputation. For notwithstanding the injury iutended to the 
party against w'hom such a confederacy is formed may perhaps 
be inconsiderable, yet the association to pervert tlie law in order 
to procure it, seems to be a civ me of a very high nature, and 
justly to deserve the resentment el* the law, (t*) 

2 Alod. 52. 326. Con. 2 Keb. 881. W. Jones, 9'!. 2 Cr. ISO. 

Sect. 


(l) In an action for n raaliciona prc' 'ration. It 
is incumbent on (he plainillF to shew that the ori- 
ginal suit, wheresoever Instituted, is at an end ; for 
Otherwise he might rcri v*., in the action, and after- 
wards be convicted n the original suit. Douglas, 
215. 2 Term Rep, 225. ; for this purpose he must 
produce and a copy of ibo acquittal on re- 
cord, the sub'itintce of the evidence, the charges of 
acquittal, and. t)io circtimstaiices which shew the 
prosecution v-^s malicious and without probable 
cause. Euil. Nisi Prius, 13, 14, But if the prose- 
cution WES for a misdemeanour, a copy of the re- 
cord is not necessrfiy to be grauteil by the court to 
found the action. Morrisoni?. Kelly, l Bl. Rep.385. 
f2) Abolished hy st. 56 Geo.* 3. c. 138. 

^3) Modern casc» of conspiracy have certainly 
. stretched tbc doctrine of conspiracy far beyond the 
■ oM rale of t«W; a/'di In die opinion of Lon! Ellen- 


borougb, ought not to be pushed any further. An- 
ciently the offence was considered to consist in 
imposing, by comblnatiou, a ** false crime upon 
any person;” or, in other woi ls, to convict an in- 
nocent man by perversion of tl.c law and by per- 
juiy. This certainly w'as an oftence of complicated 
enormity, and may account for the severity of the 
judgment, namely, the Villainous Judgment, and 
which was only indicted in one other case, that of 
attaint against jurors for a false verdict; that of- 
fence also involving tlie complicate guilt of perver- 
sion of justice and perjury. However, in the case 
of the King v. Turner and another (IS East Rrq). 
228.), which was an indictment against the defend- 
ants for a conspiracy to enter a preserve and kill 
hares, the court held, that an indictment for a com- 
bination to commit a mere civil trespass, could Hot 
be supported 




1 ’ 
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Sect. 4. Neither (a) is it any plea for one who is prosecuted 
for such ail unlawful confederacy, that nothing more was intended 
by him, but only to give his testimony in a legal course of justice 
against the party to whose prejudice such confederacy is sup- 
posed to have been formed; for notwithstanding it may be said, 
that it would be a great discouragement to legal proceedings to 
make persons liable to a criminal prosecution, for barely inteaid- 
iiig to give their evidence, and it would be a pre-judging of a 
cause to try the truth of the testimony intended to be given in it 
before the cause iself is determined, yet the law will rather ven- 
ture this mischief, tlian sufl'er so flagrant a villainy to go un- 
punished. However, if there be any probability that the priii- 
ci])al cause will ever be tried, it seems proper to apply to the 
court to stay the trial of the confederacy until the merits of the 
principal cause be determined. 


(a) 9 Co. 55, 

56, 57. 
isjCo. ea 90, 
91, 92. 

C. Eliz. 70, 71. 
1.i4. 

1 Leon. 107. 

1 11. Abr. 113, 
114, 11:>. 
Wind). M. 
79, 80. 

Con. 1 R. Abr. 
10 . 

F.N. H. 115. 

27 II. 8. 2. 


Sect. 5. Yet (6) it seems to be certain, that no one is liable to (/>) 2? Am. 77. 
any prosecution whatsoever, in respect of any verdict given by 
him in a criminal matter, either upon a grand or petit jury; for Bridg^to, i3i. 
since the safety of the innocent, and punibhment of the guilty, 21 E. 3 , 17. 
doth so much depend upon the fair and upright proceeding of 
jurors, it is of the utmost consequence, that they should be as Keg.^ 134 ? 
little as possible under the influence of any passion whatsoever. V.^. n. 115 . 
And therefore, lest they sliouhl be biassed with the fear of being ^ 
harassed by a vexatious suit for acting according to ihcir con- ^ 70 / ’ ’ 

sciences (the danger of which might easily be insinuated, where Ld. Kay. 469. 
powerful men are W'urmly engaged in a cause, and thoroughly 
prepossessed of the justice of the side which they espouse), the 
law wdll not leave any possibility for a prosecution of this kind. 


It is true, indeed, that jurors were formerly sometimes ques- F.N. B. 105, 
tinned in the Star-chamber, for their partiality in finding a mani- 
fest offender not guilty; but this was always thought a very great 
grievance : and surely as the law is now settled by BushePs ease, Vaugli. 13j. 
there is no kind of proceeding against jurors in respect of their 
verdicts in criminal matters allowed of at this day. As to the 
objection, that an attaint lies against a jury for a false verdict in 
a civil cause, and that there i^ as much reason to allow of it in a 
criminal one, it may be answered, that in an attaint, a man’s pro- 
})erty is only brought into question a second time, and not his 
liberty or life : and also it may be generally presumed, that a 
jury is likely to be equally influenced with the fear of an attaint 
from either of the contending parlies; whereas if any such exa- 
minations of their proceedings were allowed in criminal causes, 
they might be often in great danger of one side, by incurring the 
resentment of a powerful prosecutor, and provoking him to call 
their conduct into question for their supposed partiality; but 
they could have little to fear from an injured criminal, who 
would seldom be in circumstances to make his prosecution for- 
midable. 


Sect. 6. And as the law has exempted jurors from the danger ^^coke 24. 
of incurring any punishment in respect of their verdict in criminal SeeVaugh. 138, 
causes, it hath also freed the judges of all courts of record from . 

all prosecutions whatsoever, except in the parliament, for any gf 

thing S.P. C.173. * 
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thing done by them openly in such courts as judges. For the 
authority of a government cannot be maintained, unless the greatest 
credit be given to those who are so highly entrusted with the ad- 
ministration of justice ; and it would be impossible for them to 
keep up in the people that veneration of their persons, and sub- 
mission to their judgments, without which it is impossible to 
execute the laws with vigour and success, if they should be con- 
tinually exposed to the prosecutions of those whose partiality to 
their own causes would induce them to think themselves injured. 
Vet if a judge will so far forget the digiiityand honour of his 
12 Co. 24. solicitor in a cause which he is to judge;'and pri- 

vately and extrajudicially tamper with witnesses, or labour jurors, 
he hath no reason to complain if he be dealt with according to 
the same capacity to which he so basely degrades himself. 


Cartli. 416. 

1 R. Abr. 107, 
112, 113. 115. 
B. Cor. 89. 


S. P. C. 173. 
n Ass. 77. 


1 Loon. 107. 
C. Kliz. 134. 

. Keilw. 81. 83. 
70 H. 7. 11. 


20 H. 7. 11, 
Keitw. 81. 
C. Kliz. 134. 
1 Leon. 107. 


Sect. 7. It appears not only from the words of the .statute, 
but also from the plain reason of the thing, that no confederacy; 
whatsoever to maintain a suit can come within the danger of the 
statute, unless it be both false and malicious. For it would be a 
most dangerous discouragement of all legal prosecutions, if those 
who engage in them upon a probable ground should be in dangler 
of being found guilty of so heinous a crime upon their not being 
able to bring their suits to their intended effect. And from hence 
it clearly follows, that if the defendants to an indictment or appeal 
ill murder be found guilty of homicide se defendendo, or by mis- 
adventure, or get off by pleading the king^s pardon, their prose- 
cutors are in no danger of being punished as conspirators. And 
from the same ground it also follows, that if the defendaiils in a 
writ of conspiracy can shew a probable cause of suspicion, they 
shall be discharged ; as where being accused of a conspiracy for 
indicting a person of larceny, they can shew that a larceny was 
committed at such a time and place, and that the party charged 
by them for such larceny was found by them at the same time 
and place, with suspicious circumstances ; or where persons being 
charged with a conspiracy for indicting another for feloniously 
carrying away a woman with great violence, and muiibers arc able 
to prove dial they saw the persons whom they .so accused riding 
armed in a warlike manner, and following after those who in 
truth actually did the felony, and that it was the common report 
of the country that they were all of the company. But some have 
said, that there is a necessity to plead such matter specially, aud 
that it cannot be given in evidence on the general issue. 


12 Mod. 208. 8. If plainly appears from the words of the statute, that 

M s H. 4.6. one person alone cannot be guilty of conspiracy witHyn the pur- 
S. P.*C. m. whence it follows, that if all the defeitd^pib who 

, 0 . Bliz. 701. itre prosecuted for such a conspiracy be acquitted but .thje 
5 M^. 222 , acquittal of the rest is the acquittal of that one also. Alai) upon 
sowWindicSi ground it hath been holden, that no such prosecution is 

foraconspiracy. maintainable against a (6) husband and wife only, because they 
and doe of ^em 
pMs to iwue, 

and is jwdgAit shah be given a^inst him, Rex v, Kinnersiey and Moor, 1 Strange, t93. 

even aUhoit|(|kthe' uther cimttplrator named in tpe indictment 4oad before the indictment i& preferred, 
Re* v.NkhoIff«»dBygii^,2Strangc,l2^ R. Abr. |ll. ^ (6) 38,Bd; 5. 3. S. P. C. 174, 
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are esteemed but one person in law, and are presumed to have 
but one will. 


And it is certain, that an action on the (a) case in the nature of (rt;Cauh.4i6\ 
a conspiracy may be brought against one only. Also (6) it hath i K.Abr. lit. 
been resolved, that if such an action be brought against several j,i p,. 
persons, and all but one be acquitted, yet judgment may be given c. Jac. uu. 
against that one only. 3 Mod ‘'-o 


(6) IR. Abr. C.Eiiz. 701. 6 Mod. 170. 1 Saund. 228. Ray. 170. 180. 2 KvK 

407. Str. 144. 193. 1227. 1 Wits. 210. .5 Mod. 408. Latch. 80. 262. 12 Mod. 209. 

Rullcr, N. P. 14. 


As to the Second Point, viz. In what manner offenders of 
this nature are to be punished. 


Sect. 9. It is clear, that those who are convicted of conspiracy 
at the suit of the (c) party shall only have Judgment of fine and 
imprisonment, and to render to the plaiiiliff his damages. Also 
it is certain, that he who is convicted at the suit of the (tl) king, 
of a conspiracy to accuse another of a matter which may touch 
his life, shall have judgment that he shall lose the freedom and 
franchise of the law (whereby he is disabled to be put upon any 
jury, or to be sworn as a witness, (4) or even to appear in person 
in any of the king’s courts) ; and also that his houses, lands, and 
goods, shall be seized into tlie king’s hands, and his houses and 
land stripped and wasted, his tn’cs rooted up and raised, and his 
body imprisoned. And this is commonly culled a villainous judg- 
ment, and is given by the coumiou law, and not by any statute, as 
is said gimcually iu some (f) books to be the proper judgment 
upon every cotiviclioii of conspiracy at the suit of the king, with- 
out any restriction to such as endangered the life of the party. 
But 1 do not find this point any where settled, (o) 


Cc) 21 Kd. 3. 
31 b. 

3 Fust. 1 13. 

2 Tnjst. 383, 
662. 

S. P. C. 176. 
(d ) 24 Kd. 3. 
34. 

12 JMod. 209. 
y. N. 1L116. 

3 Inst. 143. 

2 Iiisf. 562. 

S. P. C. 173. 
27 Aiisizc, 59. 
Cartlj. 416. 
(e) See tin* 
books above 
cited, 

27 Ass, 59. 

S. P. C. 175. 
46 Ass. 11. 
Burr. 1026. 
Struiigc, 196. 


Under this head of conspiracy may be classed the offence of 
illegal comhinaiions, when tin; parties bind themselves to each 
otlier by oaths or engagements in the nature of an oath, lo pre- 
vent this mischief, which at one lime had gone to a great extent 
for seditious purposes. The stal. '17 Geo. .‘3. c. 1(33. which recites, 
“ Attempts to have been made to seduce his majesty’s land and 
naval forces by such means,” enacts, “That if any person or per- 
“ sons, who shall in any manner or form whatsoever, administer 
or cause to be administered, or be aiding or assisting at, or pre- 
sent at and consenting to the administering or taking of any 
“ oath or engagement, purporting or intended to bind the person 
“ taking the same to engage in any mutinous or seditious pur- 

pose 


(4) It had bfi’U generally supposed that a con- 
viction for a conspiracy of any sort rendered a per* 
sun so convicted infamous ana incompetent to be a 
'witness. But in a late ca!>c in the Court of Ad- 
miralty, in which the matter underwent much dis- 
cussion, and on great consideration it was deter- 
mined, that the affidavit of a person who had been 
convicted of a conspiracy to commit a fniud, was 
admissible in evidence (see the judgment of Sir 
W. Scott in the case of the Villc de Varsovic, Ro- 
binsou^s Admiralty Reports), Perhaps it would 
VOL. I. * ♦ G 


be more correct to say, that many cases, which are 
now called conspiracy, are illegal confederacies or 
combinations. For, strictly speaking, conspiracy 
by the old rule of law was a confederacy falsely to 
indict another or pervert the course of law and jus- 
tice by |.K'rjury. 

(5) There has been no instance of the villainous 
judgment since the reign of Edward the Third. The 
usual^uode of punishment at present is by fine, 
iiiiprisoninent, and surety for the good behaviour. 
Burr. 996. 1027. Str. 196. 

G 
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or tried again for the same offence or fact, as high treason or 
misprision of high treason ; and that nothing in this act con- 
tained shall be construed to extend to prohibit any person 
guilty of any offence against this act, and who shall not be tried 
for the same as an offence against this act, from being tried for 
the same as high treason or misprision of high treason, in such 
manner as if this act had not b(?en made/’'- Sccl. 8. 

By stat. 57 Geo. c. 19. s. 24. it is recited, “ That wluTeas 
divers societies or clubs have been instituted in the metropolis 
** and in various parts of the kingdom, of a dangerous naturt* and 
tendency, inconsistent with the public tranquillity, and tin? ex- 
istenceof the established governineiit, laws, and constitution of 
the kingdom; and the membeis of many of such societies or 
clubs have taken unlawful oaths and t'ligageineuls of lidelit) 
'' and secresy, and have taken or subscribed, or asstMited to. 
illegal tests and declarations ; and many of the said societi(\s or 
clubs elect, appoint, or employ rominitt(‘es, delegates, n*pre- 
sentatives, or missionaries of such societies or cluhs to nu'el, 
** confer, communicate, or correspond with other societies or 
clubs, or with delegates, representatives, or missionaries of 
** such other societies or clubs, and to induce and persnadcj otlu r 
persons to become members thereof, and by such means maiii- 
tain an influence over large bodies of men, and delude many 
ignorant and uii\\ary persons into the commission of acts 
higlily criminal. And whereas certain societies or clubs calling 
themselves Spenceans, or Spcncean Philanthropists, hold and 
profess for their object the conliscation and division of land, 
‘‘ and the extinction of the Funded property of the kingdom : And 
whereas it is expedient and necessary that all such societies or 
clubs as aforesaid, should be utterly suppressed and prohibited 
as unlawful combinations and confederacies, highly dangorons 
to the peace and tranquillity of this kingdom, and to tin* const i- 
tution of the government thereof, as by law established ; be it 
enacted, that from and after the passing of this act, all societies 
or club- calling themselves Spenceans, or Spenccau Pliilan- 
throp«st.>, and all other sodieiie» or clubs, by whatever name oj 
description the same are called upon or known, who hold and 
})rofess, or who sliall hold and profess the same objects and 
doctrines, shall be, and the sa are hereby utterly suppressed 
and prohibi('*d, as beiiig unlawful combinations and eonfe- 
“ dera(*i<‘S against the government of oin Sovereign Lord the 
** King, and against tlie peace and security of his majesty’s liege 
' subjects.’^ 

Frf)in and after the passing of this act, all and every the said 
societies or clubs, and also all and every other society or eluh now 
established or hereafter to be established, the members whereof 
shall be required or admitted to take any oath or engagement 
which shall be an unlawful engagement, within the meaning of 
an act passed in the Thirty-seventh year of his Majesty’s nngn, 
(37 Ge<'. 3. c. 123.) or within the meaning of an act passed in 
‘‘ the Fifty-second year of his present Majesty\s reign, (52 Gtni. 

3, c. 104.) or to take any oath not required or authorized by 
' law ; and every society or club, the members whereof, or any of 

them 
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them, shall take or in any manner bind themselves by such oath 
“ or engagement, on becoming, or in order to become, or in con- 
sequence of being a member or members of such society or 
“ club, and every society or club, the members or any member 
“ whereof shall be required or admitted to take, subscribe, or 
assent to, or shall take, subscribe, or assent to any test or 
** declaration not required or authorized by law, in whatever nian- 
ner or form such taking or assenting shall be performed, whether 
by words, signs, or otherwise, either on becoming or in order to 
“ become, or in consequence of being a member or members of 
any such society or club ; and every society or club that shall 
elect, appoint, nominate, or employ any committee, delegate 
“ or delegates, representative or representatives, missionary or 
“ missionaries, to meet, confer, or communicate with any other 
society or club, or with any committee, delegate or delegates, 
“ representative or representatives, missionary or missionaries, of 
“ such other society or club, or to induce or persuade any person 
** or persons to become members thereof, shall be deemed and 
“ taken to be milawfid combinations and confederacies, within the 
“ meaning of an act passed in the riiirtv-iiinth year of the reign 
** of his present Majesty, (:3f) Geo. 3. c. shall and may be 

“ prosecuted, proceeded against, and punished, according to the 
“ [novisionof the said act; and every person who, from and after 
“ the passing of this act, sliall become a member of any such so- 
“ eiety or club, or who, after the passing of such act, shall act as 
“ a mcm])(‘r lln'reof, and every ])crson who, from and after the 
“ passing of this act, sliall directly or indirectly maintain corre- 
“ spoiidenee or intercourse with any suc:h society or club, or with 
any committee or delegate, representative or missionary, or with 
any olVu er or meuibi r thereof, as such, or shall by contribution 
“ of money or otherw ise, aid, abet, or support such society or 
“ club, or any iiieinbei& or oflieors thereof as such, shall be 
deemed guilty of an unlaw fid combination and confederacy 
within the intent and meaning of the said act, passed in the 
Thirty-ninth year of his maje»ly\s reign, (;)<) Geo. 3. c. 79.) and 
shall and may be proceeded aguiiist, prosecuted, and punislied, 
aeeoi’iling to the provision of the said act with regard to the 
“ prosecution and punislnncnt of unlawful combinations and 
‘ ‘ coiifedei acies.” — Sect. . 

Indictment, 

The iudiclineiit for a conspiracy, after stating that the jiai ties 
rmilederated combined and conspired, and the purpose of the 
consjiiracy, usually goes on to state that, “ In pmsuaiice of such 
conspiracy they did” — and tlien stales the overt acts. — 13iil this 
form is not necessary, it is sufKciciit to stale merely the conspi- 
racy and for what purpose. Jii the Kiiigu Eccles (Willcs’s Rep. 
!)S. iL a) tlic indictment w as for conspiring by indirect means to 
prevent one H. B. from following the trade of a Tailor. It was 
nmved in arr<;st of judgment, that the means were not stated, 
and it \yas likened to the case of false tokens, under the st. H. 8. 
where it had been held that the false tokens used must be 
stat(‘d in the iudictmc*nt. By Lord Mansfield “ the conspiracy 
is stated and its object; it is not necessary that the means should 

be 
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be stated.” Buller, J."If there be any objection it is that the 
indictment states too much, it would have been good certainly 
if it had not added by indirect means, and that wdll not make 
it bad.” 

'^riie venue must be laid where the conspiracy was, not where 
it was put in execution. (1 Salk. 174.) — But where a conspiracy 
is laid in one county, and acts of force of some of the conspirators 
f)roved there ; acts done by other conspirators in another county 
may be given in evidence. (4 E. R. 171.) , 

6. Of Maintenance. 

Co. l.ii. 268. 2 . Maintenance is commonly taken in an ill sense, and, in ge- 
Jnsf. j?08. 212. ncral, sccnietli to signify an unlawful taking in hand, or uphold- 
ing of quarrels or sides, to the disturbance or hinderance of 
common right. 

Maintenance is said to be twofold. 

Sect. 2. First, liuralis, or in the country; as where one 
assists another in his pretensions to certain lands, by taking or 
holding the possession of them for him by force or siibtiify j 
where one stirs up quarrels and suits in the country, in relation 
to matters wherein he is no way concerned : and this kind of 
maintenance is punishable at the king’s suit by hue and iin 
prisonment, whether the matter in dispute any way depended in 
plea or not, but is said not to be actionable. 

Sect.ij. Secondly, Curia/is, or in a court of justice ; where 
sinst. one officiously intermeddles in a suit depending in anysiicli court 
2^11. Abr. 115 . ^vhicli no way belongs to him, by assisting either party with 
money, or otherwise, in the prosecution or defence of any sucli 
suit. 

Of this second kind of maintenance there seem to be thrt;e 
species ; 

Co. Lit. 368. Fik.st, Wlicrc one maintains another without any contract to 
have part of the thing in suit, which generally goes under the 
common name of Maintenance. 

Secondly, Vvhere one maiiuains one side, to have part of the 
thing in suit, wiiich is called Champerty. 

Thirdly, Where one labourcth a jury, which is called Em- 
bracery. 

For the better umlcrstaiiding of the First of the abovemen- 
tioned species, I shall examine, 

1. What shall be said to anvount to an act of maintenance. 

2. In what respects some such acts may be justified. 

3. How far offences of this kind are restrained by the com- 
mon law. 

4. How far by statute. 




Co. Lit. 3 
2 Ill'll. 213. 

1 Hir. 1. c. 

2 Ivlc. 21.5. 


T’nlf. 25. 


As 
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As to the First Point, viz. What shall be said to amount 
to an act of maintenance. 

•» 

Sect. 4. It sccmcth clear, that whosoever assists another with 
money to carry on his cause, as by retaining one to be of coun- 
sel for him, or otherwise bearing him out in the whole or part 
of the expense of the suit, may properly be said to be guilty 
of an act of maintenance, as it seems to be taken for granted in 
the (a) books cited in the margin. 

ir. 6. 25. 26. 9 E. 4^32. 21 11. 7. 40. 6 E. 4. 5. 19 E. 4. 3. 31 II. 6. 9. 
17. 20. 24. 43. 4-1. 52. 2 II. Abr. 118. 6 Mo. D. 2 Rol. 77. 

Sect. 5. Also it is said, that not only he who lays out his 
money to assist another in his cause, but also that he wdio by 
his friendship or interest saves him that expense which he might 
otherwise be put to, or but endeavours so to do, is also guilty 
of maintenance; as where (6) one persuades, or but endeavours 
to persuade, a man to be of counsel for another gratis. 

Sect. (). Also it is said, that all such persons may properly 
be called mainlaiiiers, who give, or but endeavour to give, any 
oth(‘r kind of assistance to either of the parties in the manage- 
imuit of the suit iloptuidiiig between them : as (c) by opening 
the (nideiice to the jury ; or by (r/) giving evidence ofticiously 
without being called upon to do it; or by speaking in the cause 
(c) as one of iluj counsel with the party ; or by (j') retaining an 
attorney for him ; or (g) perhaps by barely going along with 
him to inquire for a pe.rson learned in the law. 

(e) llct. 7U. 79. (/) 1 R. Abr. 593. (g) 19 E. 4. 3. 12 E. 4. 14. 

Sect. 7. Also it hath been said, that those shall come under 
the like notion, who give any public countenance to another in 
ndation to any such suit; as where one of great power and 
inten'.st says [uiblicly, that he will spend twenty pounds on 
oiu' side, or tliat he w'ill give twenty pounds to labour the jury, 
wlicther in tiutJi lie sjiend one ptuniy or not; or where such a 
pel sen (/) eoines to the bar witli one of the parties, and stands 
i)Y him while his cause is tried whether he say any thing or not; 
for such kiuils of practices dd not only tend to discourage the 
other parly from going on in his cause, but also to iiUiuiidate 
jnii(\s from doing liicir duty. 

Seel. 8. Rut it seems that a bare (k) promise to maintain 
another is not in itself maiutenanco, unless it be either in re- 
spect of the public muniier in wliicb, or the power of the person 
by whom, it is made. 

Sect. 9. Also it is said to be as much maintenance for a (/) 
juror, as for any other person, to solicit a judge to give judg- 
ment according to the verdict, because after a juror has given 
his verdict he has nothing more to do. 

Sect. 10. But it is said to be no maintenance for a juror to 
exhort bis companions to join with him in giving sucli a verdict 
as seems to him to be right. 

Sect. 11. However it seems clear, (;w) that a man is in no 
danger of being judged guilty of an act of maintenance for 

giving 


(it) 28 n. 6. 7. 
12 . 

B. Maim. 7. U 


(b) 28 H. 6. 7. 
12 . 

34 II. 6. 25. 

9 K. 3. 32. 
Main. 6. 7. 20. 


(c) 22 H. d. 5. 
Main, l^k 
C. lOliz. 735. 
(ii) 28 1J,6. 6. 
11 H. (5. 41. 
Main. 5. 51. 
Alain. 10. 

2 R. Abr. 118. 
Hot. 79. 


(//) 22 II. 6. 5. 
Alain, 14. 
Alain 8. 

(i) 22 II. 6. 6. 
1 1 If. 6. 39. 

J9 K. 4.3. 
Alain. 51. 


{,k) 0 II. 7. 18. 
13. Champ. 9. 


(OB. Alain, 40 
18 £. 4. 1. 2. 
17 E. 4. 5. 

13. Main. 39. 


(»;)12E.4.14* 
19 E.4.3, 

22 U. 6. 5. 
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3 R^^Ahr ^ 1*18 another friendly advice; what action is proper for him to 

2 lust 564. bring for the recovery of a certain debt, or what method it is 

jVloor, 6. safest to take to free him from such an arrest, or what counsellor 

2 Roll*" or attorney is likely to do his business most clfectually; for it 

Co. Litt! 364 . would be extremely hard to make such neighbourly acts of kind- 

2 Lcou. 48. ness, which .seem rather commendable than blame-worthy, to 

come uiiiler the notion of maintenance, which always seems to 
imply a contentious and over busy intermeddling in other incn^s 
matters, in which respect it is so highly criminal. Yet it is said, 
that a man of great power, not learned ir. the law, may be guilty 
of maintenance, by telling another who asks his advice, that he 
has a good title. 


Sect, 1C. Also it hath been said, that no one can be guilty of 
maintenance in respect of any money given by him to another 
before any suit is actually commenced ; yet if it plainly appear, 
If a inortgagoc, that it was given merely with a design to assist him in the prosc- 
iiot u party in ciitioii or defence of ail intended suit, which afterwards is actually 
vanccrnionc "lo brought, surely it cannot but be as great a misdemeanor in the na- 
siipportihemK tlire of the thing, and equally criminal at common law, as if the 
ii is not niainie- money WTre given after the commencement of the suit, though 
3 \V 375 P^**‘baps it may not in strictness come under the notion of main- 
tenance. 


3 II. 6. 54. 
F. IMaifi. 18. 
13. Main. 1. 


47 Li], 3, 10. Sect. 1'). However, it is certain, that one may as properly be 
i3. Chaiuj). 2. said to be guilty of maintenance, within the meaning of the 
words “ adhifc manu tenet in an action of maintenance, for sup- 
jiorliiig anotlier after judgment, as for doing it hanging the plea; 
because the party grieved may he discouraged thereby from 
bringing a writ of error or attaint. 


As to the Secomi Point, viz. In what respects some acts 
of this kind may be justified. 

I shall consider the following particulars : 

1. Ilow On- they are justifialde in respect of an interest in the 
thing in \aiiaiice. 

2. How far in respect of kindred or affinity. 

.3. How far in respect of other 'elalions 

4. How far in respect of charity. 

3. How far in respect of the profession of the law. 

As to the First of these particulars, viz. How lar some acts ot 
tills kind arc justifiable in respect of an interest in the thing in 
variance. 


y j/ 6 (i/ scenicth to be clearly agreed, that if {a) a tenant 

h. Mai l. bi tail or for life be impleaded, he in remainder or reversion 

2 R. ALr. 117. may lawfully maintain the defence of the suit with his own 
money. 


(h) 6 E. 4. 2. 
2R. Ahr. Ijr. 
13. Main S3. 

39 31.6. 20. 
IMain. 28. 


Sect. 15. And upon the like ground it seems to be clear, that 
if, an action of trespass, &c. brought by or against a (5) lessee 
for years, the inheritance corne into question, the lessor may 

lawfully 
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lawfully maintain bis lessee, and give (a) evidence to prove the 
inheritance in himself; for thougli the judgment which may be 
given against the lessee cannot directly bind his inheritance, yet 
the verdict may be a prejudice to his title, being given on a siip- 
posal of his not having a good one. 

Sect. 16. Also it hath been admitted as clear law% that if qne 
seised in fee of certain land bring an action of trespass quare 
clausum fregit, and then alien the land, and afterwards in the 
trial of the cause it be questioned whether the inheritance at the 
tinn; of the supposed trespass belonging to the plaintiff or de- 
fendant, the alienee may lawfully produce evidence to prove 
that the inheritance was in the plaintiff, because the plaintitFs 
title is now become his own. 

Sect. 1 7* Also it hath been said, that not only those who have 
a certain interest, but also those who have a bare contingency 
of such an interest in the lands in question, which possibly may 
never come iu esse, may in like manner lawfully maintain another 
in an action concerning such lands ; from whence it follows, 
that if 1 grant to li. that if my lessee for life shall die during my 
lihi, that then he shall have the land for ten years, and after my 
lessee be impleaded, B. may maintain him. 

Sect. IS. And it hath been said, that not only those who 
have a contingency of such an interest, which it is in no man's 
j)o\vcr to bar them of, if the contingency happen, may justify 
such maintenance, but that those also shall have the same privi- 
h'ge, who by the act of God have the immediate possibility of 
such an interest, though it be in the power of another to de- 
prive them of it ; and therefore that an heir apparent may law- 
fully maintain the ancestor in an action concerning the inheritance 
of the land whereof he is seised in fee. 

Seel, ly. But it is said, that the grantee of a reversion, be- 
fore the late statute for amendineiit of the law which made all 
atlorninent needless, could not maintain the tenant of the land 
without attornment, because his possibility was wholly created 
by the act of the party, and could not be executed but by the 
voluntary attornment of the tenant, which there was no remedy 
to compel liim to make by the common law ; but perhaps the 
authority of this opinion may be questionable, especially if such 
grant were made for good consideration: for since those who 
have only an equitable interest in lands, may lawfully maintain 
others in actions relating to those lands, as shall more fully be 
shewn in the twenty-lirst section, and since the grantor in equity 
shall stand intrusted for the grantee after the grant, and the 
tenant may be enforced by a court of equity to attorn to him, 
I do not see any good reason why such grantee should be es- 
Kicmcd such a stranger to the land, that he may not lawfully 
defend an action concerning it, in the event whereof he is so 
nearly conceriu'd. 

Sect, 20. But it seems clear, that he who is bound to war- 
rant lands, may lawfully maintain the tenant in the defence of 
his title, because he is bound by the warranty to render other 
lands to the value of those which shall be evicted. 

Sect, 


(a) 1411. 6.7. 
13. Main 23. 

2 R. Abr. 117. 


9 H. 6. 4. 

2 R. Abr. 117. 


14 H. 7. 2. 

19 Kfl. 4. 3. 

21 H. 6. 16. 

2 Inst. 5. 6. 4. 
2 R. A. 115. 


9 II. 6. 64. 

2 R. Abr. 217. 
34 H. 6. 30. 


11 H. 6. 41. 

B. Main. 51. 

2 R. Abr. 118. 
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Sect, *2,1. Also it seems to be agreed, that he who hath aii 
equitable interest in lands or goods, or even a chose in action, 
may lawfully maintain another in an action relating thereto ; and 
(«)34H.6.30. therefore it sceineth to be clear, that a man may lawfully main- 
tain (a) those who are infeoffed of lands in trust for liim, in an 
action concerning those lands, and that if he sell them to another, 
the vendee shall have the same privilege. 

Sect. 22. Also it hath been(i) resolved, that where A. was 
bound as a surety for B. and B. thereupon made a deed of gift 
of certain sheep to yi. in order to save lliin harmless from the 
said bond, with an implied trust that the sheep should be re- 
turned to B. if A. should not be damnified, and afterwards an 
action was brought against A. for the taking of sheep, B. might 
justify the maintaining of him in respect of the said trust. 

(c)34 11. 6. 30. Sect. 23. Also it seemeth to be (c) certain that the assignee of 
nV* 52* bond, or other chose in action, being made over to him for good 

c!*Kliz. 552. consideration, in satisfaction of a precedent debt due bona JUlc to 
1 Sid. 21. him, and not increly in consideration of the intended niaiiite- 

B. Mam. 9. nance, may either maintain the obligee in an action brought by 

him for the debt, or commence an original action in his name, 
for he hath an equitable interest in the debt. 


15 II. 7. 2. 

3 E. 4. 2. 

B. Main. 1 9. 
30. 

(h) Noy, 100, 
Moor, 620 . 
See 39 JI. 6. 
19. 6. 20. 

F. Main. 14. 


(d) 18 E. 2. 4 
B. Main. 41. 
Hob. 92. 

2 R. Abr. 118. 
Noy, 99. 

Moor, 562. 788. 
1 Roll. 57. 
(r);J4H. 6. 26. 
14 H. 6. 6. 

18 Ed. 4. 12. 


(/) 2011 . 0 . 

6 Kd. 1, .1. 

1411 7. J. 

( 6 Ed. 4, D. 
F. Main. 16 
(/t) 21 II 6. 15. 
1111.6. 41.42. 
12 H. 6. 2. 

19 Ed. 4. 32. 

9 11. 6. 64, 

9 Bd. 4. 32. 

(1) 19 Ed. 4. 5. 


Sect, 24. Also it seemeth to be (r/) agreed, that wherever any 
persons claim a common interest in the same thing, as in a way, 
churchyard, or common, &c. by tlu^ same title, tlu'y may main- 
tain one aiiotiicr in a suit relating to the same. 

Sect. 2;5. It is said, that he who i.s (r) bail for another, may 
lake care to have his appearance recorded, but that he ought not 
to intermeddle any farther. 

As to the Sbcond of the said particulars, ric. Ifow far .some 
acts of this kind arc justiliablc in respect of kindred or adhiily. 

Serf. 2(). ft seems to be agreed, that w'lioevcr is in any way of 
kin or aifuiiiy to either of the partie.s, .so long as the .same(/’) 
continues, v>r but related to him by^ btdiig his (g) godfathcT, may 
lawfully (//) stand by him at the bar, and coun.sel and assist him, 
and also pray another to be of counsel to him ; but that he can- 
not justify the laying out of ary of his ow’u (i) moiuyy in the 
caus(', unless he be either (Aj father, or son, or heir apparent to 
the party, or the husband of such an heiress. 

2 lr:.''1. 564. (k) 21 II. 6. 16. 2 Tiist. 564. Vidu sup. •», 14. 

As to iheTiniiD of the said particular.s, How far some acts 
of maintenance arc justifiable iu respect of other relations. 


I shall consider, 

1. How far a lord may maintain his tenant. 

2. How far a tenant may maintain his lord. 

3. How far a master may iiiaintain his servant. 
4 How^ far a servant ttiay maintain his master. 


d. How 
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5. How far one neighbour may maintain another. 

As to the First Point, viz. How far a landlord may maintaiii 
his tenant. 

Sect. 27. It seems certain, that not only the (</) lord, but also («) nil. 6. 39. 
the ceshijf que use of a scignory, may come with the tenant Jo a 2 nr 
trial in an assize against him, and stand by him and assist him, B. Maiu?6o. 
and also pray the sheriff to return an indifferent jury. 

Sect. 28. Also it seemeth, that the (5) lord of a town, in an ^)i8Ed. 4. 2 . 
action brought against the inhabitants, wdiereiii a right to a com- oo. 

mon burying-place, claimed by them, is brought into question, 
may maintain them in the defence of their right by shewing au- 
thentic evidence thereof to the jury. 

Sect. 29 . And in somc(c) books it is said generally, that the (f)9H.6. 64. 
lord may maintain his tenant, without saying how far "he may do 
it ; and 1 do not find it any where expressly holden, that the lord 
may justify laying out his own money in defence of his tenant’s 
title : but it seemeth the better opinion, that he may as well 
justify it as any other of the abovemeiitioned acts of (d) mainte- (^0 Co. LU. 65. 
nance ; for the loril, by accepting a man for his tenant, seemeth 
to take him under his immediate (e) protection; and inasiiuich (e)Co. Ijt. 
as the lands were originally deriveci from the lord, and he hath 
the continual benefit of the services due from them, the law, in 2 V Xb, nr. 
many eases of (f) common right, obliges him to warrant them (/) F. Main.* 
unto his tenant, and where it doth not oblige him, surely it will 
at least permit him to do it : but it seems clear, that he cannot 
maintain him in respect of any lands not holden of him. 

As to tile Skcono Point, viz. How far a tenant may main- 
tain his lord. 

*SVe^.jO. Jt is said, that he may justify (g) coining with his (;?) 1 1 H, 6. 42. 
lord, and standing with him at a trial ; but I cuniiot find any 2 U. Abr. 116 . 
thing more; relating to this matter in any of the books. 

As to the ThiiiD Point, zdz. Ilow' far a master may maintain 
his servant. 


Sect. :51. It is said tliat the master may go along with his (//) (;f)Het. 79 . 
servant, or with his (/) chaplain, being retained to live in his (0 If. 6 . 30 . 
house with liim, ill order to (A:) retain counsel, and that he may 
pray one to be of counsel for him, and also that he may go with 34 n. e. 25 *, 
him to the(/) trial, and stand with him and aid him while the 26 . 
cause is tried, but ought not to speak in the court in favour of f' 

his cause. c’on.F!Main’.l 3 . 

(/) 19 II. 6. 30. n II. 6. 42. 2 R. Abr. 116. Het. 79. 


Sect. .'12. Also ir is said, tliat if my servant be arrested in an (w) 21 H. 7.40. 
action of (m) debt, 1 may assist him with money in order to keep Moor, 8i4. 
him out of prison, that I may have the benefit of his service. H^6 * 9 ^* 

19 Ed. 4. 3 . 2 11. Abr. 116. Hct. 79. B. Mabi.* 44. 52. 

Sect. 3.]. But it is said, that the master, in real actions, can- 
not justify laying out money for his servant, unless he hath some 

of 
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of his wages in his hand ; which^ if the servant be willing, the 
master may safely lay out on his behalf. 

As to the Fourth Point, viz. How far a servant may main- 
tain his master. 


Sect. 34. It seemeth clear, that a person generally retained by 
another as his servant to do all manner of services, and not for 
(rt) 3911 . 6. 5, 6. a (a) particular occasion only, may justify (A) riding about to 
4^3 speed his business, and going to (c) counsel ;n his behalf, and 
(c) 1911 . 6. 31- h^whig his evidences to the counsel or to the jury, and (t/) 
(j) 11 II. 6. 4i?. standing by him at a trial between him and another; but it is 
(e) II. 6. 57. (*ertain that he cannot lawfully lay out any of his own (e) money 
11 II. 6 . 10 , 11 . assist the master in his suit. 


19 E. 4. 3. As to the Fifth Point, viz. How far one neighbour may 
12 Edw. 4. 14. assist another. 


(f)i9 E. 4. 3. 
‘i R. Ab. 118. 


Sect. 35. It seems clear, that a man may lawfully go with 
his (J') neighbour to inquire for a person learned in law, but 
that lie ought not to gi\c him any money towards carrying on his 
suit. 


feO 21 H. 6. 16. 
9 H. 6. 6 1. 

22 H. 6. 64. 

22 II. 6. 55. 

B. Main. 14. 

(h) 19 E. 4. ; 

34 II. 6. 2.5. 

15 H. 7.2. 

11. Main. 7. 


0 ) 111 . 6 . 10 , 

11 . 

2 U. Abr. 116. 
2 Inst. .564. 
(/c) F. ]M.nii. 8. 
22 H. 6. 6. 


(0 13 11. 4. 16. 
Keilw. 50. 

Hob. 1 17. 

2 Inst. 564. 

2 II. Abr. 116. 
F, Main. 21. 


As to the Fourth Instance, wherein some acts of this kind 
are justifiable, viz. That relating to charity. 

Sect. (26. It seems to be (g) agreed, that any one may lawfully 
rive money to a poor man to enable him to carry on bis suit. 

Sect. (27 • Also it bath been adjudged, that any one may safely 
go with a (/i) foreigner who cannot speak Fiiglisli to a counsellor 
and inform him of liis case. 

As to the Fifth Instance, wherein some acts of this kind 
may be justified, viz. That relating to tlie profession of the law. 

I shall consider, 

1. How far they are justifiatdc in a counsellor. 

C. How far in an attorney. 

As to the First Point, u/z. How far acts of niaintenancc 
are justifiable in a counse l. 

Sdct. *JS. ThciC is no doubt but that a (/) counsellor, having 
received his fee, may lawfully set f(»rtli his clients cause to the 
bcht advantage ; but it is certain, that he can iii. more justify (A) 
giving liirii money to inaiiituin bis suit, or threatening a juror, 
than any other person. 

As to the Second Point, viz. How far acts of maintenance 
aie justifiable in an attorney. 

Sect. cy. There is no doubt but that an attorney may (/) law- 
fully prosecute or defend an action in the court wherein he is an 
allowcHi altorney, in behalf of any one by whom he shall be spe- 
cially retained, and that he may assist bis client, by laying out 
bin own money for him to be repaid again, and also may main- 
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tain an action against him for the same by virtue of such a re- 
tainer, without any special promise. 

Sect. 30. And it is said also, that attornics may justify such 
inaiiitenunce in other courts wherein they are not(«) alMwcd 
attoniies, but that they cannot have an action for the money so 
laid out without a special promise, and that they are more justi- 
fied by a general (A) retainer to prosecute for another all his 
causes, than if they were not retained at all ; and it is certain 
that they ought not to carry on a cause for another at their own 
expense, with a promise never to expect a repayment. And it 
seems justly cpiestionable, wlietlier solicitors who are no attor- 
nics can in any case justify the laying out their money at ano- 
ther’s suit. 


(a) 3 Mod. 98. 
Vide 2 Danv. 
‘187. 13. 14. 

Winch. 5'L 

1 Jon. 208. 

C. Car. 159. 
194. 

Con. C. Kliz. 
415. 4.'j9. 7(i0. 
Moor, 366. 

2 R. Abr. 114, 
115. 

(/>) 2 R. Abr. 
114. 


Sect. 31. However, it is certain that no counsellor or attorney 2R. Abr. ii.5, 


can justify the using any deceitful practice in maintenance of a 
client’s cause, and that they are liable to be severely punished 
for all misdemeanors of this kind, not only by the coninion law, 
but also by statute; for it is enacted by Westminster I, c. 29. 
That if any serjeant, pleader, or other, do any maimer of de- 
ceit or collusion in the king’s conri, or consent imto it, in 
“ deceit of the Court, or to beguile the Court or the party, anil 
thereof be attainted, he shall he imprisoned for a year and a 
day, and from thenceforth shall not be hoard to plead to lliat 
‘‘ court for any man. And if he be no pleader, he shall be im- 
prisoned in like manner by the space of a year and a day at 
the least. And if the trespass rcijuirc punishment, it shall be 
at the king’s pleasure.” 

In the construction of this statute the following points have 
been holden. 


Winch. 53. 
2 liiht. 214. 


Sect. 32. First. That counsellors, &c. who arc not swwn, he. 4. 5. 
are as much within the meaning of it as serjeants, &c. wiio are 28. 

sworn. 

Sect. 33. Secondly. Thiitall fraud and falsehood, tending to 2 Inst. 2 15. 
impose upon or abuse the justice of the king’s crown, are within ‘-M9. 
the purview of it, as in the following instances : 

34. I. Where an attorney sues out an haherc facias 2 Inst, 2i:>. 
seisitiatn, falsely reciting a recovery in a real action, w here in ^ 98. 

truth there was 110 recovery at all, and by colour thereof puts the 
supposed tenant in the action out of his freehold. 

Sect. 35. II. Where one brings a praecipe against a poor man, ginst.Cij. 
knowing that he had nothing in the land, on purpose to get the 
possession from the true tenant. 

Sect. 36 . III. Where one procure.^ an attorney to appear for 4i E. 3. 1 . 
a man, and confess judgment without any warrant. 2 Inst, 215 . 

Sect. 37 . IV. Where one pleads a false plea, known to be D^er, 362. 
utterly groundless, and invented merely with a design to delay 
justice, and abuse the Court ; and therefore it is said, that if a 
client desire his attorney to plead such a plea, the attorney ,, 

ought 
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ought to enter upon the roll, non sum veraciier itiformatus, 
ideo nihil dicit.'* 

As to the Third General Point, viz. How far ofl'eiiccs of 
this kind are restrained by the coinnion law. 

2 Inst. 208. 212. !}ect. 38. It seemetli, that all maintenance is strictly pro- 
liibcted by the common law, as having a manifest tendency to 
oppression, by encouraging and assisting persons to persist in 
suits, which perhaps they would not venture to go on in upon 
their own bottoms ; and therefore it is said, that all offenders of 

(a) 11 II. 6 MI. this kind arc not only liable to an (a) action of maintenance at 

2 R^Vbr^iM party grieved, wherein they shall render such 

0 II. 3. ». damages as shall be aiisw^erable to the injury done to the plaintiff, 

(b) 2 . U. Abr. J,ut also that they may be {(a) indicted as ollenders against piib- 

2 Inst. 208.212 li<^ justice, and adjudged thereupon to such line and imprison- 
ment as shall be agreeable to the circumstances of the offence. 
Also it scemeth, that a court of record may commit a man for an 

(c) IleL 79i (c) act of maintenance done in the face of the Court. 

As to the Fourth General Point, viz. How far offences of 
this kind are punished by the statute. 

Sect, 31). It is enacted by 1 Edw. 3. c. 14. which was further 
enforced by 20 Edw. c. 4. ** That none of the king’s ministers, 

nor no great man of the realm, by himself nor by other, by send- 
iiig of letters, nor otherwise, nor none other great nor small, shall 
take upon them to maintain quarrels nor parts in the country, to 
the lett and disturbance of the common law 

Sect, 40. And it is further enacted by I Rich. 2. c. 4. That 
none of the king’s counsellors, olheers, or servants, nor any 
other person w ithin the realm of Englaiul, of whatsoever estate 
or condition tliey be, shall take or sustain any rjiiarrel by niain- 
teiiance, in the country or elsewhere, upon grievous pain, that 
is to say, tlic said coniisellois and the king’s great officers upon 
a pain w hich shall be ordained by the king himself, by tlui ;u!\i(‘e 
of the lorrls of his realm; and other less officers and servants of 
the king aj well in the cxchccjuer, and all his other courts and 
places, as of his own meiny, upon pain to lose their offices and 
services, and to be imprisoned, and then to be ransomed at tin* 
king’s will, every of them according to their degree, estate, and 
desert; and all other persons through the realm upon pain of 
imprisonment and to be ransomed as afoicsaid.” 

In the construction of these statutes the follow ing points have 
been holdcn. 

F. Main. 21. Sect, 41. FiRST, That niaiiitenance of a suit in a court barou 
is as much wdthiii the purview^ thereof as maintenance in a court 
of record. 


N. 6. 53, 54 . 4-' Secondly, That nul tiel record is a good plea lo 

Main. 1 . an action of maintenance brought on these statutes ; and tliere- 

Main. 18. fore, that he who barely assists another in taking out an original 

which never is returned, is not liable to any such action. 

Sect, 43. Thirdly, That it is not nialeiial, whether the plain- 
tiff 
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tiff ill an action on the said statutes were nonsuited, or recovered Mninte- 
in the action wherein the maintenance is supposed. nance, ir. 26. 

« 

Sect. 44. Also it is certain^ that he who fears that another Reg. 102. b. 
w ill maintain his adversary, may, by w^ay of prevention, have an 
original writ grounded on the said statute, prohibiting him so to 
do. 

Sect. 45. Also all persons arc prohibited to give or receive 12 Mtxi. r>22. 
any liveries or badges for maintenance, under severe penalties, by 
J Rich. 12. c. 7. 7 JM[eii..4, c. 14. IS Hen. 4. c. 3. 8 Hen. 6. c. 4. 
and 8 Edw. 4. c. 2. 

Sect. 46. And it is further enacted by 32 Hen. 8. c. 9. 

'^riiat no person whatsoever shall unlawfully maintain, or cause 
“ or procure any unlawful maintenance in any action, demand, 
suit, or complaint^ in any of the king’s courts of the chancery, 

“ Whitehall, or elscwdierc, where any person shall have authority 
by virtue of the king’s commission, patent, or writ, to hold plea 
of hinds, or to examine, hear, or determine, any title of lands, 
or any matter of ^Yitnesses, conceniing the title, right, or 
“ interest of any lands, tenements, or hereditaments ; and also that 
no person whatsoever do unlaw'fully retain, for maintenance of 
any suit or plea, any person or persons, or embrace any free- 
holders or jurors, or suborn any witness by letters, rewards, 
promises, or any other sinister labour or means, for to maintain 
"" any matter or cause, or to the disturbance or liiiidrance of jus- 
“ tice, or to the procurement, by occasion of any maimer of per- 
“jury, by false verdict or otherwise, in any manner of courts 
' aforesaid, upon pain to forfeit for every such oftence ten 
“ pounds ; the one moiety thereof unto the king, and the other 
moiety to him that will sue for the same by action of debt, &c.” 

Sect. 47. It scemetli, that in an information 011 this statute it Savil, 41,42. 
is not suHicieiit to say, that the defendant maintained the party, 
w ithout adding that he did it unlawfully. 

Seel. 48. Also, it is said to have been adjudged, that main- A'oy, C8. 
tenance of a suit in a spiritual .court is neither within this nor any lib''* 
of the other above-mentioned statutes concerning maiutenaiicc. 

Sect. 49. Also it hath been holdcii, that in an information on gavil, 41, 12. 
this statute, it is necessary to shew that a plea was depending, 
and therefore that it is not sufficient to say that a bill was ex- 
hibited. 


7. Of Champerty. 

And now we are come to the second species of maintenance, g xnst. 208. 
called OTiAMPERTY, which is the unlawful maintenance of a suit, Co. Lit. 368. 
in consideration of some bargain to have part of the thing in dis- 
pute, or some profit out of it. 

Sect. 1 . Having shewn in the precedent chapter what shall 
amount to an act of maintenance, and how^ far all maintenance in 
general, and consequently champerty, is punishable by the com- 
mon law, I shall only take notice in this place, how far this offence 
in particular is restrained by statute, and to that end shall set 

down 
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2 Inst. 208. 


F. N. B. 172. 
2 Inst. 209. 
563. 


47 Assize, 5. 
47 Ed. 3. 9. 


F. N. B. 172, 
2 Inst. 209. 

47 Ed. 3. 9. 
47 Ass. 5. 

9 n. 7. 18. 

F. Champ. 4« 

B« Champ. 2. 


(a) 21 E. 3. 52. 
30 Ed. 3. 3, 4. 
2 R.Abr. 113. 
31. 

(b) 1 II. 7. 2. 

B. Champ, 6. 


down in order the several statutes relating to it, and shew in 
what manner they have been expounded. 

Sect. 2. And Fikst, it is enacted by the statute of West- 
minster 1. c. 25. I'hat no officers of the king, by themselves nor 
by other, shall maintain pleas, suits, or matters hanging in the 
king's courts, for lauds, tenements, or other things, for to have 
part or profit thereof by covenant made between them ; and he 
that doth shall be punished at the king’s pleasure.” 

In the construction of the statute tliesc following opinions 
have been holden. 

Sect. 3. First, That by the king’s courts, therein mentioned, 
are intended only his courts of record. 

Sect. 4. Secondly, That under the word covenant,” which 
in a strict sense significth only an agreement by deed, all kinds 
of promises and contracts of this kind are included, whether tliey 
be made by writing or by parol. 

Sect. 5, Thirdly, That maintenance in personal actions Uf 
have part of the debt or damages, is as much wdthin the statute, 
as maintenance in real actions for a part of the land. 

Sect. 6. Fourthly, That maintenance in consideration of a 
rent granted out of land in variance is within this statute, but that 
rent granted out of other lands is no way within the purview of 
it. 

Sect. 7. Fifthly, That it hath been holden not to be ma- 
terial, whether he who brings a writ of champerty did in truth 
suffer any damage by it, or whether the plea w herein it is alleged 
be determined or not. 

Sect. 8. Sixthly, That tlic (a) maintenance of the tenant or 
defendant is as much within the meaning of the statute, as the 
maintenance of a demandant or plaintiff. 

Sect. ij. Seventhly, That (ft) such grants only of part of the 
thing in suit, which are made merely in consideration of the 
maintenance, are within the meaning of the statute, and not such 
as are made in considtTatioii of a precedent honest debt, which 
is agreed to be satisfied with the thing in demand when re- 
covered. 

Sect. 10. And it is further enacted by the statute of West- 
minster 2. c. 49. “ That the chancellor, treasurer, justices/hor 

any of the king’s counsel, no clerk of the chancery, nor of the 
exchequer, nor any justice or other officer, nor any of the king’s 
house, clerk nor lay, shall not receive any church, noradvow sou 
of a church, land, nor tenement in fee, by ^ift or by purchase, 
or to farm, nor by champerty, nor otherwise, so long as the 
thing is in plea before the king, or before any of his officers, 
nor shall take no reward thereof. And that he that doth con- 
trary to this act, either himself, or by another, (or make any 
bargain,) shall be punished at the king’s pleasure, as well he that 
“ purebaseth as he that doth sell,” 


111 
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In the construction of this statute the following opinions have 
been holden. ^ 

Sect. 11. First, That it extendeth only to the officers therein 2 Inst, 484, 
named, and not to any other persons. 

Sect. 12. Secondly, That it so strictly restrains all sUth («) 2 Inst. 485. 
officers from purchasing any land, hanging a plea, that they can- 
not be excused by a consideration of {a) kindred or affinity, and b. Champ. 8. 
that they are within the meaning of the statute, by barely making Champ. 6. 
such a purchase, whether (b) they maintain the party in his suit, 
or not ; (c) whereas such a purchase, for good consideration made ^ inst 484. 
by any other person, of any terre-tenant, is no offence, unless it N. B. 172. 
appear that he did it to maintain the party. 

Sect. 13. And it is further enacted by 28 Edw. 1. c. 11. in the See also 33 Ed. 
following words : Because the king hath heretofore ordained 2 ^ 

“ by statute, that none of his ministers shall take no plea for \ 359 ^®' 

maintenance, by which statute other officers w^ere not bounden 
before this time, the king wills that no officer, nor any other 
** (for to have part of the thing in plea), shall not take upon him 
the business that is in suit ; nor none upon any such covenant 
shall give up his right to another ; and if any do and be attainted 
thereof, the taker shall forfeit unto the king so much of his laud 
** and goods as doth amount to the value of the part that he hath 
“ purchased for such maintenance. And to obtain this, whoso- 
** ever will, shall be received to sue for the king before the jus- 
tices before whom the plea hangeth, and the judgment shall be 
“ given by them. But it may not be understood hereby, that any 
“ person shall be prohibited to have counsel of pleaders, or of 
** learned men in law', for his fee, or of his parents and next 
friends.” 


In the construction of this statute the following points have 
been holden. 


Sect. 14. First, That a (e/) conveyance executed, hanging a 
plea in pursuance of a bargain made before, is not within the 2 Inst. 563. 
meaning of it. 


Sect. 15. Secondly, That champerty in any action at (e) (c) 47 Ed. 39 . 
common law, whether it be real, personal, or mixt, is within this 
statute : also it seems the better opinion, that the purchase of (/) Moor, *655. 
land while a suit of (y’) equity concerning it is depending, is with- Con. 2R.Abr. 
in the purview of it. 


Sect. 16 . Thirdly, That a (g) lease for life, or years, or a (g) 8 E. 4. is. 
voluntary gift of land, hanging a plea, is as much within the 
statute as a purchase for money. 

Sect. 17* Fourthly, That a surrender made by a (A) lessee (h) F. N. B. 
to his lessor is not within the meaning of this statute ; for since 
the lessor may lawfully maintain his lessee without such a sur- ^ * 

render, as hath been more fully shewn in the precedent chapter, 
surely d fortiori he may do it after the surrender. 

Sect. 18. Fifthly, That no ( 1 ) conveyance, or promise 


VoL. 1 . 


H H 
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thereof, relating to lands in suit, made by a father to his son, or 
by any ancestor to his heir apparent, is within the statute, since 
it only gives them the greater encourageinejit to do what by nature 
they are boinid to do. 

(а) 13 IT. 7. 1?. If). I'hat the (a) giving of jrart of the land in suit, after 

U. Champ, 3. the end of it, to a counsellor for his wages, is not within the mean- 

ijig of it, if it evidently appears that liicro was no kind of precedent 

(б) 2 lust. 664. bargain relating to such gifts; but it seems (6) dangerous to 

meddle with any such gift, since it cannot but curry with it a 
strong presumption of champerty. 

+ Sect. CO. And it is enacted by 01 Eliz. c. O. '' That the 
olfeiice of champerty may be laid in any county, at tlui pleasure 
“ of the informer.'' 


(r) F. N, B. 
Co. Lil. 369, 
Mour, hl5. 

4 Cumin. 140. 

(d) 21 H. 6. 20. 
22 H. 6. 5. 

37 n. 6. 31. 

B. Dec. Tant. 
10, 11.13. 

Co. Lit. 369. 
Moor, 816. 

(e) 13 IT. 4. 16. 
Moor, 806. 

C. Eliz. 816. 
Co. Lil. I5y. 
369,’ 


(0:^9 Ass. 19. 
VL Dcc. TcUit, 
14. 


8. Of Emfjracm/. 

Foi? the better uiidcrstainling of the nature of lmuii Acr.nv, I 
shall consider, 

1. What kind of maintenance comes under the notion of em- 
bracery. 

12. What acts of this nature are altogether milawfiil. 

3. In what circumstances some kinds of them may be lawful. 

4. How far this offence is restrained by the common law. 

5. IIow far by statute. 

As to the Fnisr Point, viz. What kind of maintenance 
conies under the notion of embracery. 

SccL 1. It seems clear, that (c) any attempt whatsoever to 
corrupt or influence, or instruct a jury, or any way to incline 
them to ]<(• more favourable io the one side than to the oilier by 
monc}', promises, letters, thn ats, or persuasions, except only by 
the strength of the evidence and the arguments of the eounsid in 
open court, at the trial of the cause, is a propiT act of embracery, 
{(I) whether the jiirois on whom such attempt is made give any 
verdict or not, or whether the .erdict given be true or false. 

Sect, 2. (e) And the law so abhors all < omiption of this kind, 
diat it prohibits every thing whicii has the least tendency to it, 
what specious pretence soever it may be covered with, and there- 
fore it will not suffer a mere .stranger, .so inm li as to labour a 
juror to appear and act according to his conscience. 

Seel. -O. Also it is said, that generally the giving of moni y to a 
juror (y ) after the verdict, without any precedent contract in re- 
lation to it, is an offence savouring of the nature of embracery ; 
because, if such practices were allowable, it would be easy to 
evade tin; law, by giving jurors secret intimations of such an in- 
tended reward for their service, w'hich might be of as bad conse- 
(pienc:e as the giving of money beforc-hand. Ibit it seems clear, 
diat the giving of jurors such a reasonable recompense as is 
usually allowed them for their expcirse-s in travelling, &c. ajul 

whicli 
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which may fairly be expected by them from either side that shall 
prevail, is no way criminal, because if no suclf allowance were to 
be expected, it would be often difliciilt to prevail with persons to 
serve on a jury at their own charge; and therefoiti by expcirieuce 
it hath been found necessary to permit the j)arties to give jurors 
some amends for their charges. • 

SecL 4. ll hath been adjudged, that the bare (fif) giving of 
money to another to be distributed among jurors, is an offence of n.' o! 8 9. 
the nature of cmbraceiy, whether any of it be afterwanis actually ij. J\Iain. 6.14. 
so distributed or not; also it is (6) deal, that it is as criminal in (/d 17 s. 
a juror as in any other person to endeavour to prevail with his p%xViiu 32. 
companions to give a verdict for one side by any practices what- J 9 . 
soever, except only by arguments from tlie evidence wliich was 
produced, and (Exhortations from the general obligations of con- 
science to give a true verdict. And there can be no doubt but 
that all fraudulent contrivances whatsoever to secure a verdict are 
liigh oifeiices of this nature; as where persons by (c) indin'Ct ^ 
moans procure tlu insclves or others to be sworn on a tales in 
order to sci vce one side. 


y\s to the Si'CONj) Point, viz. What acts of tliis kind are 
altogiEtlu'r unlawful. 

Seri. Ij. It seems clear, that neither the party himself, nor his (d) i:Ul.4. io, 
counsel, nor attorney, nor any person whatsoever, can justify any 
indirect practices of influencing a jury, either by giving (d) or pro- o u. Xbr. ii6. 
mising them money, or (e) menacing them, or (/') instructing them 6.:>. 
ill the cause beforehand, ficc. " 

l.> 11. 4. 17. 

(/) 2 Bulit. Noy, 102. Co. Lit 362. Moor, 815. 


As to tile Tiiiiu) Point, viz. In what circumstances some 
acts of this nature may be lawful. 

Serf. (). ll seiuiieth clear, that any person who may justify any 
otlu r act of inaiiiteuaiice, may safely labour a juror to (g) appear Co. Lit. 157 . 
and give a verdict according to his conscience, but that no other 
person can justify intermeddling so far, and that no one wdiat- jsj^oy,* 102.* 
soever can justify the labouring a juror (A) not to appear. (/#) Hub. 294. 

As to the Fourth Point, How far offences of this kind 
are restrained by the common law. 


SecL 7. Tlicre can be no doubt but that they subject tlie offen- 
der either to an indictment or action, in the same inaniicr as in 
all other kinds of unlawful niaintciiaiice do by the connnoii law. 
Also it seeinoth, that if an ai^t of embracery were not known be- 
fore the trial of a cause, so that the party to whose prejudice it 
was intended, had no ojiportunity to prevent the ill effects of it, 
by challenging the juror who w^as practised upon, it will be a giood 
ground to move the court to set aside the verdict. 

As to the Fittii Point, viz. How^ far offences of this kind 
are restrained by statute. 

Sect. 8 . It is enacted by 5 Edw. 3. c. 10. “ That if any juror 
ill assizes, juries, or inquests, take of the one party of of the 

n a ^2 other 
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** other, and be thereof duly attainted, that hereafter he shall not 
“ be put in any assizes, juries, or inquests, and nevertheless, he 
shall be commanded to prison, and further ransomed at the 
** king’s will. And the justices, before whom such assizes, juries, 
“ and inquests shall pass, shall have power to inquire and deter- 
“ rliinc according to this statute.*' 



Sect. 9. And it is further enacted by 34 Edw. S. c. 8. That 
** in every plea whereof the inquest or assize doth pass, if any of 
the parties will sue against any of the jurors, that they have 
* taken of his adversary or of him for to give their verdict, he shall 
be heard, and shall have his plaint by bill presently before the 
“justices before whom they did swear, and that the juror be 
“ put to answer without any delay ; and, if they plead to the 
“ country, the inquest shall be taken maintenant. And if any 
“ man other than the party will sue for the king against the juror, 
“ it shall be heard and determined as afore is said. And if the 
“juror be attainted at the suit of other than the party, and make 
“ a fine, the party that sueth shall have half the fine ; and that 
“ the parties to the plea shall recover their damages by the assess- 
“ mentof the inquest. And that the juror so attainted have the 
“ prison of one year, which imprisonment the king granteth, that 
“ it shall not be pardoned for any fine ; and if the party will sue 
“ by writ, before other justices, he shall have the suit in the form 
“ aforesaid." 

Sect. 10. And it is further enacted by .38 Edw. 3. c. 12. “ That 
“ if any jurors in assizes sworn, and other inquests to be taken 
“ between the king and party, or party and party, do any thing 
“ take by them, or other, of the party, plaintiff, or defendant, to 
“ give their verdict, and thereof be attainted, by process contained 
“ in the said statute of 34 Edw. 3. be it at the suit of the party 
“ that will .sue for himself, or for the king, or any other person, 
** every of the said jurors shall pay ten times as much as he hath 
“ taken. And that he that will sue shall have the one half, and 
“ the king the other half. And that all the embraceors that bring 
“ or procure such inquest in the country to take gain or profit, 
“ shall be punished in the same manner and form as the jurors. 
“ And if the juror or embraceor so attainted have not whereof to 
“ make gree in the manner aforesaid, he shall have the imprison- 
“ nient of one year: and the intent of the kin^, of great men, and 
“ the commons is, that no justice nor other minister shall inquire 
“ of office, upon any of the points of this article, but only at the 
“ suit of the party, or of other, as afore is said." See also the 
32 Hen. 8. c. 9. 3. 6. 


In the construction of these statutes the following points have 
beqp holden. 

(a) s Ed. 4. 3. Sect. 1 1 . FiRST, That all actions of decies tantum, being founded 

B. Dec. Tai»t. offence supposed to have been committed in some former 

(ft) 37 H. 6 . 31. ^‘Ction appearing upon record, it will be a good plea in bar, either 
B. Dec. Tanx, that there is no (a) such record at all, or that there is not any such 
(c )9 H 6 1 record by which it may appear that the juror was sworn ; and 
B. Dec. Taut.!. IS ® (c) exception in abatement of the writ, that there 

is 
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is a variance in the first record from that in the declaration in the 
present action ; yet is said, that it is not necessary to (a) shew (a) 34 H, 6. 4* 
the whole record in certain, but only so much of it as conveys the 
plaintiff to his action. 

Sect. 12. Sf.condly, That it is not (i) sufficient to shew that (h)S7H.6.su 
the defendants took money in order to embrace a jury, without B. i7i. 
shewing also that they actually disposed of it accordingly. 

Sect. 13. Thirdly,* That the (c) plaintiff must shew in cer- (<?)PJ,Coni.85. 
tain how much was received, or otherwise the court will not know 
for what sum to give judgment. 

Sect. 14. Fourthly, That the giving of money to a juror {d) (d) 39 Am. i9. 
after the verdict is not within the statute, unless there were some 
precedent contract relating to it. 


Sect. 13. Fifthly, That it is not (e) material whether the (e)2i II. 6.3i. 
jurors gave any verdict or not, or if they did give one, whether it 


W'cre true or false. 


13 F. N. B. in. Co. Lit. 369. 


10 . 

Dyer, 95. 


Sect. l6. Sixthly, That all the jurors and embraceors may 4 ()Ed. 3. 3 . 
be Joined in one action, notwithstanding they severally received S6 11. 6. 28 ! 
diftereiit sums, because all was received in order to give the same 
verdict, wliich could not but lie the entire act of all the jurors, f. N. B.in. 
But it seems, that each defendant ought to plead severally that Finch, 2 .^ 5 . 
he did not take money in the manner as the plaintiff hath de- 6. 20 . 
dared. 


Sect. 17 . Skventhly, That the (/) defendants ought not to (/) B. Dec. 
plead generally not guilty, but that they ought specially to deny V. 
the taking of the money, &c. * 

Sect. 18. Eighthly. That the plaintiff (g) shall be paid the 0r)4iE. s. 15 . 
moiety of the money due to him on a judgment in decies tantiim Tant 

before the king, because the king’s moiety is not due as a debt, 5 .V, 
but as a fine; and wherever the king is entitled to a fine from the 
suit of a subject, the plaintiff shall first be satisfied. 

Sect. 19- Ninthly, That the husband (A) alone may bring (A)7IL4.2,3. 
a decks tanium^ for an embracery in a fonner action brought by ^ec Tant 
him and his wdfe, because by a decks tantum money only is to be 9 .' 19 . * 
recovered wherein the wife can claim no share. 


Sect. 20. Tenthly, That he who buys land to maintain a suit m4iEd.3. 9. 
at a lower price than it Is known to be worth, is as much within "• Taut, 
the statute, for so much as the (i) laud is worth more than he gave, 57 ^^ 

as if he had received it in money. 


• f 5 E 4 2 

Sect. 21. Eleventhly, That this being a popular action inay s.h.9.e. ie.’ 
be barred by the (k) king’s release, being made before any action 64. 
brought, but that it cannot be barred by the release of the party B^l>ec.Tant. 
grieved ; and from*|jbe same ground also it follows, that the party 138. 
grieved needs not in such action declare of any damages done to 583. 

him Co. 65. 

3 lust. 194. 
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(a) 44 E. .3. 36. him by the embracery; but if he do, it is said that he (//) ought 
■J3. Doc. Taut 7. to igy them severally against each defendant, or else that his writ 
shall abate, unless ho will release them : but perhaps there may 
be good reason to question this oi)inion ; for why may not the 
damages be as well recovered, as the action jointly laid against all 
the defendants f 


(/)) 44 l\. .3. 12. 
47 E. 4. 

B. Dec. 6. 8. 


(f) i7 E, 3, 4. 


Vide () E. 4. 
11. a. 

2 H. Al)i. 277. 


Sect, 2CJ. I'wKLi'TiiTA, That no (/») process of outlawry lies in 
this action, but only a capias or distress intiiiite, upon a nihil re- 
turned, and that such distress ought to be of the lands whicli the 
defendants had at the lime of the writ of (levies Lanlnni purchasi'd, 
and not of those which they had at tlie time of tlic impiest ; and that 
no capias (c) into a foreign county lies against the Jurors, because 
it sliall be presumed that they are in the county wherein they were 
r(;lurned on the jury ; but clearly this reason can no way be t'x- 
tended to tli^j einbraceors; and perhaps it may lx; ov('r-favourable 
to carry it so far in relation to the jurors, especially since the dis- 
tress infinite can only afifcct the lands which tliey had at the time 
of the (keies lantum, before which tliey may possibly have; sold 
those which they had at the return of the venire; and why should 
not the sheriff’s present return, that the dcft ndanls have nothing 
in the county, overbalance the presuinjition chiefly grounded on 
the former return, with which the present is not inconsistent, 
being made at a subsequent time ? 


f). Of the Offence (f Ihit/ing or Helling a Pretended Title. 

Foil the better understanding the ofl’ence of buying or selling 
a pretended title, I shall consider : 

1. Ilov; it is restrained by common law\ 

2, How by statute. 

As to the Fikst Point, mz. How it is restrained by com- 
mon law. 

Sect. I. It seemetli to be a high offence at common laws to 
liuw'dei/tio doubllul title to lands known to be disputed, to 

88. the intent that the buyei may carry on the suit, which the selh r 

dotli not think it worth his while to do, and on that consideration 
S( lls his pretensions at an under-rate. Anti it secinelh not to be 
uiateiial w hether the title so sold be a good or bad one, or whether 
the seller were in possession or not, unless his possession wen; 
law ful and uncontested. For all practices of this kind are by all 
means to be discountenanced, as manifestly tending to oppression, 
by giving opportunities to gn;at men to purchase the disputed 
titles of others, to the great grievance of the adverse parties, who 
may often be unabled or discouragtal to defemi their titl<;s against 
such powerful persons, which perhap.s they may safely enough 
maintain against their proper adversary. 

As to the SiicoNi) Point, viz, IIow far ©ft’ences of this kind 
are restrained by statute. 

Sect. 
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Sect. 2. It is recited by 1 Rich. 2. c. 9. “ That many persons 
having true title to lands, and also in personal actions were wrong- 
fully delayed of their rights and actions, by means that the de- 
fendants did connnonly make gifts and feoflinents of their lands 
in debate, and of thcii gooils, to lords and other great men, 
against whom the said purs n ants, for menace that was macif; to 
them, neither could nor durst make their pursuits ; and also that 
many persons oftentimes used to disseise others, and anon after 
such disseisin to ijiake divers feoffments, sometimes to lords and 
other great men to ha^■c maintenance, and sometimes to persons 
unknown, to tlie intent to delay the said disseisees, &c.” and it is 
thereupon enacted, “ That from thenceforth no gift, or feoffment 
of lands, tenements, or goods, be made by such fraud or main- 
U nance : and that if any be in such wise made, they shall be 
holden for none and of no value ; and that the said disseisees 
shall from thenceforth have their recovery against the first dis- 
seisor, as well of the lands and tenements as of their double 
damages, without having regarrl to such alienations, so that the 
‘‘ disseisees commence their suits within the year next after the 
“ disseisin done/' 

Sect. 1). In the construction of the statute it hath been holden, 
that feoffments of this kind are only void in respect of the dis- terns t. w. 
seisees, but that they are effectual between the feoffor and Co. Lit, J(;9. 
feoffee, &c. 

t And it is enacted by stat. 13 Ed. 1. c. 49. That no per- 
son of the king's house shall buy any title whilst the thing is in 
“ dispute, on pain of both the buyer and seller being punished at 
the king’s pleasure." 

Sect. 4 . And it is further enacted by 32 Hen. 8. c. 9- That Ld. Ua;y..537. 
no person or persons whatsoever shall bargain, buy, or sell, or 
by any ways or means obtain, get, or have any pretended rights 
or titles, or take, promise, grant, or covenant to have any right 
“ or title, of any person or persons, in, or to any manors, lands, 
tenements, or liereditaments, but if such person or persons 
which shall so bargain, sell, give, grant, covenant, or promise 
the same, their ancestors, or they by whom he or they claim 
the same, have been in possession of the same, or of the rever- 
‘‘ sion or remainder thereof, or taking the rents or profits thereof, 
by the space of one wdiole year next before the said bargain, 
covenant, grant, or promise made; upon pain that he that shall 
make any such bargain, sale, promise, covenant, or grant, to for- 
feit the wdiolc value of the lands, tenements, or hereditaments 
so bargained, sold, promised, covenanted, or granted, contrary 
to the form of this act. And the buyer or taker thereof, knowing 
“ the same, to forfeit also the value of the said lands, tenements, 

“ or hereditaments, so by him bought or taken, as is above said. 

The one half of the said forfeitures to be to the king, and the 
otlnu* half to the party that will sue for the same in any of the 
“ king’s courts of record, by action of debt, bill, plaint, or iii- 
formation, in which action, bill, plaint, or information, no 
“ essoin, protection, wager of law, nor injunction shall be al- 
low'ed," 
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Plowd. 83. 


Lit. Rep. S69. 

B. 2. G. 25. s. 
101 . 

Plowd. 84. 

C. Car. 233. 
Dyer, 74. 

Con. 1 And 
76. 


i Leon. 167. 
1 Burr. 300. 


Lit. Rep. 369. 
Dyer, 74. • 
Plowd. 80. 88. 
C. Car. 233. 


Sect 5. But it is provided by the said statute^ That it shall 
** be lawful to any person, being in lawful possession, by taking 
of the yearly farm, rents or profits, of, or for any manors, 
** lands, tenements, or hereditaments, to buy, obtain, get, or 
** have by any reasonable way or means, the pretended right 
or title of any other person or persons, hereafter to be made 
to, of, or in such manors, lands, tenements, or hereditaments, 
whereof he or they shall so be in lawful possession, any thing 
in the said act contained to the contrary notwithstanding.” 

Sect. 6. And it is further provided, Hiat the said statute 
‘‘ shall not extend to charge any person with any of the above- 
mentioned penalties, except such person be sued for the 
“ offence within one year.” 

In the construction of this statute the following opinions 
have been liolden. 

Sect. 7. I. That it is not material wdicther any suit be pen- 
ding concerning the lands contracted for, or not, whereas the 
statutes set forth in the precedent chapters extended only to 
contracts concerning lands which were actually in suit. 

Sect. 8 . II. That, in an action on this statute, the plaintiff 
needs not recite it, because the Judges are bound ex ojficio to 
take notice of it, being of a public nature ; but that if he do 
recite it, he must, at his peril, take care to recite it certainly, 
because it is the ground of his action ; and the Court will not 
aid him by intending that there is another statute to main- 
tain his action, different from that whereon he himself hath 
founded it. 

Sect. 9« III. That, in such an action against the buyer of a 
pretended title, it ought expressly to appear, that the defendant 
did not know that the seller had not been in possession the 
year before: and vice versa, that in such an action by the 
buyer the contrary ought to appear, for otherwise it may be 
intended, that he was particeps criniinis^ and therefore ought 
not to have any share of the penalty. 

Sect. 10. IV. That it is not sufficient to shew, that the seller 
had not been in possession, &c. a year before, without expressly 
averring that he had a pretended right or title, because that is 
in the point of the action. 


(a) C. Car. 233. Sect. 11. V. That it is not (a) sufficient to set forth the 
value of the land at the time of the conveyance executed, with- 
out shewing the value at the time of the bargain, because the 
forfeiture is governed by the latter. 

f6)4Co.26. Sect. 12. VI. That a contract for (6) customary right to 
a copyhold estate, or for a lease for (c) years, is as much within 
Pl^”.'80. M. statute as a contract for the fee simple ; for the words of the 
Dy. 74. 374. statute are, ** any right or title and such contracts are as much 
S69. within the miseniet intended to be redressed by the statute as 
Dyer, 37*4. ’ Others can be : but it is {d) said, that a lease for years, 
(<2)Co.Lit.369. made with an intent to try the title in ejectment, is not within 

the 
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the meaning of the statutCi because it is in a kind of course of 
Iaw> unless it be made to a powerful man to swky the cause. 

Sect. 13. VII. That, in an action for the making such a lease for Piowd. 8i. 85. 
years, it is not necessary precisely to set forth the commence- 
ment and end of it, because tlie plaintiff is supposed to be* a 
stranger to it. 

Sect. 14. VIIT. That a lease for years by one out of posses- t Leon. 166. 
sion, being made off the land, is as much within the statute as ^ 
if it had been made upon the land, though it be wholly void in 
law ; for it is a lease in reputation, and taken for such among 
the vulgar, and tends as much to disquiet the possession as if it 
had been effectual in law. 

Sect. 15. IX. That no conveyance made by one who hath B. Main. S8. 
the uncontested possession, and undisputed absolute pro- 
perty of the lands, is any way within the meaning of the statute, 
because it no way savours of maintenance, and can be prejudi- 
cial to no one ; from whence it follows, that a disseisor obtaining 
the release of the disseisee, or a mortgagor redeeming his land, 
are in no danger of the statute in respect of any contract 
by them made concerning such land, after such a release or 
redemption. 

Sect. 16. X. That one who gains the possession of lands Piowd. 88. 89. 
by virtue of a judgment of law in ailirmance of an ancient title, JVloor,655. 
cannot come within the meaning of this statute in respect of 
any lease made of such lands ; for it can never be imagined 
that it was the intent of the statute to oblige all persons who 
should recover their lands to occupy them themselves, which 
would be generally inconvenient, and often wholly impracticable ; 
and therefore it must be admitted from the necessity of the 
case, that such persons may lawfully lease their lands and 
houses to proper tenants, to be manured and occupied for the 
usual rents : but if it shall appear that the title to such lands is 
still contested notwithstanding such recovery, and that such 
lease was in truth designed Tor the maintenance of the title, 1 
can see no reason why it should not be as much within the sta- 
tute as any case whatsoever. 

However there seems to be no doubt, but that if a disseisee i Leon. 166 . 
enter upon a disseisor, being in possession of the land under 
a pretended title, and immediately sell it to a stranger, he is as contrary, 
much within the statute as if he had been out of possession at 
the time of such sale ; for notwithstanding his entry was law- 
ful, and he had both the absolute property and possession of 
the land, yet inasmuch as the disseisor claims a title to it which 
is yet in dispute, such a sale by the disseisee seems within the 
intent of the statute, which meant absolutely to restrain all per- 
sons from transferring their disputed titles to any stranger 
whatsoever. 

But it is said, that such a sale by a father to his son and heir Savil, 
apparent is excepted out of the general purview of the statute 
by common reason, which, by the ties of nature as well as of 
interest, obliges such a son to maintain his father ; yet it hath 

been 
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1)0(311 holdeiL lliat such a sale to a brother of the half blood is 
\vithiii the statute. 

Sect. 17 • Xr. ft is said, that by the abovemcntioiicd proviso, 
that one ivlio is in lawful possession by taking the yearly 
^^/ciits or profits of lands, &c. may lawfully buy the pretended 
** riglit of any other person by reasonable ineans,'^ is no more 
than the law would have implied, if it had not been expressed ; 
for such a contract cannot possibly be to the wrong of any one, 
and tends rather to quiet suits than to promote them. 

And from the like reason also it is said, that a disseisor may 
lawfully get the release of the disseisee, though his possession 
was unlawful ; and it seems clear, that such a release cannot 
come within the meaning of the statute, if the disseisee had the 
true right, and no other had any pretence of title to the land ; 
for in such case it is clear, that the end of the release is not for 
maintenance, but for the settlement of all disputes : but if such 
a disseisee had had but a contested title, and sucIj a release 
wen* intended only to enable the disseisor to defend liiniself 
with the dubious title of his disseisee, surely it cannot but be as 
much within tin* moaning of the statute, as any convc^yauce to 
one w holly out of possession. 

. However it seems clear, that those instances in the said pro- 
viso, by w’hich it is shewn how it shall appear that the persons 
who are permitted to contract for pretended titles arc in pos- 
session, as by the receiving of rent, &c. are only put for exam- 
ples, and that those who are any way whatsoever lawfully 
seised in possession, reversion, or remainder, arc wdthin the 
benefit of the proviso ; but it seems clear, that they can only 
justify the taking such a conveyance as will strengthen tin; 
estate whereof they arc seised, and that they tvaimot take a 
covenant from a stranger to convey the land to them, wlien In; 
shall have recovered it on ,a pretended right, because siicli a 
covenant seems clearly to savour as much of maintenance, as if 
they liad been strangers to the land. 

Sect. 18. And it is enacted b}' the ‘>l J^li/. c. o. s. 4. That 
tlie otfeiice of buying titles may be laid in any county, at the 
pleasure of the informer.” 

Of Barraln/, 

In treating of Barratry, I shall considci, 

1. Who shall be said to be a barrator. 

2. In what manner such an offender is to be proceeded 
against. 

'j. To what punisliinent he is liable. 

As to the Fiust Point, viz. Who shall be ^aid to bo a 
barrator. 

Sect. 1. It seems, that a barrator is a commoni mover, ex- 
citer, or maintuiiier of suits or quarrels, either in courts, or in 
the country. 


Sect. 
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Sect, 2. And it is said not to be material, whether the courts Co. Lit. .%8. 
wherein such suits arc coinmenc.cd be of recofd or not, or whc- 8 Coke, 3(i. 
ther such quarrels in the country relate to a disputed title of 
possessions or not ; but that all kinds of disturbances of the 
peace, and the spreading of false rumours and calumnies, 
whereby discord and disquie t may grow among neighbours, ^re 
as proper instances of barratry, as the taking or keeping the pos- 
session of lands in controversy. 

But it hath •been holden, that a man shall not be l R. Abi*. 
adjudged a barrator in respect of any number of false actions Modem, 9B. 
brought by him iu his own right. However, if such actions be ^ 
merely grouiulless and vexatious, without any manner of colour, 
and brought only w'ilh a design to oppress the defendants, 1 
do not see why a man may not as properly be called a barrator 
for bringing such actions himself, as for stirring up others to 
bring them. 

Sect. But it seems, that an attorney is in no danger of 3Mod. 97. oa. 
being judged guilty of barratry, in respect of bis inainlainiiig 
another in a grtmndless action, to the commeneing whereof he 
was no way privy. 

Sect. Also it seems clear, that no one can be a barrator in atVkc, 3d, 
r(‘spect of one act only ; for every indictment for such a crime 
must charge the defendant with being communis barracUUor. 

Sect. i). It seems to have been holden, that a feme covert ouon, -,9, 
cannot be indicted as a common barrator ; but this opinion See cliai>, 1, 
seems justly questionable; for since a feme covert is as capable 
of exciting quarrels, iu the frequent repetition whereof the notion 
of barratry seems to consist, as if she were sole, why should she 
not as pro[)erly be indictible for it. 

As to the Second Point, viz. In what iiianncr ofFciiders of 
this kind arc to be proceeded against. 

Sect. 7 . It is enacted by ^l^Edw. 3. c. 1. “That in every 
“ county shall be assigned for the keeping of the peace one 
“ lord, and with him three or four of the most worthy of the 
“ county, &c. and that they shall have power to restrain otl’end- 
“ ers, rioters, and other barrators, and pursue, aircst, take, ami 
“ chastise them, according to their trespass or utlence ; and so 
“ cause them to be imprisoned and duly punished according to 
“ the law and customs of the realm, and accoriling to that 
“ which to them shall seem best to do by their discretions and 
“ good advisement, &c.” 

Sect. 8. It seoinetb from these words, that justices of peace, Con. 13. 2 . c. s. 
as such, have cogui/ance of barratry without any other coiniiiis- s. 
sion; sed q lucre, k v the contrary opinion seems to have been i 
holden in koll’s Reports. -IWI.i.i. 

Sect. 9 . However, it seems clear, that 110 general indictment 1 MoiUm, 288. 
of this kind, charging the defendant with being a common oppres- 
soi\ and disturber of the peace, and stirrer-up of strife among 
neighbours, is good, without adding the words communis bar- 

raclaior 
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ractator, which is a term of art appropriated by the law to this 
purpose. 

(a)2R.Ab.79. Sect. 10. (fl) Also it scemeth to be certain^ that an iiidict- 
C* Jac 527 of barratiy concluding contra forman siatuti is good, though 

c!cm. 34 o! no statute be made directly against it, but only for the punish- 
8 Keb. 409, ment of it, supposing it an offence at common law. 

CEliz. 148 . t 11* (fi) Also it hath been holden, that an indictment 
d) 2 Keb. 410. of this kind may be good, without alleging the offence at any 
Con**Lat 194 certain place, because from the nature of the thing, consisting 
2 Hale, 180. *** the repetition of several acts, it must be intended to have 
palmer, 450. happened in several places ; for which cause it is said, that a 

1 R«lle,295. ought to be by a jury from the body of the county. 

(e) C. Jac. 527. Sect. (c) But it hath been resolved, that such an indict- 

ment is not good without concluding contra pacem, ^c. ; for this 
is an essential part of it. 

(a) 5 Mod. 18. Sect. 13. (d) Also it seemeth to be a settled practice not to 
suffer the prosecutor to go on in the trial of an indictment of 

2 Atk°34o.'^ kind, without giving the defendant a note of the particular 

matters which he intends to prove against him ; for otherwise 
it will be impossible to prepare a defence against so general 
and uncertain a charge, which may be proved by such a multi- 
plicity of different instances. 

As to the Third Point, viz. In what manner offenders of 
this kind are to be punished. 

Hutton, 104. Sect. 14. It is said, that if they be common persons, they are 
Ab*^lil^il3 fined and imprisoned, and bound to tlunr gooil behaviour; 

and if they be of any profession relating to the law, that they 
ought also to be further punished by being disabled to practise 
for the future. 

10. Compounding a Penal Action by Common Informer. 

To prevent the abuse of justice by common informers, and to 
hinder them from converting popular actions into instruments of 
oppression, the statute of 18 Kliz c. 5. s. 1. directs that every 
informer on any penal statute shall exhibit his suit in person, 
and that the information shall be marked with the day, month, 
and year when it was exhibiied; and then, by s. .3., enacts. 
That no such informer shall compound tor such offence, but 
“ after answer to the information; nor after answer but by con- 
sent of the court in w-hich the suit shall be depending; and if 
** any such informer shall willingly delay suit, oi shall discontinue 
" or be nonsuit, or have the matter pass against him by verdict 
or judgment, the informer shall pay costs.” 

And by s. 4. If any person (except the clerks of the court 
“ only, for making out of process otherwise than is abovc-ap- 
“ pointed) shall offend insuingout of process, making of compo- 
“ sition, or other misdemeanour, contraiy to the statute, or shall 
** by colour of process, or without, upon pretence of any penal 
law, make any composition, or take any money, or promise, 

** without consent of some of the courts at Westminster; he shall 
stand in the pillory two hours (now abolished), and shall for 
ever be disabled to pursue upon any statute, popular or penal, 

“ and 
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and shall also forfeit ten pounds, one half to the queen, and 
** the other half to the party grieved.” ♦ 

It has been held, upon a conference among the judges, Aat 
this statute applies to the case of a person compounding^ with- («) Chetwynd's 
out leave of the court, even when no process is depending in p 
court, (a) But it does not apply to informations sued before R. v. Crisp, 
magistrates, (b) i B. & A. 28*^. 

There is a saving by sect. 5. that it shall be lawful for any per- 
son grieved by maintenance, champerty, buying of titles, or em- 
bracery, to pursue upon any of the statutes against maintenance, 

&c. 

11. Breach of Prison, Rescue, Escapes, 

!Qreach of prison, rescue, escapes, and the hinderance of bring- 
ing offenders to justice, which are all offences against the public 
justice of the kingdom, are considered of hereafter in the Second 
Book, c. 17, 18, 19,^20, 31. 

Taking a reward to restore stolen goods, and advertising for 
restoration of stolen goods, have been before noticed iu the 
chapter of Larceny (^vide ante, p. 347. 349.) 


CHAP. XXVIII. 

OFFENCES AGAINST THE PUBLIC PEACE. 

1. Surety of the peace, and surety for good behaviour. 

3. Affrays. 

3. Forcible entries and detainers. 

4. Riots, routs, and unlawful assemblies : and herein. 

Of riots generally — Of felonious riots, by remaining to- 
gether to the number of twelve, after proclamation to 
disperse — Of seditious assemblies — Of moss-trooping 
— Unlawful hunting and poaching — Of riotously pre- 
venting ships being loaded — and. Riotously destroying 
manufactories. 

5. Threatening letters. 

6. Libels. 

1. Surety of the Peace, and Surety for Good Behaviour. 

Inferior offences either amount to an actual disturbance of the 
peace, or do not. 

I shall here shew what security may be had against the breach 
of the peace. 

FiRsf, By surety for keeping the peace. 

SEC 0 Ni>LY,,^By surety for the good behaviour* 

Aa to Surety far keepif^ the Peace, I shall consider tho fol- 
lowing pprticulars:-— 

1. In what cases it ought to be taken ex officio* 

3. At whoi^ request it ought to be granted, 

• • 3. Against 
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Dali. c. 67. 158. 
larab. 77,78. 

9 £d. 4. 3. 

B. Peace, 7, 8. 
Cronip. 135. 
142. 

21 E. 4. 40. 
Fosler, 135. 


3. Against whom it ought to be granted. 

4. For what cause it is grantable. 

5. In what manner it is grantable by the courts of Chancery 
and King's Bench. 

. (>. In what manner it is grantable by a justice of peace. 

7. In what manner the process for it ought to be executed. 

8. How such process may be superseded. 

9. What ought to be the form of a recpgni:£ancc for this purpose. 

10. How such a recognizance may be discharged. 

11. How such a recognizance ought to be certified and pro- 
ceeded upon. 

12. How it may be forfeited. 

As to the First Point, viz. In what cases surety of the 
peace ought to be taken ex officio. 

Sect. 1. It seems, that any justice of peace may, according to 
his discretion, bind all those to the peace who in his presence 
shall make any affray, or shall threaten to kill or beat any person, 
or shall contend together with hot words, or shall go about with 
unusual w^eapons or attendants, to the terror of the people. 

And also all such persons as shall be known by him to be 
common barrators: 

And also all those who shall be brought before him by a con- 
stable for a breach of the peace in the presence of such con- 
stable : 

And all such persons who, having been before bound to keep 
the peace, shall be convicted of having forfeited their recogni- 
zance. (1) 

As to the Second Point, viz. At whose request the surety of 
the peace ought to be granted. 

Sect. 2. It seems agreed at this day, that all persons whatso- 
ever, under the king's protection, being of sane memory, whether 
Crom. 133, 134. natural and good subjects, or aliens, or attainted of trea- 

son, &c. have a right to demand surety of the peace. 

Sect. 3. But it has been questioned whether Jews or Pagans, 
or persons attainted of prtxu.unire, have a right to it or not. 

Sect. 4. However it is certain, that a wife may demand it 
against her husband threatening to beat her outrageously, and 
that a husband also may have it against his wife. (2) 

Ball. c. 68. Lamb. 78. Crom. 133. 3 Lev. 128. h\ N. B. 80. Rex v. A. R. 

Bowes, 1 Term Rep. 696. Rex v. Earl Ferrers, 1 Burr. 635. 

A.S to the Third Point, vizr Against whom the surety of the 
peace ought to be granted. 

Sect. 


Ddit. c. 68. 
Lamb. 78. 79. 


Dalt. c. 68. 
Lamb. 80. 

4 Coroni. 250. 

Register, 89. 
3Keb. 8. 433. 
Ld. Hard; 
Cases, 74. 
Strange, 1207, 


(t) Con«ervators of the peace also may grant 
surety according to their discretion. 4 Burr. 230. 
Aod tliia seems to have been the principal duty of 
« eonservator. 11 St. Tr. 316. A secretary of 
state, therefore, or a privy councillor, never bind 
to the peace or the good behaviour ; for they are 
not, as such, conservators of the peace. Lord 
Holt indeed, in the case of Kendal, Roe, and 
others, so considered tliem; but Lord Camdbn 
affirms, that iic treatise, case, record, or statute has 


ever called them conservators of the peace from 
the begiiuiing of time down to that decision. 11 St. 
Tr. 317. 

(2) But If the marriage be then a subject oi 
judicial litigation in the ecclesiastic^ court, the 
court before which the recognizance is taken wilt 
order it to be specially worded, so as not to carry 
an admission or the face of it of the fact of Urn 
marriage. Str. 1231. 
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(^li, 28 . Of Surety of the Peace. 

Sect. 5 . There seems to be no doubt but that it ought, upon J)alt. c. 68. 
a just cause of complaint, to be granted by anyjustice of peace 82 . 

against any person whatsoever, under the degree of nobility, be- 3 KT'43^* 
ing of sane memory, whether he be a magistrate or private per- 2Lcv. i«8* 
son, and whether he be of full age, or under age, &c. But in- Suc ihc boob 
fants and femes covert ought to find security by their friends, and »bo\e dad, 
not to be bound themselves; and the safest way of proceeding 
against a peer, is by complaint to the court of Chancery or 
King’s Bench. ( 3 ) 

As to the PouuTii Point, viz. For what cause the surety of 
llie peace is grantablc. 

Sect. (). It seems clear, that wherever a person has just cause Dalt. c.67. 
to fear that anollier will buhi his house, or do him a corporal 82 . 
hurt, as by killing, or beating him, or that he will procure others J lor. 
to do him such mischief, he may demand the surety of the peace 2 Uv, 228. 
against such person; and that every justice of peace is bound to f.N.Ji. 801. 
grant it, upon the j)arty’s giving him satisfaction upon oath that jvioor^^4, 
lie is actiinllv under such fear; ami that he has just cause to be Godb. 215. 
so, by reason of the other’s having threatened to beat him, or iKeb. 290 . 
lain in wait for that purpose ; and that he does not require it out 
of malice, or for vexation. 

Seel. 7. It seems also the better opinion, that he wdio is Dalt. c.67. 
threatened to be imprisoned by another has a right to demand 82 i 
the surety of the peace; for every unlawful impiisoimient is au 4^ pi 4 
assault and wrong to the jicrson of a man : and the objection, K IVace, 22. 
tlial one wrongfully imjnisoiied may recover damages in au Crom. lat. 
action, &c., and therefore need.s not the surety of the peace, is as 
strong ill the case of battery as imprisonment; and yet there is 
no doubt, but that one llireatenod to be beaten may demand the 
surety of the peace. ( 4 ) 

As to the FiiTii Point, m. In what manner such surety is 
graiitable by the courts of Chancery and King’s llcnch. 

Sect. 8 . ll is enacted by *21 Jac. 1 . c. 8 . ‘^That all process StriLcv. 5 :;. 
for the peace or good behaviour to be granted or awarded out 
“ of the same courts, or either of them, agaii’st any person or MuHmeux's 
** j)ersons wlialsoever, at the suit of, or by tlic prosecution of any case. Comb, 
person or persons whatsoever, shall be void and of none eft’ecl, 
unless such process shall be so granted or aw'ardod, upon mo- 
“ lion first made before the judge or judges of the same courts 
“ respectively (sitting in open court, and upon declaration in 
“ v^ riling upon their corporal oaths, to be then exhibited unto 
“ them, by the parties which shall desire such process), of the 
causes for which such process shall be granted or awarded 
by or out of the said courts respectively, and unless that such 
motion and deciaiation be mentioned to be made upon the 
“ back of a writ ; the said writings there to be entered and re- 

** main 

(3) It^ i^ said, that the fear of one cannot be the Kin" v. Nettle, &c. MSS. See also 4 Cora. Dig. 
im of iittwier, and llierefoie everj rctO"nizaiice “ Justices of Peact,” (B. 5.) 
must be .separate. Pult. 18. But in Mich. 23 Geo. (4) And although the fact from which the fear 
2. B, 11. llie court allowed three women to fde arises be p:irdoncd, the court will receive, it as a 
joint articles oi‘ the peace against three men. Tiiu ground to grant the security upon* Str, 473. 
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1411.7.8,9,10. 
9£d.4. 3. 

B. Mainpr. 39. 
Lamb. 85, &cc. 
Daft. c. 69. 

2 Wik 158. 


R«g. 88. 

IKeb. 203.290. 
6 Mod. 43. 

2 P. Will, 202. 
Skinner, 61. 

2 Keb. 505. 

1 Sid. 67. 1 


main of record ; and that if it shall afterwards appear unto the 
said courts, or either of them respectively, that the causes 
** expressed in such writings, or any of them, be untrue, that 
then the judge or judges of the said courts, or either of them 
respectively, shall and may award such costs and damages upon 
the parties grieved, for their, or any of their wrongful vexations 
** in that behalf, as they shall think fit ; and that the party or 
'' parties so offending shall and may be committed to prison by 
such judge or judges, until he or they pay the said costs and 
damages. (5) 

As to the Sixth Point, viz. In what manner such surely is 
grantable by a justice of peace. 

Sect. 9* It seemeth certain, that if the person to be bound be 
in the presence of the justice, he may be iuiinediattely committed, 
unless he offer sureties ; and from hence it follows, d fortiori, 
that he may be commanded by word of mouth to find sureties, 
and committed for his disobedience ; but it is said, that if he be 
absent, he cannot be committed without a warrant from some 
justice of peace, in order to find sureties, and that such warrant 
ought to be under seal, and to shew the cause for which it is 
granted, and at whose suit; and that it may be directed to any 
indifferent person. (6) 

As to the Seventh Point, viz. In what manner the process 
for the peace ought to be executed. 

Sect. 10. It seems needless to give a particular account of the 
execution of the writ of supplicavit, because I do not find that it 
is much in use at this day, and therefore I shall refer the reader 
for this purpose to Fitzherberfs Natiira Brevium, fol.80, 8ic.(7) 
Lev, 53. 

But as to the execution of a warrant of a justice of the peace, 
the following rules are to be observed. 

Sect. 


(5) A peer or peeress » a«not be bound over in 
any other place than the courts of Kuig's Bencli or 
Chancery. 4 Comm. 251. A peeress may demand 
surety again«t her lord, as in the caseji of the Mar- 
quis of Carmarthen, Foster, 359. Lord Vane, 
Str. 1202. Earl of Stamford. Hardw. Cases, 74. 
Earl Ferrers, Burr. 631. 703. Lady StiaUimorc, 
£as. 25 Geo. 3. 1 Term Rep. 696. Lord Howard, 
11 Mod. 109. 3 Burr. 1922. The articles also 
must be verified by the oath of the exhibitant; an 
affirmation therefore is not sufficient. Str. 527. 12 
Mod. 243. Nor will ihe court permit the truth of 
the allegations to be controverted by the defendant, 
but will order security to be taken immediately, if 
no objections arise upon the face of the articles 
tlicmselves. Str. 1202, (K. v. H. Dogherty, E. R. 
13. 171.) Bui if on an application for the assist- 
ance of the court to enforce the subsequent pro- 
cess, the articles should manifestly appear, ^m 
the corroborated affidavit of the defendant, to have 
been a malicious, voluntary, and gross perjury, the 
court will resist the application, and commit the 
ofTendi^r. 2 Burr. 806. 3 Burr. 1922. Nor will 
the couAt receive articles of the peace, if the par- 
ties live kt a distance in the country, unless they 
prc^ously made application to a justice in 


^hc neighbourhood. 2 Burr. 780, And if the 
<.ourt do receive them, the secondary may indorse 
the attachment in the sum required, and order a 
justice of the country to take the security. 2 Burr. 
1039. 1 Black, 233. Or, if very particular cir- 
cus jtanccs attend the case, the court will compel 
the justices by mamlamus. Strange, 835. But that 
this is a singular instance, vide Sayer, 253. 

(6) A justice cannot enjoin another to keep the 
peace under a penalt\', 3 Com. Dig. 370. nor 
commit for not finding security, until Uie party has 
been required, and has refused so do. Per Pratt, 
King V. Wilks, £. 3 Geo. 3. 

(7) If there be no proceedings on a mpplwavU 
within a year, the recognizance is of course dis- 
charged; and if the party be comiDitte4, after the 
c%piration of that time, he shall be discharged upon 
very slight security. Fitzg. 268. If taken below, 
and the party appear pursuant to the condition, no 
indictment being lodged, he roust be discharged. 
Hard. Ca. But the court in discretion may refuse 
to discharge a recognizance, even though the exhi- 
bitant appear and consent; for a breach against 
any other person is equally a forfeiture. 11 Mod. 
109. 
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Of Surety of the Peace. 

Sect. 11. First, It can be executed only by the persons to Umb. 89, 
whom it is directed, or some of them, unless it be directed to the 
sheriff, who may, cither by paiole, or by precept in writing, 
authorize an officer sworn and known, to serve it, but cannot 
empower any other person without a precept in writing. 

Seel. 12. Secondly, If the warrant be made in the common L. Qijimo, 
form, directing the officer to cause the party complained of to y'* 

come before some justice of the peace to find sufficient surety, 

&c., and if he shall nefiisg so to do, to convey him immediately Dain c. 69. 
to prison, without expecting any further warrant, iiiitil he shall 3 
willingly do the same, &c., the officer who serves it, before he 5Co. 5<t ’ 
makes any arrest, ought first to require the party to go with him, 6 Cd. 
and find sureties according to the purport of the warrant; but . 
upon his refusal to do either, Ine may carry him to the gaol by 
force of the same warrant without more. 

Sect. 1:3. Thirdly, If the warrant specially direct, that the Mt. c. 69. . 
party shall be brought before the justice wOio made it, the officer 
ought not to carry him before any other. But if the warrant be 
general, to bring him before any justice of peace, &c. the officer 21 IT. 7. *> 1 . 
has the election to bring him before u hat justice he plcase.s, and 
may ciirry him to prison for refusing to find surety before such 
justice. 

As to the Eighth Point, vit. How such process may be 
superseded. 

Seel. 14. It is said, that if one who fears that the surety of the Dalt. r.69. 
j)eace will be demanded against him, find sureties before any 
justice of the peace of tlie same county, either before or after a 
warrant is issued against him, he may have a supersedeas from 
such justice, which shall discharge him from arrest from any 
other justice, at the suit of the same party, for w hose security 
ho has given such surely. Also it i.s said, that au appearance Lamb.ii2.ii3. 
upon recognizance for the peace may be superseded, by liiidiug 2 It. Abr. 
surt^tics in the Chaucerv or King’s Bench, and purchasing a writ 
tiistityiiig the same. But this ptactice having often l)ccu abused 
by turbulent persons, who, deservedly fearing to be bound to the 
peace or good behaviour, by justices of peace, would procure 
themselves to be bound thereto in the said courts, upon insuffi- 
cient sureties, or upon the colourable prosoculioii of some per- 
son who would be ready at all times to release them at their 
pleasure, whereupon writs of supersedeas had been often directed 
to justices of peace, commanding them to forbear to aiTest the 
parties for such causes, by reason wdiercof such turbulent per- 
sons used to misderneau theuLselves among their neighbours with 
impunity, as it is recited by 21 Jac. 1. c. 8. it is tbereiipon 
enacted l^* the said statute, That all writs of supersedeas to be 
“ granted out of either of the said courts, shall be void, unless 
such process be granted upon motion in open court first made, 

&c. upon Such sufficient sureties as shall appear unto the judge 2 Chan. Rep. 
or judges of the same court respectively, upon oath, to be 
" assessed at five pounds lands, or ten pounds in goods, in the 
subsidy book, at the least; which oaths, and the names of sucli 
sureties, with the places of their abode, and where they stand 
VOL. l. II “ so 



482 . 


OFFENCES AGAINST PUBLIC PEACE. Bk. J. 


so assessed in the subsidy books, shall be entered, and remain 
of record in the same courts; and unless it shall also first ap- 
“ pear unto the said judge or judges, IVoiii whom such superse- 
(has is desired, that the process of the peace or good behavipur 
is prosecuted against him or them, desiring such supenedeas 
ho/m fide, by some party grieved, in that court, out of wliicli 
“ such sttpersedeas is desired to be so awarded and directed.’^ 

As to the Ninth Point, Wliat ought to be the form of 
such a recognizance. 


Ltniil.. too, 101 . 
IXili.f. 7a. 

(//) Hu' c<jurt <»f 
kiij;:’s ht-iich, oil 
articles of the 

licin^ i*x- 
hihilcd, have 

to reciuire 
hail fur such 
luUj[;tli of liiiie as 
they shall think 
necessary for the 
pri^servation of 
the peace. Ilex 
V. Howes, 1 
Tenu llcp. (396. 


Sect. 1,5. If it be taken in pursuance of a writ of supplicaiit, 
it must be wholly governed by tlte directions of sucli writ ; but if 
it be taken before a justice of peace, upon a coi]i])laiiit below, it 
seems that it may be regulatetl by the discretion of such justice, 
both as to the number and sulliciency of the sureties, and the 
largene.ss of the sum, and the continuance of the time, for whicli 
the party shall be bound. And it hath been said, that a re- 
cognizance to keep the peace as to A. B. for a year, or for life, or 
without expressing any certain time {a) (in which case it shrdi be 
intended to be for life), or without iKiiig any time or place for llio 
party^s appearance, or without binding him to keep the jieacti 
against all the king’s people in general, is good. 

Sect. Hi. However, it seems to be the safest way to bind the 


;> Com. Dig. 
;»7i. 

Liinih. 105. 
Dalt. c. 


party to appear at the next sessions of the peace, and in the mean 
time to keep the peace as to the king, and all his liege pi'ople, 
especially as to the party, according to tlie common form of pre- 
cedents. 


(h) H. Peace, 
15. 17. 

1 JI. 7. 2. 10. 

(c) 15 11. 7. ’2. 
15. 

2\ Kd. i, 70. 
Dalt. C.71. 

1 lii’v. ‘j.S.), 

(d) Lanili. J 10. 

Croui. l.’>‘>. 169. 
111.. 

II H. 7. 12. 

11 II. 1. i;;. 

H. 2. c. .S6. . 
6 I. c. .S7. s. ;> . 

2 Wnt, 1.‘>1 
Sitvll, 

1 I.CV. 235. 

Jac. ‘:m. 

'i'tfiv. 90 . 7 , 

12 Afud. 251. 
Sir. bljD. * 

S V. Will. «0' 

2 Burr. 703. 

3 Burr. 1922. 


Lamb. Ill, II C 
&:c. 

39aJi. c. 70. 


As to the Tenth Point, viz. How such a recognizance ina\ 
be discharged. 

Sect. 17. It seems agreed, that it may be disebargod by the 
demise of the (A) king in whose reign it was taken, or of the (c) 
principal party who was bound tliereby, if it were not forteited 
before. Also it hath been holdeii, that it may be disdiarged by 
the (^d) rclea.se of the party at w hose compluint it was taken, be- 
ing certified togetJier wdth i;. this may justly be (piestioned, 

because the recognizance i" not to tlni subject, but to the king, 
.'iiid < onsec|iiently c.nmot he discharged by the subject, who is not 
a party to it. However, si»eh a release will be a good imlucc- 
nienl to the court, to which such a recognizance shall be certified, 
to discharge it; and .so also will the non-appearance of the party 
at w hose complaint it was taken, in ordtT to pray the continuance 
of it. And }et it i.s .said, that the sessions in that case may, in 
their di.scrctioii, refuse to discharge it. Hf»w'ever, it is certain 
that such a recogiii/ancc cannot be pardoned, or released by the 
king, before it i.s broken, because the subject has a kind of interest 
in it. And it is said, that the sureties are not discharged by their 
death, but that their executors, &c. continue bound as their testa- 
tors, &c. were. 

As to the Eleventh Point, viz. How such a recognizance 
ought to be certified and proceeded upon. 

Sect. 18. If it be taken by force of a w'rit of supplicavit, it 
needs not be certified till the justice receive a writ of certiorari 
to that purpose ; but if it be taken upon a complaint below, it 

must 







Ch, 28. 


0/ Surety of the Peace. 


48;j 


Hit, 1. Gi'o. 1. 

K. V, 

ay;roetJ. 


Saver, 

Dali. c. 71. 
Ravm. 169. 
196. 

C. Jac. 598. 
1 U. A. 900. 
Parkvi’, 51. 


lUilsi. I'jn, 
WhcOicr sucli 
svive J'udius iniisl 
slu'W llu.* dii^' nil 
w hidi the SI’S- 
(’ro. Cur. 158 


must be certified, sent, or brought to the next session of the 
the peace by force of 3 Hen, 7. c. 1 , that the party so bound may 
be called ; and by the same statute, If the party then make de- 
“^laull, the saint' default shall be recorded, and the same recog- 

nizance, with the record of the default, shall be certified into llie 

chancery, king's bench, or exchequer.*' However, if the par|y 
have any excuse for his not appearing, it seems that the sessions 
is not bound peremptorily to record his default, but may equitably 
consider of the reasonableness of .such excuse. .And it is said, 
that the sessions cannot in any case proceed against the party for 
a forfeiture of his recognizance, either in respect of his not ap- 
pearing or breaking the peace ; but that the recognizance in such 
case ought to be removed into some of the king’s courts of VVest- 
ininster-Hall, who shall proceed by scire facias upon such re- 
cognizance, and not by indictment, &c. 

Sect. 19 . It scemeth that in a scire facias upon sncli a recog- 
nizance, it is sullicient to lay the fact alleged for the breach 
thereof, as having been done contra pacem, without using tlm 
words vi ct armis. 

sloiia was liolden, till ^^llicll tlie p.uty wasboiunl to kcc]> tin* jM'acc. 

i\s to the Twiai'TH Point, viz. How such recognizance may 
be forfeited. 

Sccl. *20. There is no doubt but it may be forfeited by any ac- 
tual violence to the person of another, whether it be done by the Kfunh. tJ7, 
pally himself, or liy others through his procurement, as man- i^8- 
slaughter, rape, robbery, unlawful imprisonment, &e. 

Sect. C !1 . Also it hath been liolden, that it may be forfeited by OaiJl c.^ 70 . 
any treason against the person of the king; and also by any un- y H.r.'Asirms 
lawful assembly in terrorem poputi ; and even by words directly ^ 

lending to a bri'ach of the peace, as by chalh*uging one to fight, * 

or in his presence, threatening to beat bim, &c. C. Car. p.m, 

■199. Sfv thr 

books ciicil ill llic Ibllowiiig .section, and 2 R, Abr. 54.J. I’J. 2, 4,5, 6^ 7, 8. 547. K. .3. 

Sect. ^22. However, it seems that it shall not be forfeited by 
bare words of heat and choler, ’as the calling a man knave, teller 
of lies, rascal, or drunkard ; for though such worils may provoke 
a choleric man to break the peace, yet they do not din'Ttly 
challenge him to it, nor does it appear that the speaker designed 
to carry his reseiitmciil any farther. And it has been said, that 
even a recognizance for the good behaviour, shall not beforfeittid 
for such words; from whence it follows a fortiori, that a recog- 
nizance for the peace shall not. 

Sect. 23. Also there are some actual assaults on the person 
of another, which do not amount to a forfeiture of such a recog- 
nizance ; as if an {a) officer, liaving a warrant against one who 
will not suffer himself to be arrested, beat or wound him in the 
attempt to take him; or if a {/)) parent in a reasonable manner 
chastise his child, ora master his servant, (c) being actually in his 
service at the time ; or a (rf) schoolmaster his scholar, or a 
e) gaoler his prisoner, or even a (f) husband his wife, as some 

says ; 

(/) Crora. 28. 136. F.N, 13.80. Hutlcy, 149. Con. 

1 


Suyrr, 140. 

C. Eliz. 66. 

lUour, 249, 

Si Roll. 199. 
227. 

Palmvr, 126, 


(tt) 2 Ed. 4. 6. 
21 ii. 7. 39. 

(h) Dalt, c. 72. 
Croni. i;>6. 

(c) 38 II. 6. 25. 
1 Sid. 176. 

(d) Sum. .31. 

1 Sid. 177. 

21 K«l. 1. 6, 

(f) Dali. c. 72. 
iSid. 113116. 
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say; or if (a) one confine a friend who is mad, and bind and 
beat him, &c. in such a manner as is proper in such circum- 
stances ; or if a man (/j) force a sword fjum one who offers to 
kill another therewith ; or if a man gently lay his hands upon 
another, and thereby stay him from inciting a dog against a third 
person; or if (r) I beat one (vvitliout (^/) wounding him, or throw- 
ing at him a dangerous weapon) who \vrongfally end<?avoiirs with 
violence to dispossess me of my land, or goods ; or the goods of 
another delivered to mo to be kept for hini^ and will not desist 
upon iny laying my hands gently on him, ainl disturbing him ; or 
if a mail beat, (c) or, as some say, wound, or maim one w1k» 
makes an assault upon his person, ortlial of ius( /’) wife, j>arent, 
child, or master, especially if it appear lliat he did all he eould 
to avoid fighting before he gave tlie wound ; or if a (g) man fight 
with or beat one who attempts to kill any stranger ; or if a man 
even (/i) threaten to kill one vvlio puts him in fear of death in 
such a place when‘ lie cannot safely lly from him ; or if one ( / ) 
imprison those whom he sees fighting, till the heat is over. 

8H.4. 8. 

9 Kd. 4. 48. 1- Kd. 4.6. B. Tort Doin, ,67. 1 Sid, SJ-iei. Koly. 128. 2 11. Ain. .61*7. 1 K«'>. 

801.921. 2 Tnst. 316. (/) 35 H. 6. 60, 61. 10 It. 6. .‘>1, 66. i'J I'id. 4. 6. Cr 0111. 1.3(5. Dait, f. 
72. 2 R. Abr. 516. fe) 12 II. 8. 2. (A) 32 If. 6. 90. 10 Ed. 4. 6. (i) 2 R. Abr. 

22 E. 4, 45. 


(a) 22 Ass. 36. 
2 R. A. 546. 
n Ed. 4, 5. 
(/;6C. Juc.134. 
J it. A.;) Hi. 

(f) 311. 1.6.8. 
Lutw, 1183. 

C. .file. 23(5. 

C. Car. 130. 

19 H. 6. 31. 

10 E. 1. h. 

11 Kd. 4.28. 
Ki'ilv,. 92. 
Yi-K. 172. 

2 K.A. 517. 
518, 549. 

Pub. 5, 6. 
Croiii. 137, 
JJalt. c. 72. 

(d) 2 Roll. Abr. 
548. 

(e) 41 Ass. 21. 
27 ]:il. 3. 94. 

25 Ed. 3. 42. 


(/O 2R.A..6J6. Seel. 24. According to some opinions, a (4) master sliall not 
l]V/ c^72 forfeit such a recognizance for beating another in (h iVnee of his 
Croni.i36. servant. But it is said, that a (/) servant is liahh' to such for- 
Cuii. 9 Ed. 4. feiture for beating another in defence of his master’s son, though 
Salk 407 were commauded by tlie master so to do, biTause ln‘ is not a 

(09*Ed. i. 48. servant to the .son; and for the like reason it is saifl, that a (/;/) 
13. Tres. 189. tenant shall incur the like forfeiture for beating aiiollieriii ilefeiK i 

^ of his landlord, &c. 

Lamb. 129. ^ 


Crom. 136. 
Halt. c. 72. 
C. Eli/. 86. 
JMooi,219. 


Bail. c. 22. 
13. Co. 229. 
F. liar. 241. 


1 

llobail. 

2 R. Am-. )in. 


SecL 2j. But it seems agreed, that no one shall forfeit such 
a recognizance by a bare trespass on another’s lands, or goods, 
unless it be accompanied with some violence to the person. 

SiYfr 2(5. And it seems ta be^thc better opinion, that a man is 
in no danger of such a forfeuuro from any hurt done to anotin;!* 
by playing atcudgeh.or such like sport, by conscul, because the 
intent of the parties ^eems no w'ay unlawful, but rather com- 
mendable, and tending mutually to promote activity and courage. 
Yet it is said, that In* who w'oumls another in fighting with naked 
swords, does in strictness forfeit such a recognizance, because no 
consent can make so dangerous a diversion lawful. 

Serf, 27 . But it seenictli, that a man sliall not forfeit siu’Ii 
recognizance, by a hurt done to another merely through negli- 
gence, or mischance ; as where one soldier hurts another by dis- 
charging a gun ill exercise, without sufficient caution ; for not- 
w'ithstanding such person must, in a civil action, give the other 
salisfaction for the damage occasioned by his w ant of care, yet 
be seems not to have offended against the purport of .such a 
recognizance, unless he be guilty of some wilful breach of the 
peace. 


()/• 
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Of Suretif for the Good Behaviour. 

Ami now we arc , come to siiret 3 ^ for the good behaviour, 4 Conj. 248. 
which, being of great affinity with surety of the peace, both 
av} to the manner in whicli it is to be taken, supersecied, and dis- 
< harged, &c. seems not to require a particular consideration, save 
only as to the following points : • 

1. For what misbehaviours it is to be required. 

*2, For what it shall be forfeited. 

As to the First Point, viz. For what misbehaviours surety is 
required. 

Sect. 1. It is to be observed, that, by 54 Edw. 5. c. 1. 

Justices of peace arc enipowxncd to restrain offenders, rioters, 
and all other barrators, and to pursue, arrest, lake, and chastise 
'' them, according to their trespass, or offence ; and to cause 
them to be imprisoned, and duly punished according to the 
** laws and customs of the realm, and according to that which to 
“ them shall seem best to <lo by their discretions, and good ad- 
“ visement ; and also to inform them, and to inquire of all tliosc 
“ who have been pillors and robbers in the parts beyond the sea, 

“ and be now come again, and go vvandering, and will not la- 
boar as they were ^^out in limes past, and to take and arrest all 
“ tliose that they may bud by indictinent or by suspicion, and to 
“ put tliem in prison ; and to take of all them that be not of good \ i.k* Hurlow, 
“ tame, where they shall be found, sufficient surety and main- 
prise of their gootl behaviour towards the king, and his people, 

“ and the other duly to punish, to the intent that the people be 
not by such rioters troubled nor indamaged, nor the peace ble- 
inished, nor merchants, nor others passing by the high-ways of 
the realm disturbed, nor put in the peril which may liappen of 
such otreiiders.” 


Sect. 2, In the construction hereof there seems to have been 
;jom<j opinions, that the statute, speaking of those that be not of 
good fame, means only such .as are defamed, and Justly mis- 
pected that they intend to break the peace, and that it does not 
an\ wav extend to those who are guilty of other misbehaviours 
not relating to tlie pt'nce. Put tins seems much too narrow a 
construction, since the abovcuicutioiied expression of “ persons 
‘‘ of evil fame,” in common understanding, as properly includes 
persons of scandalous behaviour in other respects, as those who 
b\ their quarrelsome behaviour give just suspicion of their readi- 
ness to break the peace. And accordingly it seems to have been 
always the better opinion, that a man may he bound to his good 
behaviour for many causes of scandal which give him a bad fame, 
as being contrary to good manners only; as for (a) haunting 
bawdy-houses with women of bad fame ; or for (/>) keeping bad 
women in his own house ; or for speaking words of contempt of 
an inferior (c) magistrate, as a justice of peace, or mayor of a 
town, &c. though he be not then in the actual execution of his 
office, or of an inferior officer of justice, as a constable, and such 
like, being in the actual execution of his office. 

Sect. 


4 Fn^t. 181. 
y I!. 7. 2, 

J;{ fl. 7, 10. 
l*ull(in, 18. 


4 Burn, 270. 
Lamb. 115, 
116, 117. 
Jlaii.c. 75. 

12 Mod. 566. 
(//) 1311. 7.10. 
(/;) Crom. 140. 
(c) C, Kliz, 76, 

I Levin. 52, 
53. 107. 

II Co. 98. 

1 Roll. 224. 
I^atrli. 220. 
(’on. C. Eliz. 
689. 449. 
Palmer, I.IO. 

1 Roll. 227, 
228. 

3 RnLt. 139, 
no. 

Cro. Car, 409. 
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(h) C. Eli?,. 86. 

Mftor, 219. 

2 Roll. 299. 
227. 

Palmer, 126. 


Sect. 3. However, it seems the bettor opinion, that no one 
(rt) C. Car. 498, ought to be bound (fl) to the good behaviour for any rash, 
quarrelsome, or iiiimaimorly words, iinless they either directly 
lend to a broach of tlic peace, or to scandalize the government, 
by abusing those who are intrusted by it with the administration 
of justice, or to deter an officer from doing his duty ; and there- 
fore it seems, that he (A) who barely calls another rogue, or 
rascal, or tolh'r of lies, drunkard, &c. ought not, for such cause, 
to be bound to the good behaviour. 

Sect. 4. However, 1 cannot find any certain precise rules for 
the diri'ction of the magistrate in this respect, and therefore am 
inclined to think, that he has a discretionary power to lake such 
surety of all those whom he shall have just cause to suspect to be 
dangerous, quarrelsome, or scandalous, as of those who sleep in 
the day, and go abroad in the night, and of such as keep sus- 
picious company, and of such as arc generally suspected to be 
robbers, and of eve-droppers, and common drunkards, 

and all other persons, whose misbehaviour may reasonably be 
intended to bring them within the meaning of the statute, as per- 
sons of evil fame, who, being described by an expression of so 
great latitude, seem in a great measure to be left to the judg- 
ment of the magistrate. Hut if he commit one for w ant of sure- 
ties he must shew the cause, &c. with convenient certainty. (1) 


l).4t. 75. 

1 Roll. 150. 

2 Yen. 22, i 
21 . 


Palm. 1.19, I 
('. ('ur. 199. 


1>II. 7. 10. 
Dali. c. 7.J. 


As to the Second Point, viz. For wliat misbehaviours such 
a recognizance shall be forfeited. 

Sect. 5. It is laid dow'ii as a general ride hi the argument of 
Stamp and Hide’s case, that whatever wdll be a good cause to 
bind a man to his good behaviour, will forfeit a recognizance for 
it. Yet this is since denied in Hayward’s case ; and indeed does 
by no means seem to be maintainable, because the statute, in 
oriltring persons of evil fame to bo bound in this manner, seems 
in many cases chiefly to r(,*gard the prevention of that mischief 
w hich they may justly be suspected to be likely to do ; and in 
that respect requires them to secure the public from that danger 
which may probably be uj^prehended from their future be- 
ha»iour, whether any actual crime can be [iroved upon them, or 
not ; and it would be extremely hard in such cases to make per- 
sons forfeit their recognizance, who yet may justly be compellable 
Pi give one, ua thosii who keep suspicious company, or those 
who spend much monc*y idly without having any visible means 
of getting it honestly, or those who lie undci a general suspicion 
of being rogues, &c. 

Sect. 


(1) hvriiiilv foi- good behaviour niwy betaken; 
tisii.j' */;»nrol-noti', terms in a court of justice. 
I I^'v. l')7. Accusin>» justices of ignorance in the 
cxcj:>c laws, 1 Vent. 16. Publishing an obscene 
book. Fort. i9:>. For exciting discontents in the 
iniiuP of the people. 2 Vent. 24. For offering 
medicines to de.stioy a child in the womb. Cro. 
EFu. 449. I’-'* obstructing unulher on his nece.s- 

.'.jirv Wtiy to < 03U t of justice. 2 Lill. Reg. 649. 
Fur disturbing 't licensed jireaclier. iMar. s. 2. J. 
For unlawful iMhing or bunting. 5 Eliz. c. 21. 


For neglecting church a month. 2.3 Eli?, c. 1, 
For hunting or stealing deer or conies. 1 Jac. 1. 
c. '18. sod vide 16 Geo. 3. c. 30. And it Is a 
usual part of the jurignient In a niisdeiiu'aiiour. 
4 Bac. Ab. 698. But a justice of a peace cannot 
roin|>el the security upon a general infurniatiun. 
Str. 16. And vrhelhcr a person taken upon llic 
warrant of a secretary of stjife for a libel shall give 
security for his good behaviour, seems ini.sctlled. 
1 WiJs. 29. seel vide 2 Wits. 160. and for a ver^ full 
account of this title, 5 Burn. 293. Chetwynd’s )vd. 
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Surety for the Good Behaviour, 

Sect, G. However, it seems that such a recognizance shall not 2 ir. 7. 2. 
only be forfeited for such actual breaches of the peace, for which 
a recognizance for the peace inav be forfeited, but also for some 
others, for which such a recognizance cannot be forfeited ; as for 150. lyg." 
going armed with great numbers to the terror of the people, or 
speaking words tending to sedition, &c. and also for all such ac- 
tual misbehaviours which are intended to be prevented by such Oodb. 622. 22. 
a recognizance, but not for barely giving cause of suspicion of Lmub. iie. 
what perhaps may never actually happen. 

It m:iy ])e discharged on motioaon producing prosecutor’s consent, verified by affidavit. Ilardwickc’s 
cases, 58. Or consenting by Counsel. 1 Burr. 703. 


2 . Jffrays, 

In treating of affrays, I shall consider, 

1 . What shall be said to be an affray. 

‘ 2 . How far it may be suppressed by a private person. 

'J. How far by a constable. 

4 . How far by a justice of peace. 

i). In what niaiiucr the several kinds of affrays may be 
punished. 

As to the First Point, viz. What shall be said to be an 
affray. 

Sect, 1. It is said, that the word “ affray^* is derived from the 3 Inst, tsu, 
I'rencli word vjfraier, to terrify, and that, in a legal sense, it is 
taken for a public offence to llie terror of tlie people. From this 
dtdinition it seems clearly to follow, that there may be an assault 
which will not amount to an affray ; as where it happens in a 
j)rivate place, out of the Iicaring or seeing of any, except the 
parties concerned ; in which case it cannot be said to be to the 
terror of the people; and for this cause such a private assault ^ 
seems not to be iiiquirablc in a court Icct, as all affrays certainly » ej. i. 5. 
are, as being common nuisanc''s. 

Seel, i 2 . Also it is said, that no quarrelsome or threatening '^3 f'tb •t->- 
M ords whatsoever shall amount to an affray ; and that no one can Coustu- 
justify laying his hands on those who .shall barely quarrel with, bic, 1 4. 
aiigiy words, without coming to blows; yet it seemelh, that the 
constable may, at llic request of the party threatened, carry the 
pei son, who threatens to beat him, before a justice, in order to 
find sureties. 

Sect, 3 , Also it is certain, that it is a very high offence to Poplianb i.^ 0 . 
challenge another, either by word or letter, to fight a duel, or to J 
be the messenger of such a challenge, or even barely to endea- 1 kcb. 694. 
voiir to provoke an<)lher to send a challenge, or to tight; as by 120.215. 
dispersing letters to that purpose, full of reflections, and insinuat- f Uurr.sie.^ 
ing a desire to fight, &C.(1) Carr&Hankey. 

Sect. 

(1) Cli.illcnging nuotber to fight on acrount of niailc a forfeiture of all the personal estate and ini- 
niuiicy won hy gaining i», by st. U Anne, c. 14. pribonment for two ^earsi: vide ante, p. 116. 
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Lamb. ii?6. Sect. 4. But granting that no bare words, in the judgment of 
Abr Jaw, carry in them so much terror as to amount to an affray, yet it 
Suimiiaryi 137. Certain, that in some cases there may be an affray where 

there is no actual violence; as where a man arms himself with 
dangerous and iiiiusual weapons, in such a manner as will 
naturally cause a terror to the people, which is said to have been 
always an ofl’ence at common law, and is strictly pcohibited by 
many statutes. 

By 2 l^dw. it is enacted, “ That no man, great nor small’ 
of what condition soever he be, except the king’s servants in 
his presence, and his ministers in executing of the king’s pre- 
“ cepts, or of their office, and such as be in their company assist- 
“ ing them, and also upon a cry made for arms to keep the peace, 
and the same in such places where such acts happen, be so 
“ hardy to come before the king’s justices, or other of the king’s 
ministers doing their office, with force and arms, nor bring no 
force of affray of peace, nor to go nor rid<i armed by night nor 
“ by day, in fairs, markets, nor in the presence of the jnstic(;s or 
“ other ministers, nor in no part c,lse where, upon pain to forfeit 
“ their armour to the king, and their bodies to prison, at the 
*• king’s pleasure. And that the king’s justices in their presence, 
slieriirs, and other ministers in their bailiwicks, lords of fran- 
chises, and their bailiffs in the same, and mayors and bailiff’s of 
cities and Imroughs, within the same cities and boroughs, and 
** boroiigh-holdeis, constables and wardens of the peace within 
“ their wards, shall have pow'er to execute this act: and that the 
“ justices assigned, at their coming down into tlui country, shall 
“ have power to iinpiire how sucli officers and lords have cxer- 
“ cised their offices in this case, and to punish them wlioni tln‘y 
“ liinl that have not done that which perlainc<l to their offices 
ruid this statute is further enforced by 7 Rich. 2. c. and 
20. Rib'll. 2, c. t. 

And in the exposition of it the following points have been 
iiolden : 


t.N. 13. First, Thatany justice of peace, or other person who 

3 Just. joi. empowered to execute this statute, may procc<,d thereon, cither 
P.ilt.c. ye. c.r officio, or by force of a writ '. e.t of cliancei v, formed upon the 
statute, and tliul if he find any person in aiTiis contrary to the 
sJ13uk'3:>0. form of tlie .slalute, he may seize the arms, and commit tlu^ 
oih'udcr to prison ; and that he ought aUo to make a reconl of 
lus whole proceeding, and certify the same into chancery, where 


3 JiiU. JOI. 

P.ilt. c. yy. 


y 13ul^. 330. 


he proceeds by force of the said writ, or into the exchecpier, where 
he proceeds ex officio. 


C. Ejifc. ytt]. 
Con. Lamb. 
170. 


Sect. 6, Sf.condly, That where a justice of peace, fvc. pn>- 
ceeils upon the said writ, he may not only imprison tho.se whom he 
sliall find offending against the statute in his own vi(wv, but also 
those who shall be found, by an inquest taken before liiin, to have 
off’cndcvl in such manner in his absence. And I do not see why 
li« may not do the same where he proceeds ex officio ; for seeing 

the 
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the said writ hath no other foundation but tlie said statute, and is 
the most authentic explication thereof, it seemeth that the rules 
therein prescribed should be the best direction For all proceedings 
upon that statute. 

Sect. 7. Tiiiuoly, That the undor-shcriff may execute the c. Elu. 294, 
said writ, being directed to the sheriff, if it name him only by#the 
name of his office, and not by his proper iiainc^ and do not ex- 
pressly comnnind him to act in his proper person. 

Sect. 8. Fourthly,, That a man cannot excuse the wearing 24Ed. 3. 33. 
such armour in public, by alleging that such a one threatened II. 7. 39. 

him, and ho wears it for the safety of his person from his assault. eJn ** RoH 78. 

But it hath been resolved, that no one shall incur the penally of 2 iL7. 39. 
the said statute for assetiibliiig his neighbours and friends in his 
own house, against those who threaten to do him any violence 
therein, because a man’s house is as his castle. 

Sect. 1 ). FitJ'HLY, That no wearing of arms is within the mean- 3 Mod. ii 7 . 
ing of this statute, unless it be accompanied with such circum- Rulst. 330 . 
stances as are apt to terrify the people ; from wheiu.e it seems 
clearly to follow, that persons of cpiality are in no danger of 
offending against this statute by wearing common weapons, or 
having their usual nuniber of attendants with them for their orna- 
ineiit or defence, in such places, and upon such occasions, in which 
it is the coiniiion fashion to make use of them, without causing 
die h*a.st siis])icion of an intention to commit any act of violence 
or disturbance of the peace. And from the same ground it also Crom. 64. 
follows, that persons armed with privy coats of mail, to the in- 
tent to defend tliems(‘lv\ s against their adversari(?s, are not within 
tile meaning of this statute, because they do nothing in terrorern 
jwpnli. 

Sect. 10. SixTin.Y, That no person is within the intention of pop, 121 , 122 . 
the said statute, wlio anus Jiiinself to sujipre.ss dangerous rioters, 
rebels, or eiieniie:;, and endeavours to suppress or resist such dis- 
turbers of the peace or quiet of the realm; for persons who so 
arm themselves aeein to be exempted out of the general words of 
the said statute, by that part of the excejition, in the beginning 
thereof, which seems to allow all persons to arm themselves, upon 
a cry made for arms, to keep tlie peace, in such places where 
such acts happen. 

As to the Second Point, viz. How far an affiay may be sup- 
pn ssetl by a private pt rson. 

Seel. 11. It seems agreed, that any one who sees others fight- 
ing may lawfully part them, and also stay them till the lioat be 3 Ium. i.^s. 
over, and then deliver them to the constable, wdio may carry them ^ 
before a justice of peace, in order to their finding sureties lor the 3 . 

peace. Also it is said, that any private person may stop those i3i. 

whom he shall see coming to Join either party ; and from hence it l”^*’*'** 
seems clearly to follow, that if a man receive a hurt from either 
party in thus endeinouriug to preserve the peace, he shall have 
his remedy by an action against liini. Also upon the same ground, ^5 Inst. 138, 
it seems equally reasonable, lliat if he unavoidably happen to hurt J. 
cither party in thus doing what the law both allows and commends, 

he 
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he may well justify inasmuch as he is no way in fault ; and the 
damage done to the other was occasioned by a laudable intention 
to do him a kindness. 


Lamb. j:3l. 
J)alr. c. 8. 

S Inst. 1 58, 

13. F. Imp. So, 
U. 

10 IT. 7. yo. 

2 lust. 52. 


Sect. J 2. However it seems clear, that if eitlicr party be danger- 
ously wounded in such an affray, and a stander-by, endeavouring 
to arrest the other, be not able to take him without hurting, or 
even wounding him, yet he is no way liable to be punished for 
the same, inasmuch as he is bound, under pain of fine and impri- 
sonment, to arrest such an offender, and either detain him till it 
a])pear whether the party will live or die,* or carry him before a 
justice of peace, by whom he either is to be bailed or com- 
mitted, &c. 


As to the Third Point, viz. How far an affray may be sup- 
pressed by a constable. 

3 lust. 1. SB. Sect. 1'3. It seems agreed, that a constable is not onlyim- 

jiow'cred, as all private persons arc, to part an affray which 
j 11. 7 ^. 10 . liappens in his presence, but is also bound at his peril to use his 
best endeavours to this jiurposc ; and not only to do his utnu)st 
himself, but also to demand the assistance of others, which if they 
refuse to give him, tlicy arc punisliable with fine and imprison- 
meivt. 


Lamb. 132, 133. 
l)alt.c. 1. 8. 
n. Siiiciv, 23. 
S(u 

C. Kliz. 375. 
t> Fill. 4. 26. 
jMoor, 284. 

3 H. 4. 9. 

22 !•:. 4. So. 

10 Kfl. t. 18. 
.511.7.6. 

Sav. 97, 98. 


5 11. 7. 6. 

1 Roll. 238. 

2 Rulst. 329. 


13 Ed. 4, 9. 

7 Ed. 3. 12. 
Dali. u. «. 67. 
Lamb. 133,13^1. 


Sect. 14. And it is sahl, that if a constable see persons cither 
actually engaged in an affray, as striking, or ofl’ering to strike, or 
drawing their weapons, &c. or upon the very point of eiilering 
upon an aflVay, as where one shall ihrealcn to kill, wound, or beat 
anolher, he may either carry the offender before a juslice of the 
peace, to the end that such juslice may coinj>cl him to find sure- 
ties for the peace, &c. or he may imprison him of his ow n autho- 
rity for a re asonable time, till the heat shall be over, and also afti r- 
wards detain him till he find such |!iirety by obligation. But it 
seems, that he has no power to imprison such an offender in any 
other manner, or for any other j)urpose; for he cannot justify the 
coinmiltiug an affrayer to gaol till he shall be punished for his 
offence; and it is said, that he oiiglit not to lay hands on those 
who barely contmid w ith hot words, without any threats of per- 
sonal hurt, aiul that all which he ean do in such a case, is to com- 
mand them under pain of imprisonment to avoid fighting. 

Sect. 15. But he is so far intrusted with a power over all 
aeuial affrays, that though he himself is a suffeior by them, and 
therefore liable to be objected against, as likely to be partial in 
his own cause, yet he may suppress them; and therefore, if an 
assault be made upon him, he may not only defend himself, but 
also imprison the offender, in the same manner as if he w ere no 
way a parly. ^ 

Sect. l6. And if an affray be in a house, the constable may 
break open the doors to preserve the peace ; and if affrayers fly 
lo a house, and he follow wdlh fresh suit, lie may break open the 
doors to take them. 
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Sect. 17 . But it is said, that a constable hath no power to arrest 
a man for an affray done out of his own view, without a warrant 
from a justice of peace, unless a felony were done or likely to be 
done ; for it is the proper business of a constable to preserve the 
peace, not to punish the breach of it ; nor does it follow from his 
having power to compel those to find sureties who break the 
peace ill his presence, that lie has the same power over those who 
break it in his absence, inasmuch as in such case it is most proper 
to be done by those who may examine the whole circumstances 
of the matter iipoU oath, which a constable cannot do; yet it is 
said that he may carry those before a justice of peace, who were 
arrested by such as were present at an atfray, and delivered by 
them into his hands. 

As to the Fourth Point, viz. In what manner an affray may 
be suppressed by a justice of peace. 

Sect. 1 8. There is no doubt but that he may and must do all 
such things to that purpose, which a private man or constable arc 
either enabled, or required by the law to do. But it is said, that 
he cannot without a warrant authorize the arrest of any person 
for an affray out of his view. Yet it seems clear, that in such 
case he may make his warrant to bring the offender before him, in 
order to compel him to find sureties for the peace. 

Seel. \9. Also it seems, that a justice of peace has a greater 
power over one who has dangerously wounded another in an 
affray, than cither a private person or a constable ; for there does 
not seem to be any good authority, that these have any power at 
all to take sureties of such an offender ; but it seems certain, that 
a justice of the peace has a discretionary power either to commit 
him, or to bail liim, till the year and ciay b() past ; but it is said, 
that he ought to be very cautious how he takes bail, if the wound 
be dangerous : for that if the party die, and the offender appear 
not, he is in danger of being* severely fined, if he shall appear, 
upon the whole eiieuinstaueos of the case, to have been too 
favourable. 

As to the Fii TH I’oiNT, viz. In what manner the several kinds 
of affrays are to be punished. 

Sect. 0.0. It sufficiently appears from the foregoing part of this 
eliaplcr, bow such affrays as arc accompanied with force and 
arms are to be dealt with upon the statute of Nortliamptou. And 
therefore I shall only examine in this place, what penalties other 
affrays are liable unto. 

As to which it is to be observed, tliat all affrays in general are 
piiiiislicd by fine and Imprisonment, the measure of which is to 
be regulated by the discretion of the judges, according to the cir- 
ciunstanci s of case, which very much vary the nature of this 
crime, and in some cases make it so inconsiderable as scarce to 
deserve to be taken notice of ; and in others make it an offence 
of a very heinous nature. 

As in the following instances: First, In respect to the dan- 

generous 


C. Eliz. 375. 
Owen, 105. 


Lamb. 131. 
Dalt. c. 8. 


Summary, 13(3. 
Dull. c. ». 
n. F. Jiiip. 6. 
12. .33. 

3411.8. 7. 
Mour, 468, 


See 38 Ed. 3. 
6, 7. 


22 Ass. 56* 
5 Mod. 84< 


Summary, 36. 
T)alt. c. 8. 
Pupliam, 153. 


Aleyn, 9. 
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Poplwnn, 133. 
3 lust. 138. 

1 Sid. 186. 

1 Jvob. 694. 


Moor, 563'. 


1^2 Co. 101. 

1 Kfb. 

491. 

1 Mud. 186. 


I'lir (>lVi-iu:o uf 
UKikiiiii; :m 
aHr.iy in a 
church or 
churcli-yurd. 


gerous tendency thereof. Secondly, In respect of the persons 
against whom it is committed. Thirdly, In respect of the 
place wherein it happens. 

Sect. 0 . 1 . And I'lRST, An affray may receive an aggravation 
from the dangerous tendency thereof j as where persons coolly 
and deliberately engage in a duel, which cannot but be atteiideil 
with the apparent danger of murder, and is not only an open 
defiance of the law, but carrrics with it a direct contempt of 
the justice of the nation, as putting men uiicler a necessity of 
righting themselves; upon which considerations, persons con- 
victed of barely sending a challenge have been adjudged to i)ay 
a fine of one hundred pounds, and to be imprisom^d for one 
month without bail, and also to make a public acknowledgment 
of their offence, and to be bound to their good behaviour. 

Sect. 00. Secondly, An affray may receive an aggravation 
from the jiersons against whom it is committed ; as wliore the 
officers of justice are violently disturbed in the due execution of 
their office, as by the rescoiis of a person legally arrested, or the 
bare attempt to make such a rescons ; for all the ministers of the 
law arc under its more immediate protection. 

Sect. O'J. Thirdly, An affray inny receive a further aggrava- 
tion from the place wherein it is committed ; and upon this 
respect all affrays in the king’s court are so seven ly punished, as 
hath been shewn in Chapter 6. Upon the same account also, 
all affrays in a church or church-} aid have been alwavs es- 
loeincd very heinous offences, as being very great indignitieb to 
the Divine Majesty, to whose worship and service such j)lact,i{ 
are imniediately dedicated. And upon this consideialioii, ail 
irrcveraiit behaviour in these places bath been esteemed so cri- 
luinul by the makers of our laws, that they have not only se- 
verely punished such disturbances in them which are pniiisliable 
wiuMeM'r they happen, as all actual affrays, &c. but also such 
w bicli, if dicy happen elsevvhc-e, are not punishable at all, as 
bare cpian^ Isonie words, and ^-ven such which be coniinendabic 
if done in another place, as arre..£S by virtue of legal process. 

Jhit for tlie better understanding hereof, I shall consider the 
several slatutes made for this puipose. 

Srd.O-L And first, it is enacted by 6 and f) Edw. fi. c, 4. 
'riuil if any jierson whatsoever shall, by words only, (jiianel, 

‘ chide, or brawl, in any church or church-yard, Jliat tlien it shall 
he lawful unto the ordinary of tlic place where the same 
offence shall be done, and proved by two lawful witnesses, to 
“ buspend every person so offending ; that is to say, if lie he 
“ a layman, ah ingresm ecclesice, and if he be a clerk, from the 
niinislralion of his office, for so long a time as the same ordi- 
nary shall by his discretion think meet and convenient, accord- 
“ ing to the fault.’' 

Sect. 05. And it is further enacted by the said statute, “ That 
if any person shall smile or lay any violent hands upon any 

other 
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“ other, either in any church or church-yard, that then, ipso facto, 
every person so offiiiK'’ ^ shall be deemed excommuiiicuto 
“ and be excluded from fellowship jhipany of Christ' i: 
congregation.'* 

fsccL Cf). And it is also further enacted by the said statute. 

That if any person shall maliciously strike any person w ith 
any weapon in any church or church-yard, or shall draw any 
“ wM'iipon in any church or church-yard, to the intent to strike 
“ another with the, same weapon, that then every person so of- 
feuding, and thereof Tjeing convicted by \erdict of twelve men, 

“ or by ins own confession, or by two lawful witnesses, before 
“ the justices of assize, justices of oyer and terminer , or justices 
of [)eace in their sessions, by force of this act, shall be ad- 
‘‘ judged by the same justices before whom sucli person shall be 
convicted, to have one of his ears cut ofl‘, &c. and besides that 
every such to be, and stand, ipso facto excommunicated, as 
aforesaid.** 

Heel. 27. And in the exposition hereof it hath been lioldcn : 

FrnsT, That notwithstanding the words of the statute be Dyor. 
expressed, that ho who smites another in the church, &c. sliall, J 
//Aso /hr/o, be deemed cxcommimicate, yet there ought either to 
be a precedent conviction at law, which must be Iransinilted to llcfl. Mo. 
th(^ ordinary, or else the excommunication must be declared in ^ ' 

die spiritual court upon a proper proof of the olJi?nce there ; for ^Ld. Rav. I’.M). 
it is implied in every penal law, that no one shall incur the pe- Je Mod. d.s. 
unity thereof, till he be found guilty upon a lawful trial. Also it 
must be intended in the construction of this statute, that the ex- jj i> h. 179 / 
romniunicalioii ought to appear judicially, for otherwise there 6 M 0 . 
could be no absolulion. B.iVoIub. 14. 


Sect. 28. Secondly, That he who strikes another in a church, 

?Cc. can no way excuse himself, by sliewdiig that the other as- See 

saulU d him. W^’mie’s Ku- 

.3 v(d. Id, 47 , 

Xtr/. 29. Thirdly, That ^churcluvardeus, or perhaps private 1 Sau[Ki.i: 3 , 14. 
persons, who whip boys for playing in the church, or pull off the 
liats of tlios<i who obstinately refuse to lake them off tlKunselves, \ 
or geucly lay their hands on those who disturb the performance 
of any part of divine service, and luru them out of the church, , 

are not within the meaning of the statute. (1) 


aSccI. 30. Also it is enacted by I Mary, seas. 2. c. 3. That if 
any person or persons, of their own pow er and authority, shall vhK'"wor?ir* 9 * 
“ willingly and of purpose by open and overt w^ord, fact, act, or 
deed, maliciously or contemptuously molest, let, disturb, vex 

or 


('l)Tb)s act contains three distinct clauses Ic- 
vollcd against three distinct oflences in churches 
and church-ynrda, first, quarrelling, chiding, or 
brawling by words only. Secondly, smiting or 
laying violent hands. Thirdly, striliug with a 
weepon; or drawing one with intent t(» strike. 
With respect to the two first otFenccs the Kcclesias- 
tirai Court may proceed without any previous 


conviction at common law. But for tlic last of- 
fence, viz. striking with a weapon, or drawing one 
with intent to strike, though the party is declared, 
ipso facto, exconiniunicated, yet there roust be a 
previous conviction at coronion law, and trans- 
mitted to the Ordinary before the sentence of ex- 
communication is pronounced. 1 Burr. 243* 
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“ or trouble, or by any other unlawful ways and moans, disquiet, 
or misuse, any preacher who shall be licensed, allowed, or aii- 
‘‘ thorized to preach by the queen’s highness, or by any arch- 
“ bishop, or bishop of this realm, or by any oilier lawful ordinary, 
“ or by any of the universities of Oxford and Cambridge, or 
otherwise lawfully authorized or charged, by reason of his or 
their cure, benefice, or other spiritual promotion or charge, in 
“ any of his, or their open sermon, 8cc. or if any person or per- 
" sons shall maliciously, willingly, or of purpose, molest, let, 
disturb, vex, disquiet, or otherwise trouble any parson, vicar, 
parish-priest, or curate, or any lawful priest, preparing, saying, 
doing, singing, ministering or celebrating the mass, or other 
such divine service, sacraments, or sacramentals, as was most 
commonly frequented and used in the last year of the reign 
of the late sovereign lord king Henry the Eighth, or that at 
any time hereafter should be set, allowed, set forth, or au- 
“ thorized by the quceii^s majesty ; or if any person or persons 
Sacrilegious sliall unlawfully, contemptuously, of their own power or au- 
rtdrays. « thority. pull down, <leface, spoil, or otherwise break any altar, 

or altars, or any crucifix, or cross, in any church, chapel, or 
church-yard ; cvey such offender and offenders, his or llieir 
** aiders, procurers, or abettors, may be apprehended by any 
constable, or churcli warden of the place where such oilence 
shall be committed, or by any other officer or person then 
being present at the time of the said offence ; and being so 
apprehended shall be brought before some justice of peace, 
“ by whom they shall be committed forthwith, and within six 
days the matter shall be examined by the same, together with 
some other justices ; and on proof by two witnesses, or con- 
fossion, the offender shall be committed for tlirec months, and 
alsi) till the next quarter sessions, where, if they repent, they 
** shall be discharged upon giving sureties for their good beha- 
viour for a year, and if they do not repent they shall be com 
mitted till they do.” 


2 


Sect, ill. k hath been resolved, that the disturbance of a mi- 

Om. Alcyii, 50. ni.ster in saying the present common prayer is within this statiiti! ; 
213ubi. 51. jjjj, (.xpress mention of such divine service as shoiihl after- 

wards be aulliorizcd by queen Mary, doth imjilicitly hielnde siicli 
also as should be authorized by l.'Cr successors ; for since the 
king never dies, a prerogative given generally to one, goes of 
course to others. 


The ofTciice of 
disturbing a 
dissenting con- 
gregation. 


St:ct. 32. Also it is enacted by 1 Will, and Mary, c. 18. s. IJ). 
“ riiat if any person shall willingly and of pnrpo'^e, maliciously 
“ or contemptuously come into any cathedral or parish-churcli, 
“ chapel, or other congregation permitted by the said a(‘t, and 
“ disquiet or disturb the same, or misuse any preacher or teacher, 
such persons, upon proof befoTe any justice of peace, by two 
or more sufficient witnesses, shall find two sureties to be bound 
by recognizance in the penal sum of fifty pounds, and on de- 
fault of such sureties shall be qommitted^ to prison, there to 
remain till the next general or quarter sessions, and upon coii- 
“ viction of the said offence, at the said general or quarter ses- 
“ jisious, sliall suffer the pain and penalty of twenty pounds.” ^ 

t Sect* 



Cli. 28. 


495 


Affrays 

f Sect. 35. By 3 1 Geo. 3. c. 32. s. 10. the same is enacted Ojrcncc of 

Catholics who shall conform to the cli- tiloliic toif re- ^ 
rcctioiis of this statute, is particularly set forth iu the 

former part of this work. Ante, p. 384. 

3. Of Forcible FjHiries and Detainers, 

It seems that, at the common law, a man dissc'ised of any lands, Lami). »r>.s. 
or tenements, (if he could not prevail by fair means,) might law- 
fully regain the possession thereof by force, ( 1) unless he were 
put to a necessity of bringing his action, by having neglected to 
re-enter in due time. 

Sect. 1. And it seems certain that even at this day, he who is Koilw. 92 . 
wrongfully dispossessed of his goods, may justify the retaking of y»‘lv. 172. 
them by force from the wrong-doer, if he refuse to redelivcu* 
tluiiii ; for the violence which happens through the resistance of ilai.Amiai.s46'. 
the wrongful possessor, being originally owing to his own fault, 3 Comm. 4 . s. 
gives him no just cause of complaint, inasmuch as he might have 
prevented it by doing as he ought. 

Sect. 2. Blit this indulgence of the coniinoii law, in suffering 
persons to regain the lands they were unlawfully deprived oi, 
having been found by experience to be very prejudicial to the 
[)iiblic [leace, by giving an opjiortunity to powerful men, under 
the jirctcncci of feigned titles, forcildy to eject their weaker neigh- 
bours, and also by force to retain their wrongful possessions ; it 
was thought necessary by many severe laws to restrain all per- 
sons from the use of such violent methods of doing themselves 
justice. 

Sect. 3. However, even at this day, in an action of forcible irir. 7. 17 . » 
entry grounded on those laws, if the defendant make himself a ^ 
title which is found for him, he shall be dismissed without any ij’ Force 
iiKjiiiry concerning the force. For howsoever he may be punish- 29 . 
able at the king’s suit, for doing what is prohibited by statute, 

as 

( 1 ) This dictum of Tlawkins has been questioned. wonh viann forti, and the entry being stated to 

It 'is siiid lliat an indictment at common law will have been made by twelve persons, sliewed sucli 
lie for a forcible entry. From which it nccesba- actual force as amounted to a breach of the peace, 

nl\ follows that .such forcible entry is illegal at and that llic facts so cliargcd amounted to an 

ciunmon law ; sec tlic case of R. v. J. Scott, .5 indictable oltence. And it was so held by the 

Jhirr. 1690. In a .subsequent case of the King v. court. The determination, however, did not* seem 

Wilson, GT. R. 357, which was an indictment at to be quite satisfactory judging from the report 

common law against twelve persons for ttnlaufidlif of the case ; for, on a subsequent day in the Term, 

with force and arm.s, injuriously, ami with a btroug Lord Kenyon again adverted to tlic case, anil said, 

Jnmi, having ciUered into a certain mill, and in the “ Perhaps sonic doubts may hereafter arise, re- 
possession of oneM. Lewis, and him, the said M. siiecting what Mr. Serjeant Hawkins said, that 

Lewis, from the possession of the said premises, at common law the party may enter with force 

nnhinfully/mjKiTumsly, iimiu'ithailrongtuiiid, CK- into Uiat to wbieli he had a legal right. But 

pelling him therefrom, and upon demurrer it was without giving any opinion upon this dictum, one 

objected, that the facts as disclosed in this count way or the other, but leaving it to be proved or 

amounted but to a trespass, and not an indictable disproved, whenever that question shall arise ; all 

offence. It was admitted that, if the indictment we wish to say is, that in our opinion this case leaves 

had only charged the entry to have -been vi et that question untouched — it appearing, by this 

armis, that it would only have aniouiiled to a tres- indictment, that the defendants vnlayfrlly en- 

pass, as implying no more force than the construe- tered, and therefore the court cannot intend that 

tive force which h implied in every tortious entry they had any title.** 

upon the land of another. But it was said that the 
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I as a coiUemQcr of the laws and disturber of the peace, yet he 

f ^ shall not be liable to pay any damages for , it to the plaintift*, 

; whose injustice gave liitii the provocation in that inaiiiier to right 

; himself. 


3 Tnst. l<il. 
C’rojii. 1(W. 
D.ilt. c. 



Sect, 4. Since therefore offences of this nature are made such, 
not by the coinnion law but by statute, I sliall, for the bcllia’ 
understanding thereof, consider the several statutes relating to 
this subject. 

Sect. 5, And first, I find it agreed, that ^by Q, Ed\^^ 3. whicli is 
ronnnonly called the Statute of Northampton, if there be any 
use made of arms to strike a terror into the persons upon whom 
a forcible entry is inade^ any justice of peace, or other oflicer, 
who is within tlie purview of that statute, may both seize tlie 
arms for the king’s use, and also im[)risou the offenders, but not 
restore the party injured to his possession ; but the said statute 
having been fully set forth in the foregoing title “ Affray,” I 
shall proceed to those statutes which more directly relate to this 
matter. 

Sect, 6, And first, it is enacted by .3 Rich. C. c. 7. in the fol- 
lowing words : And also the king defeiulcth, that none from 
henceforth make any entry into any lands and teneme nts, hut 
in case w'herc entry is given by the law ; and in such case 
not with strong hand, nor with multitude of people, but only in 
peaceable and easy manner. And if any man from henceforth 
do to the contrary, and thereof be duly convict, he shall he 
punished by imprisonment of his body, and thereof ransomed 
at the king’s will.” 

Sect, 7. Rut this statute being found by experience not sufii- 
cieiitly to have provided against the iniscliief intended to be 
redresseti by it, inasmuch as it gave no speedy remedy to the 
party injured against the wrong-doer, but left him to the com- 
mon course of proceeding by way of indictment or action, and 
made no pn*''ision at all against forcible detainers, it was thought 
necessary to supply these defects by other additional laws. 

And to this purpose it was further enacted by 15 Rich. 2. c. 2. 
'J'hat the said statute, and all others made against forcible en- 
** tries, &c. shall bo fully exi.cutcil : and further, that at all times 
“ that such forcible entries sliall be made, and complaint thereof 
** Cometh to the justices of peace, or to any of them, that the 
sjsnie justices or justice take sufficient power of the county, 
and go to the place where the force is made ; and if they find 
any that hold such place forcibly, after such entry made, 
they shall he taken and put in the next gaol, there to abide 
convict by the record of the same justices or justice, until they 
“ have made fine and ransom to the king. And that all tlu? 

** people of the county, as well the sheriff as others^ sliall be 
attendant upon tlio same justices, to go and assist the same 
justices to arrest such ofienders, upon pain of imprisonment, 
and to make fine to the king ; and in the same manner it shall 
“ be done of them that make such forcible entries in benefices 
or offices of holy church.” 


Sect. 
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Sect. 8. In the exposition of this statute it hath been hoUieii, gco. 
that one justice of peace may make a record of such a forcible t>At. c. 22 . 
holding, and that such re(!f)rd is not travcrsaLle, because thii 
Justice of peace, in making thereof, acts not as a minister but as 
a Judge. 


Also it hath (a) lately been solemnly resolved in Colonel Lei<^h“ R.inu, 
ton’s Case, that the same justice may assess the fine for this offence, 
either before the time of conviction, or after ; but it is saiil, that 13 
such justice of peace hath no power to commit the offender to Croai. 
gaol, unless he do it immediately upon the fact, or unless the r. 22. . 

offender shall afterw ards refuse to find sureties for his good be- 


haviour. 


Hil. i. Goo. 2. 
Stra. 79-1. Ltl. llayin. 


Also it was holden by the court in Leighton’s Case above- s.illi« ui,353. 
mentioned, that if a person, against whom a complaint shall be a L. U*iy. 151K 
made as having been guilty of a forcible entry, shall either tra- "Ity* 

verse the entry or the force, or plead that he has been three 
years in possession, the Justice may summon a jury for the trial Cas. 239. 
of such traverse, for it is impossible to deteimiiie it upon view ; 
and if the Justice have no power to try it, it wouid be easy for any 
one to elude the statute by tlie tender of such a traverse, and 
therefore by a necessary construction, the justice must needs 
have this power, as incidental to what is cx])re.ssly given him. 


Seel. y. But this statute being likewise veiy defective in many 
njspects, as in not giving any remedy against those w'ho were 
guilty of a forcible detainer after a peaceful entry; nor even 
against those who were guilty of both a forcible entry and a for- 
cible detainer, if they were removed before the coming of a jus- 
tice of peace ; and in not giving the justices of the peace any 
pow er to restore the party injured by such force to his posses- 
sion ; and also in not fixing any pain on tluj sh<*riff’for not obe\- 
ing the precepts of the justices in the execution of the said 
statutes; it w'as further enacted by 8 Hen. 6 . c. y. That from 
heiicefortli where any doth make any forcible entry in lands 
and tenements, or other poa'^essions, or them hold forcibly, 
after complaint thereof made within the same county where 
‘‘ such entry is made, to the justices of the peace, or to one 
of them, by the party grieved, that the justices or justice so 
“ w arned, within a convenient time shall cause, or one of them 
shall cause, the said statute to be duly executed, and that at 
the costs of the party so grieved.” 


Sect. 10. And it is further enacted by the saiil statute, That 
though such persons making such entries be present, or else 
‘‘ departed before the coining of the said Justices or Justice, not- 
withstanding the same justices or Justice in some good town next 
“ to the teneiiu nts sc entered, or in some other convenient place 
according to their discretion, shall have, and cither of them shall 
have, authority and power to inquire by the people of the same 
county, as well of them that make such forcible entries in lands 
and tenements, as of them which the same hold with force. 
'' And if it be found before any of them, that any doth contrary 
to this statute, then the said Justices or Justice shall cause to 
»V0L. I. K K rcscizo 



OFFENCES AGAINST PUBLIC PEACE. Bk. 1. 


'' reseize the lands and tenements so entered or holden as afore, 
** and shall put the party so put out in full possession of the 
“ same lands and teneiiieiits, so entered or holden as before.” 

Sect, 1 1 . And it is further enacted by the said statute, “That 
''‘^whcii the said justices or justice make such inquiries as before, 
“ they shall make, or one of them shall make, their warrants and 
“ precepts to be directed to the shcritt* of the same county, com- 

manding him of the king’s behalf, to cause to come Ixdoie 

t’lem, and every of them, sufficient' and different persons, 
“ dwelling next about the lands so entered as befon.*, fo impino 
“ of such entries, whereof every man which shall be impanelh d 
“ to inquire into this behalf, shall have laud or tenemeiil of Uic 
“yearly value of forty shillings by the year, at the hast, al)o\r 
“ reprizes, and that the sheriff return issues upon eveiy of them 
“ at the day of the first precept returnable, twenty shillings, and at 
“ the second day forty shillings, and at the third time an humlr<‘d 
“ shillings, and at every day after the double. And if any sheiiff 
“ or bailiff within a franchise, having return of the king’s writ, be 
“ slack, and make not execution duly of the said j>rcccpts to him 
“ directed to make such inquiries, that he shall forfeit to the 
“ king twenty pounds for every default, and moreover shall make 
“ fine and ransom to the king. And that as well the jiislicos or 
“justice aforesaid, as the justices of assize, shall have power to 
“ hear and determine such defaults of the said sheriffs and bai- 
“ liffs, at the suit of the king, or of the party grived, &c/’ 

Sect, 1^2. And it is further enacted by the said statute, “ I’hat 
“ mayors, justices or justice of peace, sheriffs ami bailiffs of 
“ cities, towiivS, and boroughs, having franchise, have in tiu* said 
“ cities, towns, and boroughs, like pow er to r(‘movu such entries, 
“ and in other articles aforesaid, rising within the same, us the 
“ justices of peace, and sheriff’s in counties and countries afon.*- 
“ said have,” 

Sect, 13. But it is provided by the said statute, “ That they 
“ who keep their possession.'^ with force in any lands and tem;- 
“ nicnts, whereof tlnw or their ancestors, or they whose cstale 
“ they have ill such lands and tenements, have continued their 
“ possessions in the sai :e by Inrce years or more, be not eiula- 
“ inaged by force of this statute.” 

Sect. 14. And the said proviso was further enforced and ex- 
plained by 31 Eliz. c. 11. by which it is deebired and enacted, 
“ That no restitution upon any indictment of forcible entry, or 
“ holding with force, be made to any person, if the person so 
“ indicted hath had the occupation, or been in quiet possession, 
“ for the space of three whole years together, next before the day 
“ of such indictment so found, and his estate therein not ended ; 

“ w hicli tlic party indicted may allege for stay of restitution, and 
“ restitution to stay till tliat be tried, if th(i otin r will deny or 
“ traverse the same. And if the same allegation be tried again.st 
“ the same person so indicted, lie is to pay such costs and da- 
“ mages to the other party, as shall be assessed by the judges or 
‘ justices before whom the same shall be tried; the same costs 

“ and 
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and damages to be recovered and levied, as is usual for costs 
and damages contained in judgments upon other actions.’’ 


Seri. Jo. Ill the constniction of these statutes it was holden, 
tluil if a lessee ior years, or copyholder, lie ousted, and the lessor, 
or lord, «lisseised, and such ouster, as well as disseisin, be found 
in an indictment of forcible entry, the court may in their discre- 
tion award a restitution of possession to such lessee or copy- 
holder; which was, by necessary consequi nce, a reseisin of the 
fi‘(‘ehoId also, whether tj;e lessor or lord had desired or oj)posed 
it. But it was a great question, whether a lessee for years, or a 
copyholder, being ousted by the lessor or lord, could have a resti- 
tution of their possession within the equity of 8 Hen. (i. the 
words whereof as to this purpose are, that the justice shall re- 
seizc the lands, &c.” by which it seems to be implied, that the 
party must be ousted of such an estate therein, whereof he may 
be said to be seised, which must be a freehold at least. 


rrom, lol. 
16b, 


Wlv. 81. 
Con. 1 Leoi). 


Croin. 71. 
Dalt. c. 77. 
Sfivil, 68. 
Faji-LsI. XXi. 


Srii. H). But to remove this doubt, it is enacted 21 Jac. 1. 
c. lo. “ 'i'hat such judges, justices, or justice of the peace, us, 
“ by reason of any act or acts of parliament then in force, were 
“ authorized and enabled, upon inquiry, to give restitution of 
“ possession unto tenants of any estate of freehold, of llieir lands 
“ or toncmeiils, which shall be entered upon with force, or from 
them withholden by force, shall, by reason of that act, have the 
‘‘ Iik(‘ and tlie same authority and ability from henceforth (upon 
‘‘ iiidietmenl of such forcible entries, or forcible withholding be- 
l‘(UHi tluiiii duly found) to give like restitution of possession unto 
tenants for term of years, tenants by copy of court-roll, guar- 
dians by kiiiglit’s-sei vice, tenants by e/egit, .statute-merchant 
“ and slajile, of lands or tenements, by them so hohlen, which 
.'‘hall be entered upon by force, or lioklen from them by force.” 


Serf. 17. But it hath been holden, that a tiniant by the vcige ir>J. 
is not within this statute, because lie is not w ithin the express C\>. Lti. ri. 
words: sed quicie ; for since such jierson hath no other evidenci^ 
ot his title but by the copy of Cvuirt-roll, he seems at to be 

within the meaning, if not within the word.s of the .statute. How- 
ever it seems clear, that if a lessor eject liis les.see for years, and 
afterwards be forcibly put out of posse.ssioii again by such lessee, 
lie hath no remedy for a restitution by force, of any of the above- 
mentioned statutes; for he cannot have it by 8 llVn. (). because Vide Salk. 587. 
he always contiiiiied .seised of the freehold, and clearly he is not Cronj. 7i. 166. 
within li I .Tac. 1. c. 1.5. Dali. c.77. 


Sect. 18. How'cvcr, there seems to be no doubt but that a jus- Lamb. 155. 
tiee of peace, &c. may, in either of the said eases, remove the Crom.71. 
force, and commit the otteiider, &c. 

Sect. 19. Having tlius set forth the several statutes relating to Strange, 443. 
thi.s subject, together with the mischiefs which occasioned them, 794. 
and the several defects of each of them, I shall, for the better 
understanding of them all in general, proceed to examine the 
following particulars : 

1. What shall be esteemed an entry within these statutes. 


K K 2 


2. Whaf 
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Croni. 70. 
Dalt, C.77. 


Cronit 69. 

Diilt. r. 77. 
Con. C. Car, 
486. 

2 Coni. Dio. 
ii63. 

Croni. 69. 
l)alt.c. 77. 

B. 2. c. 29. 5. 4. 


Croni. 69. 
Dali. r.77. 
Co. J/jt. 256. 


Croui. 

Dali. c. 77. 
2 Jl. 7. 3^;. 


liamb. 140i 6c' 
Dalt. c. 77. 
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What entry is to be adjudged torcible. 

3. What detainer shall be adjudged fovriblc. 

4. In respect of what kind of possessions one may be guilty 
of sucli forcible entry or detainer. 

' ,5. What persons may be guilty thereof. 

(i. What ought to be tlie form of a record grounded upon 
these statutes. 

7. Of what kind of possessions a restitution is to be awardid. 

8. To whom such restitution ought to be made. 

9. By whom, and in what maimer, it is to bi‘. awaiilod ami 
given. 

10. In what cases it may he barred hy tlie contiuiiaiice oi a 
possession for three years. 

1 1. For what other causes it may be slaved. 

12. How it may be superseded liefore it is excciiled. 

13. How it may be set aside after it is executed. 

As to the First Point, viz. What shall be esteemed an entry 
within these statutes. 

Sect. 20. It seems certain, that if one who pretends a title to 
lands, barely go over them, cither with or without a great num- 
ber of attendants, aimed or unarmed, in bis way to tin* <‘hureli, 
or market, or for such like purposi*, williout doing any act.whieli 
cither expressly or impliedly amounts to a claim oi such lands, 
be cannot be said to make an entry thereinto within tin* meaning 
of these statutes. 

iS'ec^. 21. Yet ill such case, if he make an actual claim with 
any circumstances of force or terror, lie seems to be guilty ol a 
forcible (mtry within 1 and !5 Rich. 2. whether his adversary 
actual 1) t]uit his posses.sion or not. 

Sect. 22. Also all those wlio accompany a man when he makes 
a forcible entry shall Uc adjudged to enter with him, within the 
int.ent of these laws, whether {’.cy aetiially came upon the lands, 
or not. 

Sect. 23. So also .shall tliose who, having an estate in land by 
a defeasible title, continue with force in the possession thereof, 
after a claim made by one who had a right of entry thereto. 

Sect. 24. But he who barely agrees to a forcible entry made 
to his use, without his knowledge or privity, shall not be ad- 
judged to make an entry within these statutes, because he no 
way concurred in or promoted the force. 

As to the Second Point, viz. What entry is to be adjudged 
forcible. 

Sect. 2.5. It seems clear that it ought to be accompanied with 
' some circumstances of actual violence or terror; and therefore 

that 
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that an entry which had no other force than such as is implied by Co. Lit. 257 < 

the law ill every trespass whatsoever, is not within these statutes. 

. 1 Sid. 101. 

And therefore, for the better understanding hereof, I shall i 90 . 
consider. 


1. In respect of what acts of violence an entry may be iid- 
judged forcible. 

2. In respect of what circumstances of terror. 

As to the lirst of these particulars, viz. In respect of what acts 
of violence an entry may be adjudged forcible. 


Sect. (26. It seems to be agreed, that an entry may be said to 
be forcible not only in respect of a violence actually done to the 
person of a man, as by beating him if he refuse to relinquish his 
possession, but also in respect of any other kind of violence in 
the luanncr of the entry, as by breaking open the doors of a 
house, whether any person be in it at the same time or not, espe- 
cially if it be a dwelling-house, (r/) and perhaps also by any act 
of ontragi^ after the enliy, as by carrying away the party's goods, 
(6)Si.c. which being found in an assise of novel dir seisin, wdli make 
the defendant a disseisor with force, and subject him to fine and 
imprisonment. And, according to some opinions, an entry may 
li<i said to be forcible from the bare drawing up of a latch, or 
pulling back the bolt of a door; but surely sncli inconsiderable 
cii(Hinistances as these, which commonly pass between neigliboiir 
and neighbour, without any offence at all, can never bring a man 
w itbin the meaning of these statutijs, which speak of entries with 
'-trong band, or multitude of people: and it hath been holdeu, 
that an entry into a bouse through a window, or by opening a 
door with a key, is not forcible. And it is said, that if one find 
a man tint of bis bouse, and forcibly withhold him from return- 
ing to it, and send persons to lake peaceable possession thereof, 
in the parh's absence, yet be is not guilty of a forcible entry, in- 
usiiuicli as he ilid no violence to the house, but only to the per- 
son of the other. I3ut pciliaps this opinion may justly be ques- 
lionrul, because lliougli the force be not actually done upon the 
land, nor in the very act of tlie entry, yet since it is used with an 
immediate intent to make such entry, and is the only cause it 
m(‘t with no opposition, surely it caimot.be said that llie entry is 
without force, which, whether it be upon or oft* the land, seems 
equally within the statute. 


Slim. 116. 138. 

1 Roll. 2. 

Ni)y, i;Ui, 137. 
(tf) See Ilex V. 
iiathurst, 

.3 15urr. 1732. 
{h) See Ilex i\ 
Jubson, 

3 Burr. 1702. 

7U>th. 
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Moor, 6 .h>. 
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As to the second particular, viz. In respect of what circiini- 
stances of terror an entry may be adjudged forcible. 

Sect. G7. It is to be observed, that wherever a man, either by Sumraary, 128. 
bis behaviour or speech, at the time of his entry, gives those who 
are in possession of the teiienieuts which he claims, just cause 
to fear that he will do them some bodily hurt, if they will not 
give w'ay to him, his entry is esteemed forcible, whether he lOll. 7. 12. 
cause such a terror by carrying with him such an unusual iium- 
her of servants, or by arming himself in such a manner, as 
plainly intimates a dc.sigii to back his pretensions by force, or by 
artually threatening to kill, maim, or beat those who shall con- 
linue in possession, or by giving out such speeches as plainly above cited. 

imply 
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imply a purpose of using force again.st those who shall make any 
resistance; as if one say that he will keep his possession in spite 
of all men, See. 

Sect, CcS. Blit it secmelli that no entry shall be judged forcible 
from any threatening to spoil another’s goods, or to destroy his 
cuttle, or to do him any other such like damage whieli is not 
personal. 

SerL 2f}. However, it is clear, that it may be conunitted by a 
single person as well as by twenty. 

As to tlic Tiiitto Point, viz. What detainer is to be adjudged 
forcible. 

SecL 30. It si'ometli certain, that the same circumstances of 
violence or terror, which will made an entry forcible, will make a 
detainer forcible also : from whence it seems to follow, that who- 
ever keeps in his house an unusual number of people, or unusual 
w('a[ions, or threatens to do some bodily hurt to the former j)Os- 
.«cssor, if lui ilare return, shall be adjudged guilty of a forcible 
detainer, though no attempt be made to re-enter; and it hath 
been said, that he also shall come under the like coiistruclion, 
who places men at a distance from the house, in order to assault 
any one who shall attempt to make an entry into it; ami that he 
also is in like manner guilty who shuts his doors against a justice 
of peace coming to view the force, and obstinately refuses to h t 
him come in: but it is said, that a man ought not to be adjudged 
guilty of thi.s offence, for barely refusing to go out of a house, 
and continuing therein in despite of another. 

As to the Fouktu Point, r/z. In respect of what kind of 
possessions one may be guilty of a forcible eiitiy or detainer 
wiihin those statutes. 

>^crt. 31. It seems clear, that one irniy come within the danger 
tiu'reof hr a force done lo ecclesiastical possessions, as (f/j 
cli.i relit > (/j) vicarage-houses ^c. as much as if the same were 
done to any temporal inhcriuricc.' Also it hath bi eii liolden for 
;i general rule, that one may be indicted for a forcible entry into 
any .‘,uch incorporeal hereditamenl, for which a (r) writ of entry 
lie, either by the common law', as for (//) rent, or by statute, 
a., for (c) tithes, Sic. Hut 1 do not Jind any good authority, that 
such an indictment will lie for a (J') common or (g) oflice; but 
It seems agreed, that an indictment of foiciblc detainer lies 
ag.'iiiist any one, whether he be the terre-temuit or a stranger, 
who sliall forcibly disturb the lawful (//) proprietor in the enjoy- 
ment of any of the above-mentioned posscs.sions ; as by vioh utly 
resisting a lord in his distress for a rent, or by menacing a com- 
moner with bodily hurt, if he dare put in his beasts into the eom- 
luon, &(’. Yet it seems clear, that no one can come within the 
danger of these statutes by a violence otfered to another in 
resj)i,ct of a way, or such like casement, w'hich is no possession. 
Al.so it seonioth, that a man cannot be convicted upon views by 
force of 1,) Rich. 12. of a forcible detainer of any such tenement, 
w herein he cannot be .said to have made a precedent forcible 

entry. 
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entry, because that statute gives the justices a jurisdiction of no Videiafra,s. io. 
other forcible detainer, but what follows a forcible entry. ^ 

As to the Fifth Point, viz. Who may be guilty of a forcible 
entry or detainer within these statutes. 

Sect. .‘32. It seems clear, that no one can come within the in- 
tention thereof by any force whatsoever done by him in entering 
into a tenement, whereof he himself had the sole and lawful pos- 
session, both at and before the time of such entry; as by break- 
ing open the door of his own dwelling-house, or of a castle, which 
i.s his own inheritance, nut forcibly detained from him by one 
who claims the bare custody of it ; or by forcibly entering into 
the land in the possession of his own lessee at will. Sed quaere. 

Scct^ .‘53. But it seems clear, that a joint-tenant, or tenant in 
common, may offend against the purport of these statutes, either 
by forcibly ejecting, or forcibly holding out his companion ; for 
though the entry of such a tenant be lawful per mif et per ioul, 

.so that he cannot in any case be punished in an action of tres- 
pass at the common law, yet the lawfulness of his entry no way 
excuses the violence, or lessens the injury done to his companion, 
ami consequently an indictment of forcible entry into a moiety of 
a manor, &c. is good. 

SecL .'>4. Also if a man have been in possession of land for 
ui'ver so long a time, by a defeasible title, and another, who hath 
a iiglil of iMitry then'unto, make a claim, and yet such WTongful 
))ossessor still continue his oc(‘U]>atioii wdth force and arms, he is 
piinisliable for a forcible enlry and detainer again.st the purport 
td' tliese statutes, because* all the estate w'hereof he w'as seised 
b(‘for(*. such claim was wdiolly defeated by it, and his continuance 
ill possession afterwards amounted in the Judgment of law to a 
new entry. 

Sect. .3.5. It i.s said, that an infant or feme covert may be guilty 
w ithin the intention of the statutes, in respect of such actual vio- 
lence as shall be done by them in person, but not in respect of 
what shall be done by others at their command, because all such 
commands of theirs arc void :* also it is said, that a feme covert 
may lie inipri.soiied for such offence, but that an infant ought not, 
bci'anse he shall not be subject to corporal punishmenl by force 
of the general words of any statute wherein he i.s not expressly 
named. 

As to the Sixth Point, viz. What ought to be the form of a 
record grounded upon these statutes: it hath been resolved, 

Sect. ‘5(). First, Tliat it is sufficient in the caption of such an 
indictment to say, that it was taken before A. B, and C. D. Jus- Pcilmi'r, ?7r. 
liciariis ad paceni domini regis comervandum assiguatis, without •^‘**'’* 
sluwviiig that they !iad authority to hear and determine felonies 
and trespasses; for the statute enables all justices of peace, as 
such, to take such indictments. 

Sect. 37. Skcondly, It hath also been resolved, that the Dali. c. 8i. 
louement in which the force was committed must be described 
with convenient certainty, for otherwise the defendant will neither 1732 ! 

know 
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know the special charge to which he is to make his defence, 
neither will the justices or sheriff know how to restore the 
injured party to his possession; and from hence it follows, that 
an indictinent of a forcible entry into a (a) tenement (which may 
signify any thing whatsoever), (/») w herein a man may have an 
estate of freehold, or into a house (c) or tenement, or into two 
closes of meadow (d) or pasture, or into a rood (c) or half a rood 
of land, or into (/) certain lands belonging to such a house, or 
into such a house, without shewing in what {g) town it lies, or 
into a (/i) tenement, with the appurtenaneps, called Truepenny in 
U. is not good. 

13ut it hath been resolved, that an indictment for a forcible 
entry in (/) domum mansiomdem, sive messnaginm, &r. is good, for 
these words are equipollent: also that such an indictment for an 
entry into a (A:) close, called Serjeant Hern’s close, &c. without 
adding the mimlicr of acres, is good, for here is as much cer- 
tainty as is requircMl in an ejectment. And it hath been ad- 
judged, that such iiidiclinent may be void as to such part thereof 
only which is uncertain, and good for so much as is certain, and 
llierefore that an indictment for a forcible entry into a house, and 
certain acres of land thereto belonging, may be cpiashed as to the 
laud, and stand good as to the house. 

Sect. ;)8. Thirdly, It hath been also resolved, that an in- 
dictment on 5 or 15 Hich. 2. nceils not shew who had the free- 
hold at the time of the force, because those statutes seem equally 
to punish all force of this kind, without any way regarding what 
estate the party had on whom it was made; yet it seems, that 
such an indictment ought to shew that such an entry was made 
on the possession of some person who had some estate in the 
tenements, either as a freeholder or lessee for years, Scc. for 
otherwise it doth not appear that sneli mitry was made injurious 
to any one. But it is said, that an indictment on 8 Hen. 6. must 
shew, that the place wdiereiii the force was committed was the 
freehold ol tin; party grieved at the time of such force; and, 
therefore, that it is not sufficient to say, that the defendant with 
.strong hand, &c. entered into such a house, existens /ifjerum tenc” 
menfitm J. S. S\’r. witimut saying, aditinc existens Ubenun tenc-- 
incntmi J. S. for otherwi'^e it u. ^y be intended, that it w'as his 
freehold at the time of the indielment only, and not at the time 
of the force; and according to the general opinion, an indictment 
on that statute cannot wairant an award of resMtution, unless it 
iiiid that the paity was seised at the time. 

Yet it is said, that the w'antof such an express lliiding may be 
supplied by siicii words as necessarily imply, that the party was 
seised at the time of the force: as w'herc it is expressly laid 
that the defendant disseised J. S, &c. which is impossible, unless 
he had been sei.sed of the freehold at the same lime; and it hath 
been said, that it is sufficient in such an indictment to say that 
the paity was posfiessionatns pro lermino vitcc, without using the 
word ,scisilus, Sfc. for the same propriety of expression is not re- 
quired in indictments as pleadings; sed qiiccre. 


Also 
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Also it is said^ that if it do appear either in such an express or 
implicit manner, that the party injured had the freehold of lUc 
land at the time of the force, it is not necessary' to shew further 
what estate in particular he had therein, or by what title he 
claims the same; for it is not the title but the possession which 
is ill question. 

And upon the like ground it hath been adjudged, that an in* sR. Abr. 8o. 
dictmeut on the said statute for entering on my farmer, and for- 
cibly expelling him, ^nd disseising me, is good, without shewing 
what estate such farmer liad; for it is sulllcient to shew that he 
had the possession, and the injury compluiiicd of is the forcible 
disseisin done to me, which, being the main point of the indict- 
ment, if it be sufficiently set forth in substance, the indictmeut is 
g«)od : yet in this very case, the want of shewing that such farmer 
was ousted would have been an incurable fault; because his Yclv. i6:>. 
possession being my possession, unless he were ousted, 1 could 
not be disseised. 

Also it hath been holdeii, that as an indictment on 8 lien. f>. Farrt.'i,I. jy:>. 
must shew that tlie party who is put out of povssession was seised 
of a freehold, in order to bring him within the purview of that 
statute, so also an iiulictmeut on 21 Jac. 1. c. lo. must shew, 
that the party injured w’as possessed of such an estate as will 
bring him within the provision of that act; and upon this ground 
it hath been r(‘Solved, that such an indictment, setting forth in i Ve». J06. 
general, that the party was jiossessed, or that he was possessed 
for a certain term, without achling that it was for years, is not i Sid. 102. 
good: for in the first case it may be intended, that he was pos- ^ 
sessed only by virtue of a lease at will; and in the second, that Saik, 260 . 
he Mas possessed of a term for life; in neither of which cases he Faircvsl. 123. 
is within the benefit of 21 Jac. I. c. lo. Vet it hath been said, 
that the possession of such an estate as is within that statute, is 
sufficiently set forth in the reciting part of an indiclmeul, as thus, 

(/und viini J. S. was possessed for a certain term of years, and, i Mod. 73. 
being so possessed, was, by strong hand, ifcc, put out of posses- 
sion, Sec. without ail} direct al4‘gatioii of such a possession. 

Sixt, 30- rouuTKLY, It hath been resolved, that a repugnancy 
in s(*tting forth the offence in an iiidictineiit upon any of these 
statutes, is an incurable fault; and upon this foundation it hath 
beiMi ailjud.gcd, that an indictment on 8 lien. G. setting forth, 
that the defendants pncifica intnreerant, et einn adtunc cf ibi-- Ale^n, /) 0 . 
dan vi ct armis disscisicerunt, or that J. S. was seised and pos- 272. 
scssed, is void. And it hath also been adjudged, that an indict- i>op|,an,, 
ment oil 21 Jac. 1. setting forth, that the party injured w as pos- Raymond, 07. 
sessed of a term for years, or of u copyhold estate, and that the 
did'eiulaiits with strong hand ousted and disseised him, is void; " ' ^ ’ 

because it is absurd and contradictory to set forth a disseisin of 
such ail estate whe»eof it is impossible that any man can be dis- 
seised. Also it hath been holdcii, that an indictment on 8 Hen. G. 
setting forth a disseisin of land, adtunc et adhitc existem liberum 
tencnicntum J.S. is void for ds repugnancy, inasmuch as it im- 2 Roll. 3 it, 
plies, that d. S. always continued in possession, which, if it be ^ 
true, makes it impossible that he could be disseised at all; but I sid. 102. 

some 
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some have said that this seeming repugnancy may be reconciled, 
by intending that the disseisee might re-enter after the time of 
the disseisin, and before tlie finding of the indictment. However, 
it seems clear that, if the words adhuc extratenet be added, such 
a repugnancy cannot be helped by any intendment; and that no 
restitution can be awarded on such an indictment, whether those 
words adhiic extratenet be in it or not, because the party grieved 
appears by the indictment itself to have had the freehold at the 
time of the iindiiig thereof. 

Sect, 40. Fifthly, It hath been resolved, that an indictment 
of a forcible detainer, without shewing that the defendant made 
an entry into the same lands, is not good; because the statute 
doth not prohibit one, who hath always been in possession, to 
maintain the same with force. And it seems clear, that a con- 
viction of a forcible detainer upon view, by fon^c of 1.5 Uich. 12. 
cannot he good, unless it shew that the defendant was also guilty 
, of a fi)rcible entry; for the words of that statute are, “ that at all 
“ times that such forcible entries are made, and complaint tlu'reof 
comctli to the justices, that the same Justices, &c. sliall go, 
&c. ami if they find any that hold such place forcibly, after such 
entry made, &c.” by which it is plain, that the justices have no 
jurisdiction by force of this statute, but where the entry, as well 
as detainer, was forcible. Yet in Leigliton\s Case it was re- 
solved, that such a forcible entry is sufficiently set forth in the 
complaint recited in such conviction; and it is plain, that tiu' 
statute could not int<;nd that the forcible entry should be viewed, 
because it is to precede the proceedings of the justices: lint p('r- 
haps it is the better opinion, that an iiulictment upon 8 lien. 0‘. 
.setting forth an entry and forcible detainer, without shewing wlKi- 
ihor the entiy were forcible or peaceable, is good; for is 

no mediuiu In.tween a forcible and peaceable entry; and an entry 
not alh ged to have been forcible, shall bo intended to have been 
jicaceable; or if not so, yet it .seems to be no way materi*il, whe- 
ther it shail be taken to Imv«* bemi forcible or peaceable, because 
in cither case it is equally within the statute, the words whereof 
as to this purpose are, Where any doth make forcible (‘iitry in 
“ lauds and tcuemeiiN, or other possessions, or them hold foi- 
** cibly;” by which it appears, that a forcibhj detainer i.s a dis- 
tinct offence from that of a forcible entry, and no'*\vay (h’peiiding 
on it; and my Lord Chief Justice Holt seemed to be of this 
opinion in Leighton's Case above-mentioned. However, it seems 
10 be certain, that, if a bill both for a forcible entry and f orcible 
detainer, be pnjferred to a grand jury, and found ignoramus as to 
the entry willi force, and hU/a vera as to the iletainer, it will not 
warrant an award of restitution, but is voiil, because the grand 
jury cannot find a bill true for part, («) and false for part, as a 
petit jury may. 

ft 

Sect, 41. Sixthly, It hath been resolved, that no iiidictmeiit 
can wairant an award of re.stitution, unless it find that the wrong- 
doer both ousted the party grieved, and also contimielh his pos- 
session at the time of the finding of the indictment ; for it is a 
repugnancy to award restitution of possession to one who never 
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w^is in possession, and it is vain to award it to one who doth not 
appear to have lost it. 

Sect. 42. Seventhly, It hath been resolved, that the time 
and place of tlie disseisin are sufficiently set forth in an indict- 
ment, alleging that the defendant tati die intravit, &;c. et ipsum 
yJ. B. maun forli dmcisivii, w ithout adding the w^ords adtunc et 
ibidem ; for inasmuch as the entry and disseisin arc both of them 
of the same nature, and the one of them naturally tends to cause 
the other, it is implied, that they both happened at the same 
tijne ; and the forcilJle ^nt^:y being the principal offence within 
llie purview of these statutes, and the disseisin being only added 
to shew tliat the party grieved hath a right to a restitution, as to 
w hich the day of the disseisin is no way material, it scemeth to be 
over-nice to require a precise exactness in setting it forth ; neither 
can it be to any purpose to allege that the disseisin w'as at the 
same place with tlie entry, since it appears from the nature of the 
thing that it could not but be so. Yet in an indictment of mur- 
d('r it is perhaps a fatal mistake, not expressly to shew the day 
and place of the stroke, as w'ell as of the assault, because these 
offences are of diffor(*nt kinds, the one being orly a trespass, and 
the otlicr a f<‘lony, and may well be intended to have ha})peiied 
at different times and places: and the giving of the stroke, being 
the [>rin('ipal offence, ought to be set forth with the most exact 
certainty. 

Sect* i,'!. liioiiTHLY, It hath been resolved, that a disseisin is 
sufficiently set firth, by alleging that tlie defendant entered, &c. 
into such a tenement and tiisseised the party, without adding 
cither the words (n) or (/>) exptdil, (c) iiidc, for the word 

iUsscIsicit implies as much. 

Seel. 1 1. NiNTFrcv, It hath been resolved, that an indictment 
wlfich pursues the w ords of the statute, in alleging an entry, &c. 
to have been made manu forli, need not expressly also to say, that 
it was made vi et armh, because that is implied. Also it is said, 
that as ihe want of those words will not vitiate an indictment 
which pursues the statute, so neither will the using of them make 
good an indictment which does not pursue it; yet it hath been 
resolved, that such an indictment may be good without mention- 
ing any complmiit, though the statute seems to require it; for it 
is said, that those words in the statute are put in caasn abnn- 
datUi : and that if a justice of peace have by any means whatso- 
ever notice of a forcible entry or detainer, he may ami ought to 
proceed against the same according to the said statute, as being 
a disturbance of the public peace, the prescrv;:tion whereof was 
the chief end of these statutes. 

As to the Seventh Point, viz. Of what kind of possessions 
a I't slitution i.^ to be aw’arded. ^ 

Sect. 4b. It seems, that it ought only to be awarded for the 
possession of such tenements as are visible and corporeal ; for no 
omi who hath a right to such as arc invisible and incorporeal, as 
I cuts, commons, &c. can be put out of possession thereof, but 
only at his ow'ii election, by a fiction of law, in order to enable 


C. Juc. 41. ISl. 


lL2.r. 23. S.8G. 


D^cr, (iG. 


Saxr-r, 22.L 
(«) Noy, 126 . 
{^h) (1. J.u*. 32. 
(c) C. Eliz. 

Con. Noy, 120. 


11 Mn<l. 235. 

C\ V.Wz, 461. 
Latch, 221. 

2 HiiN. 25». 
n. 2. c. 25. s 02. 
(.'oil. 1 Kcl*. 
.172. 

2 Kcb. 133. 
13.5. 

1 Vent. 265. 

3 Rnrr. 1732. 

3 liiin, 1609. 


7 Ed. 4. 18. 
Dali. 2.5. 


Ddit. c. 8i. 
Lamb. 153, 


Co. Lit. 323. 
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him to recover damages against the person who hath WTongfully 
disturbed him in the enjoyment of tliem ; for such things being 
mere creatures of the law, and depending entirely upon the con- 
struction thereof, are always in the possession of those whom the 
law adjudges to have a right to such possession; and couso- 
cjueiitly all the remedy that can be desired against a force ofi’ered 
to a man in respect of such like possessions, is to have the actual 
force removed, and the olfenders punished for the same, which 

may be done by the force of 13 Jlich. 2. &c. 

? 

As to the FiiGHTii Point, viz. To whom such restitution 
ought to be made. 

Sccl. 4(i. It hath been holden, that it shall only be given to 
him who i.s found by the indictment to have been put out of an 
actual possession, and consttijuciitly that it shall not be awarded 
to one who was only seised in law, as to an heir upon whom a 
stranger abatelh upon the death of the ancestor, before any actual 
entry by such heir; and from the same ground it followeth, that 
it shall not be granted to an heir upon an indictment, linding a 
forcible entry made upon his ancestor. 

Sect. 47. It hath been holden by some, that if a disseisee re-enter 
peaceably upon the disseisor, and continue for some time peace- 
ably upon the teiieiiieuts in dispute, and afterward ^letain them 
w'ith force, the disseisor shall not be restored upon an indictment 
linding the said force, because his possession was at lirst peaci*- 
ably defeated, and at the time of the foi C(‘, he had, in the judg- 
ment of law, no possession at all. But I cannot be persuaded 
that this opinion is agreeable to llie intention of the said statutes, 
the principal end whereof sianns to be to oblige all persons to refer 
themselves to the courts of justice for the decision of their claims 
to the possession of land, and to restrain them from disturbing 
the public peace by .such endeavours to right themselves; but if 
such a practice as this should be allowed, it would be easy to 
evade tile elfect thereof by refraining from violence at lirst, and 
then for. nig the party to leave die posse.ssion of the premises after 
a .short conlimiance thereon in maine ; neither do 1 see any dilVer- 
enee, bt tween such a continuance for the space of three da\s, and 
a continuance for three hours or minutes, inasmuch as the suhse- 
qiieiit force is in each case eqvi.illy within the mischief intended 
to be ]novi(le(i against by the statutes ; and seeing the slatiiles 
of 8 Hell. 6. and 81 Eliz. c. 11. have expressly provided, that 
those who have been in posse.ssioii for three yea' s shall not be put 
out of possession by an indictment of forcible entry or detainer, it 
s(!ems plainly to be implied, that no one shall have the like ad- 
vantage in respect of a shorter time. 

Seel. 48. It W'ill be needless in this place to shew of what kind 
of heredilameuts, or of what kmd of estate therein, the party n ho 
is to be restm’ed must be found to have been seised or po.s- 
.^t\ssed, because this may sufficiently appear by what hath been 
said in the foregoing part of this title. 

As to the Ninth Point, viz. lly whom and in what maniu r 
;'m,h lesiiiuliou may be awarded and given. 

Sect. 
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Sect. 49 . There is no doubt but that the same justice, before 
whom an indictment of forcible entry or detainer shall be found, 
may grant an award of restitution to the party ; and it is said, 
that he may execute the same either in his own proper person, or 
make his precept to the shcriflT to do it. 

Sect. 50. ]5ut it seems clear, that neither justices of peace, nor 
any court whatsoever, have authority to grant a restitution upon 
a conviction of any force taken by them upon view, unless the 
same be found by an indictment, according to the direction of 
8 Hen. f). c. 9. or 21 Jilc. 1. c. 15. {a) Also it seems to be agreed, 
that no other justices of peace, except those before whom such 
an indictment shall be found, have any power, cither at sessions 
or out of it, to make any award of restitution ; and that no other 
court whatsoever can personally restore the party w ithout a pre- 
c('pt to the sheriff. 


Con\^ ns, 61. 
Dalt. c. 8^;. 
Dver, 187. 

12 IVJod. 495. 


1 Sid, 

1 Krb. 88. 

1 Veil. a()8. 

133 ir, 187. 

Dalt. c. 82. 
Lamb. 184. 

(a) Vide i*. 
Com. Dig. it6G. 
where it is said 
that a justice of 
peace or slK’riiV 
may break open 
a house 1u make 
restitution. 


Sect. 51. Also it hath been resolved, that justices of 07/er and KeiUv. 1 j9. 
terminer have 110 power, either to inquire of a forcible entry or 
tlotalncr, or to aw^ard restitution on any such indictnumt ; because (jy] 
w hen a new power is createtl by statute, and certain justices arc 
assigned to execute it, it cannot regularly be executed by any 
other : and inasmuch as justices of oyer and terminer have a com- 
mission entirely distinct from that of justices of peace, th(‘y shall 
nol, from the general words of their commission, ad inqnirend* de 
omnibus tratfsgr' et de omnibus (tHis arlicuUs et causiscont* forma ni 
quorumeunque statnlorum fact' she perpeirat*, be construed to 
have any such pow ers as are specially limited to justices of peace. 


Yet it hath been resolved, that the justices of the king’s bench Kanvsi. i:]8. 
may aw^ard restitution upon an indictment of forcible entry or 7Kd. 4 . i«. 
detainer removed before them, because the said justices, having a 
supremo and sovereign jurisdiction over all matters of a criminal 
and public nature, have always been esteemed to have power in SccKe\r. 
all causes of this nature, being broiigbl judicially before them, to Jones., Sua, 
give tile parties such remedies iii relation thereto, as they shall 
aj)pear to have a right to dcinaiid, either by common law or by 
statute. ' 


Sect. 52. The sheriff, if need be, may rai'je the power of the Lamb. i.»7. 
county to ussi^^t him in the cxeculiou of a precept of restitution, 
and therefore, if he make a return thereto, that he could not make 
a restitution by reason of resistance, he shall be amerced. 


As to the Tenth Point, viz. How^ such restitution should 
be barred by the continuance of a possession for three years. 

Sect. 53. It appears from the abovementioned proviso of Salkdd, 260. 
8 Hen. 0. and also by 51 Eliz. c. 11. that anyone indicted upon ^^^.* 268 . 
these statutes may allege such possession to stay the award of Farrosl. 138 . 
restitution : in the construction whereof it hath befen holden, that 
such possession must have continued without interruption during 
three whole years next before the indictment; and therefore that byer, i4l 
he who having been in possession of land for three years or more, 2 ^' 

is forcibly ousted, and then restored by force of the statute of iinstfise. 

8 Hen. 6 , cannot justify a forcible detainer, till he have been in Raymond, 85. 

possession ^ sid. 149. 
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possession again for three years after such restitution : and also 
for the same reason it hath been said, tlial he, who, under a de- 
feasible title, hath been never so long in possession of land to 
which anotlicr hath a right of entry, cannot justify such a detainer 
at any time within three years after a claim made by liiin who 
hath such a right, because all defeasible estates in the land aie 
wholly defeated by such a claim, and the subsequent continuance* 
in possession amounted to a new entry. 

Sed, 54. There have been some opinjons that the three years 
possession must be of a lawful estate, and consequently that a 
disseisor’s continuance in quiet possession for never so many > ears 
shall not justify a forcible detainer; but it seems necessary to 
make a distinction between a detainer against him who has a 
right of entry, and a detainer agsiinst a stranger, or one who by 
his laches has lost his right of entry ; for 1 do not see wliy three 
years continuance of a defeasible possession should not justify a 
detainer by force against a stranger, inasmuch as he cannot take 
advantage of another’s right, and bare possession is a good title 
against all persons, except him who hath the right, and cannot 
be lawfully defeated by any other. Also, if one who has the 
mere right to land.s, have so long neglected to rec’over the pos- 
session thereof, till in judgment of law he halli no more right to 
.such possession, till he has recovered it by action, than a mere 
stranger, there doth not seem to be any reason that he should 
have more advantage against a forcible detainer, than if he were a 
mere stranger. 

Sect* 5.), 2 \lso it hath been liolden, that a peaceable continuanre 
in possession for three years after a forcible entry, inidor anv title* 
whatsoever, will not justify a forcible detainer, iiiasnuich as the 
possession was at first gained by force. Jbit 1 cannot think this 
a reasonable construction of the said statutes, for the fon e in the 
detainer, being after three years quiet possession, seems jiisliliable 
by the express words of the .statute; and where the foice used 
in gaining a possession is afterwards wholly laid aside, there 
•seems to be no colour to say, that -it makes the subseqiu'iit ])os- 
.session le.ss quiet or peaceable than it would have been, if lliert* 
had been no force at all used at the first. 

Sect* 56* It seems clear from the express purview of the said 
statute of 31 Eliz. c. II, that wherever the defendant pleadelh 
such a possession in bar of icstitution upon such an indictment, 
i. ither before the justices of peace, or in the king’s bench, no 
restitution ought to be awarded till the truth of the plea bo trio<i ; 
and it hath been holdeii, that the plea of such a possession is 
good, without shewing under what title, or of what estate such 
j»osses.sion was; because it is not the title, but the possession 
only, which is material in this case. 

Sect* 57. It seems that, from the wording of 31 Eliz. c. 11. if 
one who l.as been in possession for three years, be ousted, and 
the same day re-enter with force, and also be indicted for such 
re-entry on the very same day, it may be questioned whether the 
prosecutor ought to have restitution, inasmuch as the words of 
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the statute are, that tlicre shall be no restitution, &c. if the 

pel sou indicted have been in quiet possession for three } ours 
'' next before the day of the indictment found and here the de- 
fendant hath been in possession three years before the day of the 
indictment, though not three years before the indictment, inas- 
much as he was ousted the same day. lJut if it be considered, 
the circiinistance of finding the iadictnient on that day no way i jkur. iii>. 
afl’ects the merits of the case, or lessens the offence anymore than 
if it we*rc found on any other day, and that restitution must have 
been awarded if it IkuI been found on another day, and that the 
mischief complained of in the preamble is, that persons were, by 
colour of such indictments, often turned out of their possessions 
which tliey had quietly enjoyed for three years next before such 
indictments found, which does not extend to the defendant in the 
jiresent case, I rather incline to think, that restitution might b«i 
awarded to the prosecutor in this case ; inasmuch as it clearly 
ajipears, that the defendant’s possession hath not had three years 
uninterrupted continuance within the intent of the statute. 

7\s to the Eleventh Point, viz. For what other causes such 
restitution may be stayed. 

Scrl. dS. It scemeth to be settled at this day, that if the cle- i T\>i.. .tj.i 
b'liilimt tender a traverse of the force, which must be done in 
writing, and not by a bare denial of the force by parol, the jus- \ suL erit. 
tice ought not to make any restitution till the traverse be tried ; Saik.;>b7. 
in order wherennto he must award a venire facias, whereon a jury 
must be n'lurned, on whose verdict the award of restitution p. j 7 .,/ 
ought to depend. 

Sect. 59. It hath been resolved, that if siicli a jury find part i 
of tlie indictment to be true, and part of it to be false, yet if they ^ 
find so much thereof to be true as Avill warrant a restitution, the 
justice ought to restore the party : as where, on an indictm(?nt of 
forcible entry and forcible detainer, the jury find that the entry 
was peaceful, and the detainer was only forcibh'. 

Seel, Go. As the justice is jLiouiul to stay the award of restilii- s.ixil, 
tion, upon the defendant’s tendering a traverse of the force, so it 
hath also been said, that he ought not to make such an award in 
any case in tli^ defendant’s absence, without calling him to 
answer for himself ; for it is implied by natural justice, in the 
construction of all law^s, that no one ought to suffer any prejudice 
(hereby, without having first an opportunity of defending himself. 

As to the Twiilftii Point, viz. How such a restitution may 
be superseded before it is executed. 

Sect. Gl. There is no doubt but that the same justices, by Bjjor, isr. 
whom a restitution is aW'arded upon an indictment of forcible 
entry or detainer found before them, may also afterwards, upon Oalt ’c. 
an insufficiency of the indictment appearing unto them, super- 
sede the same before it is executed. And it hath also been said. Cm. Eiiz. 
that if such an indictment be taken, and restitution awarded by ^ 
four or five justices, that two or even one of the same justices 
may supersede the execution thereof, as well as more or all of 

them. 
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them. Butit seems to be agreed, that no other justice.s, or other 
court whatsoever, hath such power, except the King’s Bench, 

Sect, 6‘2. Itowever, it is certain, that a certiorari from the 
King’s Bench is a supersedeas to such restitution ; for every such 
cettiornri has those words, coram nobis terminari volumns et non 
alibi; and consequently it wholly closc.s the hands of the justices of 
peace, and avoids any restitution which is ex(;cuted after the teste, 
but does not bring the justices of the peace, &c. into a contempt, 
unless they proceed after the delivering thereof. 

. ' 

As to the Tiiikteentii Point, viz. How such restitution 
may be set aside after it is executed. 

Sect, 63. It is certain, that the justices of the King’s Bench, 
having in general a superintendent power over all the proceedings 
whatsoever of justices of peace, may set aside any such restitu- 
tion, if it shall appear to them to have been either awarded cr 
executed against law; as where the indictment whereon it was 
grounded, being removed before them, appears to be insufficient, 
and thereupon is quashed; or the defendant traverses tlu! fon^' 
and gels a verdict in the King’s Jhaicli ; or wherever it suffi- 
ciently appears that the justices of jieace have been irregular in 
their pro<’ecdings, as by refusing to try a traverse of force ten- 
dered by the defendant, &c. 

Sect. 64. Yet if an indictment on these statutes be removed into 
the King’s Bench, and the defendant, having been turned out of 
possession by the grant of restitution to the prosecutor by the 
justices of peace, traverse the force in the King’s Bench, and then 
the offence be pardoned by a general pardon, the Court cannot 
proceed on the trial, notwitiistaiiding the defendant would waive 
the benefit of the pardon ; because it appeal s judicially, that the 
king can have no benefit of a fine from lln' deleiidaiit if llie ver- 
dict pass against him, and the Court will never falsify an indicl- 
inenl, which is found by the oaths of twelve men, by bun', affi- 
davits ; and consequently in riiis case the defendant can have m> 
remedy to set aside the restiuition by controverting the truth of 
the indictment. 

Sect, 6.5. Neither can a defendant in any case whatsoever, 
ex ri^ore juris, demand a restit' tion, cither upoiirlhe quashing of 
the indictment, or a verdict for him on a traverse thereof, &c. ; 
for the power of granting a restitution is vested in the King’s 
Bench only by an equitable construction of the general words of 
the statutes, and is not expressly given by those statutes ; and is 
never made use of by that Court but when, upon con.sideration of 
the whole circumstances of the case, the defendant shall appear 
to have some right to the tenements, the possession whereof lu? 
lost by the restitution granted to the prosecutor. 

Sect, 66. The Court of King’s Bench hath been so favourable 
to one, who, upon his traverse of an indictment upon these 
statutes being found for him, hath appeared to have been unjustly 
put out of his possession, that they have awarded him a re-resli- 
tution, notwithstanding it hath been shewn to the Court, that 

since 
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since the restitution granted upon the indictment^ a*$tranger hath 
recovered the possession of the same land in the lord’s court. 


4. Of RiolSy Routs, and Unlawful Assemblies, 


In treating of Riots, Routs, and Unlawful Assemblies, I shall 
consider. 

First, What shall be called a riot, rout, or unlawful assembly. 12 Moil-sio. 

SiccoNDLY, How they may be suppressed and punished by the 
common law. ^ 


Thirdly, How by statute. 

Sect, 1 . A Riot seems to be a tumultuous disturbance of the 
jieaco, by three persons, {a) #r more, assembling together of their 
own authority, with an intent mutually to assist one another, 
against any who shall opiiose them, in the execution of some 
enlerprize of a private nature, and afterwards actually executing 
the same in a violent and turbulent manner, to the terror of the 
])eople, whether the act intended were of itself lawful or unlaw- 
ful. (5) 

Popliftm, 20‘2. 1 L(l. Kay. <184. Mod. 509. Strange, 190. XI Mod, 
I lilack. 


(rt) Vide 1 VoiL 
Si.M. 

Salk. 595. 
Da It. c*. 85, 86, 
87. 

Crom. 61 , &c. 
Pulton, y &c. 
.S lust. 176. 
Summary, 137. 
.3 Mod. i ll. 
ijit) See Salk. 

!. 113. 116, 117 


For the better understanding whereof, I shall consider the fol- 
low ing particulars : 

1. How far such an assembly may become riotous through the 
want of legal authority expressed or implied, or be excusable by 
reason of such authority. 

12. How' far the iiitciuiou with which the parties assemble 
togetlu*r must be unlawful. 

3, AV'ith w hat kind of violence or terror the intended enlerprize 
imisl be executed. 


4. How far the grievance intended to be redressed must be of 
a private nature. 

5. Wlielhcr the unlawftd oxi;cution of an act in its own nature 
lawful may not make an assembly riotous. 

As to the First Point, vi'^. How' far such an assembly may 
bi'come riotous through the want of legal authority expressed or 
implied, or be excusable by reason of such authority. 

Sect. 2- It seems. That wherever more than three persons 
(r) use force and violence in the execution of any design what- 
ever w herein the law does not allow the use of such force, ail who thve^perbons,’ 
are coucenicd therein are rioters, (d) But in .some cases wherein are three times 
the huv authorizes force, it is not only lawful, but also commend- 5. 7.) 

able to make use of it; as fora(e) sheriff or (f) constable, or per- ©^‘Mhreirper 
haps even for a private (g) person, to assembie a competent num- sons or more 
her of people in order with force to suppress rebels, or enemies, or Tm* 
rioters, and afterw'ards with such force actually to suppress them ; lUauer'it iLm- 
or for a justice of peace, who has a just cause to fear a violent possible for the 

resistance, 

be .'ilways 

equally attentive. 4 Burn. 88. (d) Burr. 1262. K. v. Scott and Harris, 1 Black. $50, 2 And. 69. 

Popliam, 121. (/) 3 H. 7, 10. (g) Pop. 121. Moor, 656. 

VOL. 1. L L 
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resistance, to^raise thc;)os5C, in order to remove a force in making an 
^ entry into, or detaining of, lauds. Also it seems to be the duty of a 

(/i)e Inst. 193. ^a) sheriff, or other minister of justice, having the execution of 
the king’s writs, and being resisted in endeavouring to execute the 
same, to raise such a power as may effectually enable them to 
2 any such resistance ; yet it is said not (A) to be lawful 

Holl. 6‘i. 2 f) 4 . ^ ^ force for the execution of a civil process, un- 

less they find a resistance; and it is certain, that they are highly 
punishable for using any needless outrage or violence therein. 

As to the Second Point, viz, lIo\V far the intention with 
which such persons assemble together must be unlawful. 

T.nmb. 170, .‘vc. Sect, 5 , It scems agreed, that if a number of persons being 
(Vom 6?% together at a fair, or markct,tor church-ale, or any other 

6 Mod. 13 , lavvful or innocent occasion, happen on a sudden quarrel to fall 

Skinner, 110. together by the cars, they are not guilty of a riot, but of a sud- 

S.ilkeld, 69 j. den affray only, of which none are guilty but those w ho actually 
engage in it, because the design of their meeting was iimoct'ut 
and lawful, and the subsequent breach of the peace happened 
unexpectedly without any previous intention concerning it. Yet 
it is said that if persons innocently assembled together, do after- 
wards, upon a dispute happening to arise among them, form 
themselves into parties, with promises of mutual assistance, and 
then make an affray, they arc guilty of a riot, because, upon their 
confederating together with an intention to break the peace, 
they may as properly be said to be assembled together for that 
jiurposc from the time of such confederacy, as if their first 
coming together had been on such a design : hoivever, it seems 
clear, that if in an assembly of persons met together on any lawful 
occasion whatsoever, a sudden proposal siiould be started of 
going together in a body to pull down a house, or inclosure, oi 
to do any othoi act of violence, to the disturbance of the juiblic 
peace, and such motion be agreed to, and executed accordingly, 
the persons concerned cannot but be rioters, because lhci«' asso- 
ciating tlK’iiiselves together for such a new' purpose is no way ex- 
tenuated by their having met at first upon another. Alsoitsec'ms 
Vide Kes t, to bo Certain, that if a person, seeing others actually engaged in a 
Wow%i )73 do join himself unto them, and assist them therein, he is as 

much a rioter as if he had at first assembled with them for the 
same purpose inasmuch as he lias no pretence that he came in- 
nocently into the company, but appears to have joined himself 
unto them, with an intention to second them in the execution of 
6 Mudi’in, 4.». iheir unlawful ciiterprize; and it would be endless, as well as 
S('(L‘ thuc.iM’of superfluous, to examine whether every particular person engaged 
a not were in truth one of the first assembly, or actually had 
‘‘ previous knowledge of the design thereof. 

3-.* , an 1 Iho Coallieavers’ Case, Ca&cs in Crown Law, 61. 

As to the Thikd Poim viz. With wdial kind of violence or 
terror the intended eiitcrprize must be executed. 

Seri, 4. It hath been holden, that it ought to be accompanied 
w ith some offer of violence, either to the person of a man or to 
his possessions, as by beating him or forcing him to quit the 
lossession of his lands or goods, &c. And from hence it 

seems 


Dale c. 85. 
Lamb. 175. 
3 Inst. 176 



515 


Ch. Of Riots, Routs, and Unlawful Assemblies^ 

seems to follow^ that persons riding together on the road with 
unusual weapons^ or otherwise assembling togetlier in such a 
manner as is apt to raise a terror in the people, without any 
otfer of violence to any one in respect either of his person or 
possessions, are not properly guilty of a riot, but only of an un- 
lawful assembly. 

Sect, 5. However, it seems to be clearly agreed, that in every 
riot there must be some such circumstances either of actual force 
or violence, or at least of an apparent tendency thereto, as are 
naturally apt to strikb a terror into the people ; as the $hew(rir) 
of armour, threatening speeches, or turbulent gestures ; for every 
such offence must be laid to be done in terrorem populL (b) And 
from hence it clearly follows^ that assemblies at wakes, or other 
festival times, or meetings for exercise of common sports or di- 
versions, as bull-baiting, wrestling, and such like, are not riotous. 
And from the same ground also it seems to follow, that it is 
possible for more than three persons (c) to assemble together, 
with an intention to execute a wrongful act, and also actually to 
perform their intended enterprize, without being rioters ; as if a 
competent number of people assemble together, in order to 
carry off a piece of timber to wdiich one of the company hath a 
pretended right, and afterwards do carry it away without any 
ihroalening words, or other circumstances of terror. And from 
the same ground it seems also to follow^, that persons assembled 
together in a peaceful manner to do a thing prohibited by sta- 
tute, as to celebrate mass, &c. and afteiwards peacefully per- 
forming tlie tiling intended, cannot be said to be rioters ; for 
there seems to bo no reason why an assembly should become 
riotous barely for doing a thing contrary to the statute, any more 
than for doing a thing contrary to common law\ 

As to the Tourth Point, viz . How far the grievance in- 
tended to be redressed must be of a private nature. 

Sect. 6. It seems agreed, that the injury or grievance com- 
plained of and intended to be revenged or remedied by sucii an 
assembly, must relate to some* private quarrel only; as the in- 
closing of lands in w hich the inhabitants of a towTi claim a right 
of common, or gaining the possession of tenements, the title 
wdiereof is in dispute, or such like matters relating to the inte- 
rests or disputes of particular persons, no way concerning the 
public ; for wherever the iiitenlion of siicdi an assembly is to 
redress public grievances, as to pull down all inclosures in gene- 
ral, or to reform religion, or to remove evil counsellors from the 
king, &c. if they attempt wdth force to execute such their inten- 
tions, they are, in the eye of the hw, guilty of levying war against 
the king, and consequently of high treason, as appears from Chap- 
ter 2, section 25. 

. . 

As to the PiFTti Point, t7Z. Whether the execution of an 
act ill its own nature lawful, may make an assembly riotous. 

Sect. 7. It hath been generally holden, that it is no way mate- 
rial whether the act intended to be done by such an assembly be of 
itself lawful or unlawful ; from whence it follows, that if more than 

L L 2 three 


(a) Lamb, 178, 
Dult. c. 871. 

5 11 7.1. 

6 Mod. 141. 

2 Kch. 

Coil. 1 llolJ. 
109. 

3 Burr. 1263. 
11 Mod. 116. 
lianib. 179. 

(/;) Vide the 
opinion of Holt, 
C. J. in the case 
of ibe Queen v. 
Soley, 11 Mod. 
11;5. 

(c) It should 
be '* three pei- 
sons or more 
vidci note (c) 
to section 2. 
Pulton, 2.'>. 

5 Keb. iy7Q. 
Hobart, 91. 
Lamburd, 178. 
Crompton, 6i. 
Quicre, 

6 Mod. 14-1. 

2 Kcb. 

Con. 1 Mod. 1.3. 

I Ven. 369.300. 

II Mod. 116. 


Quterc ; Mid 
vide Salk. 594, 
595. 

Croni. 64. 66. 
Dalton, c. 87. 
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(a) It .^iiould three persons (rt) assist a man to make a forcible entry into lands 
bf " threi* per- which 0110 of them has a good right of entry, or if tlic like 
M>i s oi MiuK . violent and tumidtuoiis maimer joiii together in 

removing a nuisance, whicli may lawfully be done in a peaceful 
manner, they are as properly rioters, as if the act intended to be 
done by them were never so unlawful ; for the law will not suffer 
persons to seek redress of their private grievances by such dangi'r- 
ous disturbances of the public peace. However, the justice of 
the quarrel in which such an assembly doth engage, is ctntainly 
a great mitigation of the offence. 


Stet. ‘J. 


f) Moil (Til, 

11 Mod. 117. 
2 Siiow. 

12 Mod. Olli. 


Lamb. 17r),l76. 
(!rom, fcl. 

Halt. c. lib. 

B. liiols, 4, .!). 
Bulloii, 2.?. 


SerL 8. A llottl seems to be, according to the general opinion, 
a disturbance of the peace by persons assembling together with 
an intention to do a thing, which if it be executed, will make them 
rioters, and actually making a motion towards the execution 
thereof. But by some books the notion of a rout is confined to 
such assemblies only as are occasioned by some grievance com- 
mon to all the company ; as the inclosure of land in which they 
all claim a right of common, &c. However, inasmuch as it ge- 
nerally agrees w ith a riot as to all the rest of the abovcnien 
tioned particulais requisite to constitute a riot, wdiich have bet n 
already fidly explained, except only in this, that it may be a com- 
plete oft'enc(‘ without the execution of the intended enterprize, it 
seems not to require any further explication. 


Crompton, pl 
n. Riots, I. 
Piilttm, y'>. 
Didt. c. ‘»:N. 


Iiob.iit, y:. 
Si'lk. .V.' I, ’ll'*. 

I \ CM. 


Sect. 9. An Unlawful Jssemblj/, according to the common 
opinion, is a disturliancc of the peace by persons hart ly assoin- 
liliiig together with an intention to do a thing which, if it were 
executed, would make them rioters, hut neither actually execu- 
ting it, nor making a motion toward the execution of it, JUil this 
seems to be much too narrow' a definition. For any meeting w iiat- 
hoever of great numbers ofpcojde, w ith sucli eircum.stanees of ter- 
ror as cannot but endanger the public peace, anil raise fears and 
jealousies among the king's subjeets, seems propeily to be ealled 
an unlawful assembly; as where great numbers, complaining of 
a commoii grievance, meet t'‘gothi'r, armed in a warlike manner, 
in order to considt togethei ':onceining the most proper means 
for ihe recovery of their interests ; for no one can foresee whal 
iiiav be the event of sucli an assembly. 


21 H. 7. .)p. Sect, 10. Also an assembly d' a man's friend^ for the defence 
Lnmb. 170, u:(). pcrsoii against those who threaten to beat liim, if he go to 

bueli a market, &c. is unlawful; for he who is in fear of such 
n. Itioisi. insults must provide for his safety by demanding the surety of 
0 poace against the persons by whom he is threatened, and not 
u I Of Its. Qf violent metliods, wliich cannot but be attended 

w ith the danger of raising tumults and disorders, to llic disturb- 
aiiro of the public peace. Yet an assembly of a man s triends 
ill his own house, for the defence of the posse.ssioii thereof, 
against those who threaten to make an unlawful entry thereinto, 
or for the defence of his person against those who thri'alen to 
beat him therein, is indulged bylaw' ; for a man's house is looked 
(h) 5 last. lot*, upon as iiis castle. (/i) 

Secondly, i> 22 . How far offences of this nature may be sup- 
pressed and punished by the common law. 

Sect, 
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Sect. 11. It seems clear, that every sheriff, under-sheriff, and Popiiam, 121 . 
also every otlier p(?ace-officer, as constables, &c. may and ought *• 

to do all that in them lies towards the .siip})ressing oJ* a riot, and 
may command all other persons whatsoever to assist them therein. 

Also it is certain that any private person may lawfully endeavour 
to jippcasi; all such disturbances by slaying those whom lie shall 
see engaged therein from executing their purpose, and also by 
stopping others whom he shall see coming to join them ; for if 
private persons may do thus much, as it is most certain that they 
may, towards the sufkprrtsing of a common aftVay, surely /i /h?*- 
liori they may do it towards the suppressing of a riot. Also it Popliam, i Ji. 
hath been holdeii, that private persons may arm themselves in *vdv»gt’»7o. 
order to suppress a riot ; from whence it seems clearly to follow, 
that they may also make use of arms in the suppressing of it, if 
ihere be a necessity for their so doing. However, it seems to be 
iwtremely hazardous for private persons to proceed to those ex- 
Ireinities ; and it seems no way safe for them to go so far in com- 
mon cases, lest, under the pretence of keeping the pea<*e, they 
cause a more enoimons breach of it; and therefore such violent 
methods seem only proper against such riots as savour of rebel- 
lion, for the suppressing wliercof no remedies can be too sharp 
or severe. 


However, it is enacted by 1 Geo. I. c. 5. ^^Thal if more per- 
sons than twelve being unlawfully, riotously, and tiinudtiioiisly 
“ a^smnbled, twelve or more of them shall continue together, and 
“ not disperse themselves within one hour after proclamation 
‘‘ iiKule in pursuance of that statute, that then every peace-officer 
of the place where such assem])ly shall be, and all persons who 
shall be coinniaii<led to be assisting to such officer, may and 
ought to a[)prehcnd all such rioters, and carry them before 
some justice of j)eace; and that if any such rioter shall happen 
to be killed, maimed, or hurt by reason of their resisting such 
“ officer, &.<!. the officer shall be discharged, &c.'" But the sla- 
luU‘, being wholly in the aliirniative, cannot bethought to tak(i 
away any part of the authority \u the suppressing of a riot, which 
w as biddre that lime given cither to officers or private persons by 
the common law or by statute. 


A |)<M’son p 
H’lil .li ' aii«l 

ahi'liii (tors 

is ii prim pai in 
ll <ic- 

I'l , niui r itiis 
act of puilia- 
nuMil, 

4 . liinr. 2073. 

Vitic iJougla*., 
p. 700. n.\l) 
( 2 ). 


Sect. 12. GciTcrally, offences of this nature are punished at the 
comnioii lawns trespasses, by tine and imprisonnirnt only ; yed Tromptou, 01 . 
Koinetiiiics, wJiere they Jiave been very enoriiioiis, they have been 
punished witli the pillory; and anciently, if they were undertaken 
in contempt of the king’s express prohibition of their meeting, 2R. Abr. 208 . ’ 
under pain of forfeiture of lands, &c. they seem to have been 
punishable with such forfeiture. 

Sect. 13. It hath been holdcii, that the persons of whom a cor- 2 ii:cl. 4 . 
poration consists, being guilty of a riot, are punishable in their DaK. c. 68. 
natural, but not in their politic capacity ; for the cor|)oratioii 
itself cannot be in fault, because it is invisible, and exists only in ^ 
supposition of law. Yet there arc some prcceilents by which it 
appears that corporations have been amerced, and their liht r- 
ties seized into the king’s hands, for stiffeiiiig a dangerous riot to 

happen 
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happen within their jurisdiction without using their endeavours 
to suppress it. 

Sect. 14. Women are punishable as rioters^ but infants under 
the age of discretion are not. 

TiiiiiDLY, viz. How far oflFences of this nature may be sup- 
pressed and punished by statute. 1 shall consider^ 


1. How ffir they may be suppressed and punished by one jus- 
tice of peace. ' 

2. And how far by two or more. 


As to the First of these Points, viz. How far they may be 
suppressed and punished by one justice of peace. 


Sect. 15. It is enacted by ^14 Edw. 3. c. 1. That justices of 
peace shall have power to restrain offenders, rioters, and all 
barrators, and to pursue, arrest, take and chastise them accord- 
ing to their trespass and offence ; and to cause them to be ini- 
“ prisoned and duly punished, &c.” 


14 II. 7. 9. 
Lamb. lUl, 6ic. 


Dalt. c. 46. 

B, Peace, 7, 
Pulton, 28. 
Crom. 62, 63, 
64, 65. iy5. 
Keilwaj', 41. 


Sect. 16. And this statute has been liberally construetl for the 
advancement of justice; for it hath been resolved, that if a justice 
of peace find persons riotously assembled, he alone, without stay- 
ing for his companions, hath not only power to arrest the offen- 
ders, and bind them to their good behaviour, or imprison them 
if they do not offer good bail, but that he may also authorize 
others to arrest them by a bare parol command without other 
warrant, and that by force thereof the persons so commanded 
may pursue and arrest the offenders in his absence as well as pre- 
sence. It is also said, that if a justice of peace be sick, and hear 
lliat persons are riotously assembled, he may send his servants to 
arrest them and bring them before him ; and that if he hear that 
persons are riotously together in a certain place, and go thither 
and find none there, he may k^ave his servants behind him with a 
command to arrest them when they shall come. Also it is said, 
that after a riot is over, any one justice of peace may send his 
warrant to arrest any person who was concerned in it ; and also 
that he may send him to gaol, till he shall find sureties for his 
good behaviour. 


(fl) B. Peace, 7. Sect. 17. But it scem.s to be agreed, that no one («) justice of 
Kcilw. 41. the peace hath any power by force of this statute, cither to record 
Pulton, 26. ^ u^on Ins own view, or to take an inquisition thereof utter it 

Siimniary, 137. is ovcr. Also if OHC justicc of peacc, proceeding upon this sta- 
Crom. 6j. c3. tutc, shall arrest an innocent person as u rioter, it seeincth that he 
c. 40 . ts liable to an action of trespass, and that the party arrested may 
(-kin. B. Judges, justify the rescuing of himself,, because no single justice of peacc 
(I'd 8 Co 121 statute made a judge of the said offence, (b) But if a 

Wit. c.^22, 23. committed by persons armed in an unusual manner, 

contrary to the statute of Northampton, and any one justice of 
{leace acting ex officio, in pursuance of the said statute, seize the 
iirmour and imprison the offender, and make a record of the whole 
matter, such a record cannot be traversed, because it is made by 

one 
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one acting in a judicial capacity, as appears more at large in the 
chapter of Aifrays : and for the same reason, if a justice of peace, 
proceeding on the statute of 15 Rich. 2. againsf Forcible Entries 
and Detainers, shall, upon his own view, record a riot, which shall 
be committed in the making of any such forcible entry or de- 
tainer, a riot so recorded cannot be traversed, as hath been shewn 
in the foregoing division. Also if a justice of peace, acting as a (^rompion, (n. 
judge, by virtue of any statute whatsoever empowering him so to Lambani/.nV. 
do, make a record upon his view of a riot committed in his pre- 
sence, such record shall not be traversed; for the law gives such 
an uucontroulablc credit to all matters of record, made by any 
judge of record as such, that it will never admit of an averment 
against the truth thereof. 

Sect, 18. It hath been questioned, whether a justice of peace Pnit. 25 , 26 . 
be authorized by virtue of the abovementioned statute of Ji lEdw. I.;nnl)aril,;ii4 
o, c. 1. to raise the power of the county to suppress a riot.? but 
it scemeth, that by being made a conservator of the j)eacc he hath, 
by an implicatioii of law, all such powers in relation thereto, as 
are iiuJdent to the office of a conservator of the peace by the 
common law ; and consequently, that he hath n right of demaml- 
iug the assistance of others to enable him to preserve the peace, 
in the same maimer as every sheriff and constable are empowered 
to demand such assistance by the common law. However, iheie ;i If. ?. lo. 
siicms to be no reason to doubt, but that every justice of p»*ace is 
authorized by the statute of 17 Rich, 2. c. 8. to raise the power 
of the county to repress a riot; for by the said statute it is 
enactetl, ^'Thatas soon as the sheriffs, and other the king’s mlnis- 
“ tors/’ under which words all justices of peace clearly to be in- 
cluded, “ shall hoar of a riot, rout, or other assembly against tlui 
“ peace, they, with the power of the county where such case shall 
happen, sliall disturb such malice witli all their power, and .shall 
apprehend all such offenders, and put lliem in prison, until due 
'' (Execution of the law be made of them ; and that the lords ami 
“ other liege people of the realm shall attend, with tlieir whole 
“ strength and power, the sheriffs and ministers aforesaid.” 

As to the Second Point, viz. How far offences of this 
nature may be .suppressed and punished by two or more justices 
of peace. • 

Sect, It). It is enacted by 13 lien. 4. c. 7. That if any riot, 
assembly, or rout of people against the law, be made in parties 
“ of the realm, the justices of peace, three or two of them at the 
‘‘ least, and the sheriff or under-sheriff of the county where such 
riot, assembly, or rout shall be made hereafter, shall come with 
** the power of the county (if need be) to arrest them ; and shall 
arrest them ; and the same jnslicos and sheriff, or under-sheriff, 
shall have power to record that which they shall find so done in 
“ their presence against the law. And that by the record of the 
“ .same justices and sheriff', or under-sheriff, such trespassers and 
offenders shall be convict in the manner and form as is con- 
“ tairied in the statute of Forcible Entries.” 

Sect, 20. In the coii.struction of this statute, compared with 
the abovementioned statute of 17 Rich. 2. c, 8. and also with the 

statute 
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Vullon, 29. 
I-);ilL c. 16. 

Cjoni. o'j. 

J-auib. 116. 


Pop. 120, 121 
('roiiiploii, tVJ. 
Dalltoj, ‘ 16 . 
L’lnil'jrd, 616. 


I.ainbard, .31.'), 
'.16. 61 », 619. 
J)alt. c. 16. 
]*5il6)n, 29. 
(.'roni. 01. 


Dill. I. 

Ciuiii. 06. 


I >.ill. c. 16. 
PnlliJii, 29. 
a Co. 121. 


V idc inf. s. 29. 
\'i<lc sup, !;■>, 
16 . 


Raymond, .SB6. 
Oom. 6.>. 66. 
J)Hlton, c. 46. 


statute of Q Hen. 5. c. 8. it hath been holden, that all persons 
whatsoever, and even noblemen, and all others of what condition 
or degree soever the)- may be, except women, clergymen, persons 
decrepit, and infants under the age of lifleen years, are bound, 
under jiain of tine and imprisonment, upon reasonable warning, 
to attend the jiistice.s and sherifl’s in the execution of the said 
.statute, and not only to arrest the rioteis, but also to conduct 
them to jirison. 

Sect. 12 1 . Also it hath been holden, that those w'ho attend the 
justices, in order to suppress a riot, may take with them .such 
\vc*apoiis as shall be neces.sary to enable them effectually to do it, 
and that they may justify the beating, woinidiiig, and even the 
killing of such rioteis as shall resist, or refuse to surrender them- 
selves. 

Sect. 22. It is .sail!, that the justices of peace are not only em- 
powered by the said statute to raise the power of the eouiity to 
assist them in suppressing a riot which sliall happen within their 
own view or hearing, but also, that they may saftdy do it upon a 
credible information given them of a notorious riot happening at 
a distance, whether there were any such riot in truth or not; for 
it may be dangerous for them to stay till they can got certain in- 
foriiiatioii of the fact: but they seem to be punishable for alarm- 
ing the country in this manner, without some such probable 
ground of their proceeding as would induce a reasonable man lo 
think it necessary and convenient. 

Sect. 23. It seems clear, from the said statute, that if the jus- 
tices, ifcc. in going towards the place where they have Jieard that 
tliere is a riot, shall meet persons coming from thence riotously 
ai rayed, they may arrest them for being assembled together in 
such an unlawful manner, and also make a record thereof, &c. 
for the statute extends to all other unlawful assemblies whatso- 
ever, as well as to riots. 

Sect. 21 . Also it seems clear, that after the justices have had a 
view of a liot tlioy may make r record thereof, whether the offen- 
ders be in custody at the .same time, or have escaped ; and it is 
said that the justices may lawfully, upon a fresh pursuit, arrest 
such of the offemlers as shall ha escaped, but tlkit they cannot 
at auotlicr time award any process on such a record, and ihere- 
forc^ that they ought to send it to the King’s Uencli, if any of the 
offenders escape from a fresh pursuit, and that process shall 
is.suo against them from thence : however, there seems to b<' no 
doubt, but that any of the same justices who have recordi'd a 
riot, or any other justice of peace, may, at any lime, by virtue of 
the aboveinentioned statute of 34 Edw’. .3. c. 1. arrest those who 
have been notoriously guilty of a riot, in order to compel them to 
find sureties for their good behaviour. 

Sect. 25. It scemeth to be certain, that the record of a riot 
expressly neiitioned to have happened within the view of the 
justices by wdiom it is recorded, is a conviction of so great autho- 
rity, that it ran no way be traversed, however little ground in 
truth there might be to afliriii that any riot at all was coininitted, 
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or however innocent the parties may be of the fact recorded 
against them. And it is said, that if any one be bound by rccog- Pulton, 
iiizaiice to keep the peace, and on a scire facias thereon, such a 
record of a riot be produced against him, he shall not only be 
concluded thereby from pleading the general issue, but also from 
pleading any matter of justification whatsoever. 

Sect, ild. However it seemeth clear, that if in such a record of Lambarti, :>i7. 
a riot it be contained, that the party was guilty therein of a felony, f^altoiu c. lou. 
or maim, or rescous, the party shall be concluded thereby as to 
the riot only, and not arf to any of the other matters, because the 
jiislices of peace have by this statute, a judicial authority over 
no other oil’enccs except riots, routs, and unlawful assemblies. 

Sect. 27 . And iiiasmucli as such a record is a final conviction Lambard, 
of the parties as to ail such matters as are properly contained in 
it, it ought to be certain both as to the time and place of the 
oii’ence, and the number of persons concerned therein, and the 
several kinds of weapons made use of by them, and all other cir- 
cumstances of the fact ; for since the parties are concluded from 
denying the truth of such a record, and have no other remedy to 
dcfi'jid themselves against it, but only by taking advantage of ihe 
liisidUcicncy of what is contained in it, they may justly de- 
mand the benelit of cxcepling to it, if it do not expressly shew 
both that tlu y arc guilty within the iiieaiihig of the statute, and 
also how far they are guilty, and that the justices have pursued 
the power given them by the said statute; and from the same ;no, 

grouiul it seems also to follow, that such a record may b(‘. exce})tcd 
against, if it do not appear to have been made by the sheriff or Con. Dali. t. iG. 
undcr-slicriiF in concurronce with the justices. 

SccL '28. It is said, that the olVcuders being under the arrest Umbanl, 3i7. 
of Ihe saifl justices, and also convicted by a record of tludr offence, Daliun, c. 4G. 
ouglit immediately to be committed to gaol by the same justicijs, 
till they shall make fine and ransom tc) the king, which can be 
assessed by no other justices of peace except those by whom tlic 
n cord of the oifence was made ; and by 2 lien. 5. c. 8. such 
line ought to be larger tliaii it was wont to be before that statute, 
for the support of the charges of the said justices, &c. whereof 
payment ought to be made by the sheriff, by indenture thereof be- 
tween him and tlumi. 

• 

Sect, 29 . It is further enacted by the sahl statute of 1.) lien. 

4. c. 7 . that if it shall happen, “ that such trespassers and olieii- 
dors In; departed before the coming of the said justices anil 
“ sheriff’, and under-sheriff, that the same justices, three or two 
of them, shall diligently inquire, within a month after such riot, 
assembly, or rout of people so made, and thereof shall hear and 
“ determine according to the law of the land.” 

Sect. ;) 0 . Also it is further enacted by 19 Hen. 7 -c. I."!. ‘‘That 
“ the sheriff having a precept directed to him to return a jury in 
])iirsuance of 18 Hen. 4. c. 7. shall return twenty-four persons 
“ dwelling within the shire where such riot, rout, or unlawful as- 
senibly shall be so committed and done, whereof iwery of them 
'^hall have lamls and tenements within the same shire, to the 
3 early value of twenty shillings of charter-land, or freehold, or 

“ twenty-six 
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1 Sill. mi. 

1 Kcb. 695. 
Vide supra. 
Laiiili. J22. 
Dalt. c. 4(5. 
riiMoii, 29. 

6 Mod. 141. 
Salkcld, 593. 


327. 

llaKoii, c. i6. 
riiltoii» 29. 
C'roinp. (52, 63. 
seems coiitnrry. 


.See S< e(. 41'. 


Lain))ar(], I. 
Rayiiiuiid, 386. 
Salkeld, M‘.5. 
('ailliev\, 63. >. 


Kinih. 6v5. 

328. 

U.'ilt. c. 4(5. and 
c. 139. 

Pulton, ?6 
(6onij>tofi, 67, 


twenty-six shillings and eight-pence of copyhold, or of both, 
over and above all charges, for to inquire of the said riot, rout, 
** or unlawful assembly. And that he shall return upon every 
person so by him impanelled, in issues at the first day 
twenty shillings, and at the second day forty shillings, if they 
appear not, and be sworn to inquire of the premises at the first 
'' day. And that the sheriff for every default, 8cc. shall forfeit 
‘‘ twenty pounds, 8cc.” 

Sect. 31. It is not clearly settled, whethejr the month, within 
which the justices of peace are confined to take their inquiry by 
force of these statutes, must be reckoned according to the com- 
putation of a lunar or solar month. However, it seems to be 
agreed, that if the justices give their charge to the jury, and it is 
said, that if they do but award a precept for the returning of the 
jury within a lunar month, they may take the verdict afterwards; 
for the cause being regularly attached in them within the time 
prescribed by the statute, shall be prosecuted as all other cases 
ought, with such convenient dispatch as to the judges thereof 
shall seem proper ; and the statute, by obliging the justices to 
make so speedy an inquiry, meant not to hurry them in the exe- 
cution of it. 

Sect. 32. It is generally said, that any justice of the county 
may take such an inquiry, whether they dwell near the place where 
the riot happened or at a distance, or whether they went to view 
the riot or not ; for the statute ought to be construed as largely 
as the words will bear, in favour of the justices power in the sup- 
pressing of such riots ; and therefore those words in the statute, 
that the same justices, &.c. shall inquire,’’ ought to be thus ex- 
pounded, that the same justices \\li() were before iinpowered to 
raise the pom", &c. shall inquire; and it is clear, that any justices 
in the county are within that part of the statute which gives that 
power; neither is it any way reasonable to construe the last 
clause of the said statute, whereby the justices who dwell nighest 
are bound to execute the statute under pain of one hundred 
|)ounds, in such a manner as fo restrain the jurisdiction of those 
who, by the foregoing part of iiie said statute, are authorized to 
execute it; for if such an exposition should prevail, the negligence 
of the justices w ho happen to d’ ell nighest w'ould make the sta- 
tute wholly ineffectual. 

Sect. 33. It seems clear from the wording of the abovemen- 
lioncd clause, that the sheriff ought not to join with the justices 
in taking of such an inquiry, as he ought to do in making a record 
of a riot upon view. 

Sect. 34. Also it seems clear from these words in the statute 
of 13 Hen. 4. c. 7* ‘‘ that the same justices shall hear and deter- 
mine, &c.” that they may award process under their own tesle, 
against those who shall be indicted before them of any of the 
offences abovementioned, according to the form of the said sta- 
Hitc; and also that they may award the like process for the trial 
of a traverse of such an inquisition, and do all other things in re- 
lation thereunto, which arc of course incident to ail courts of 
record. 


Sect. 
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Sect. 35. But it hath been questioned, whether the justices can Dalt c. 46. 
safely dismiss the offenders upon their paying such a fine as shall Crompton, 6i. 
be imposed upon them, without some judgment for their impri- 
sonment as well as fine, inasmuch as the statute of 2 Hen. 5. c. 8. 
is express, ** that all rioters attainted of great and heinous riots, 
shall have one whole year’s imprisonment at the least, without 
** bail, &c.” and that rioters attainted of petit riot shall have 
imprisonment, as best shall seem to the king or to his council.” 

Sect. 36. Formerly, jf the fine imposed upon riots by justices Crompton, 63. 
of peace had been too favourable, it was a common practice for 
the court of Starchamber afterwards to impose such other fine as Sce i Lton.* 
might, together with that which was assessed by the justices of 282, 
peace, be proportionable to the heinousness of the offence ; and 
this was said not to be a double punishment for the same 
offence, but only an award of due penalty at several times. 

Sect. 37. It is further enacted by the said statute of 13 Hen. 4. 
c. 7. That if the truth cannot be found in the manner as is 
aforesaid, then within a month then next following, the justices, 
three or two of them, and the sheriff^ or undcr-sheriff, shall 
certify before the king and his council all the deeds and the 
circumstances thereof ; which certificate shall be of like force 
as the presentment of twelve men ; upon which certificate the 
said trespassers and offenders shall be put to answer, and they 
** which shall be found guilty, shall be punished according to the 
discretion of the king and his council. And if such trespassers 
“ and offenders do traverse the matter so certified, the same cer- 
tificate and traverse shall be sent into the King’s Bench, there 
to be tried and determined, as the law requireth ; and if they 
do not appear before the king and his council, or in the King’s 
Bench, upon such process and proclamation for their appear- 
“ ance as arc required by the said statute, they shall be attainted 
“ of the riot, &c.” 

Sect. 38. And it is further enacted by 19 Hen. 7. c. 13. 

“ That if a riot, &c. be not^ound by the jury by reason of any 
“ maintenance or embracery of the jurors, then the same jus- 
ticcs, &c. over and above such certificate which they must and are 
“ bound to make by the said statute of 13 Hen. 4. c. 7. shall in the 
‘‘ same certificate certify the names and misdemeanors of such 
maintainers, &c. on pain that every of the said justices, 8cc. 
shall forfeit twenty pounds, if they have no reasonable excuse 
“ for not certifying the same : which certificate so made shall be 
of like force as "if the matter w’erc found by verdict of twelve 
** men ; and every person duly proved to be such a maintuiner, 

&c. shall forfeit twenty pounds, &c.” 

Sect. 39 . In the construction of these statutes it hath been Lamb. 323. 
holden, that the certificate required by the abovementioned 
statutes may be made either by the justices, &c. who went to see 
the riot, or by those who took the inquiry, but it seems to be 
most proper, that wherever such an inquisition is taken, such cer- 
tificate should be made by such justices who made the inquiry, 
because they, having had tlie examination of the fact, must needs 

be 
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be best able to judge of the circumstances tlieircof, and in that re- 
spect are the most proper persons to supply the defects of the in- 
quiry. However, the said statute of 19 Hen. 7. c. 13. which is 
grafted on 13 Hen. 4. c. 7. seems clearly to imply, that some jus- 
tices are bound in a more especial manner to make such certiiicate 
than any others, by imposing the penalty of twenty pounds on 
those w'ho neglected to make it as they are bound by 13 Hen. 4. 
r. 7. w hich part of the statute seems to be most reasonably ap- 
pli('d to those justices who took the inquiry ; or, in case that no 
inquiry was taken, to those justices who endeavoured to take one, 
but by the fault of others w^erc hindered from taking it ; for there 
was no need of such an additional penalty on the neighbouring 
justices who were bound before to do their duty in executing 13 
Hen. 4. c. 7. under pain of forfeiting one hundred pounds, as will 
be show'll ill section forty-four, &c. 

Sect. 40. Also it is generally said, that such a certiiicate must 
be made within a inontli aftiT the inquiry. And this seems to be 
a very reasonable construction where an inquiry has actually 
been made ; but it may happen that no inquiry at all may be 
taken, cither through the default of the sheriff in not returning a 
jury, or the obstinacy of the jurors in rt fusing to appear, or the 
rebellious humour of the peo]de in not suff ering tlie justices to do 
their duty; in all which cases a certiiicate seems to be required, 
both by the intent and letter of the statute, tlie words whereof, as 
to this piiiqiose, are, If the truth cannot be found in tlie manner 

as is afuiesaid, then within a month then next following, the 
“ justices, &c. shall certify, &c.” And therefore in these cases it 
seems proper to make a certiiicate of the obstructions which pre- 
vented the taking of such an inquiry, within a month after they 
happen. 

Sect. 41. It seenieth clear from tlie plain word.s of the staluU', 
that thi^ cerliiicale ought to be made to the privy council board, 
which is clearly distinguished both from the chancery, ami also 
from the king's bench, which lu sonic statutes relating to judicial 
proceedings are taken for the king's, council. 

Set t. 4Q. It is said, that if there be variance between tin* in- 
quisition and the certiiicate, that shall be taken which is most for 
the king’s advantage ; and tlierelure if the inquisition be of a riot 
by ten p<?rsoiis, and the certiiicate be of a riot by Iwmity, or by ten 
in harness, or of a battery joined w ith a riot, that the certiiicate 
shall be preferred, because the line to the king ^hall be greater ; 
but if they differ only as to the time, it is said that the impiisition 
shall be preferred. 

Sect. 43. Also it scemeth certain, that such a certificate, lx ing 
ill tile nature of an indictment at common law, ought to coniprc 
hend the certainty of time, place, and persons, and other mate- 
rial circumstances, both of the riots and maintenance, &c. but 
perhaps it need not express the additions of the offenders. 

Sect. 44. It is further enacted by the said statute of 13 Hen 
i. c. 7. That the justices of peace dwelling iiighcBt in every 
“ county where such riot, assembly, or rout of people sliall Ixv 

^ “ made 
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** made hereafter, togetlier with the sheriff or iinder-shcriff of the 
'' same county, and also the justices of assizes, for the time that 

they shall be there in their session, in case that any such riot, 
‘‘ assembly, or rout be made in their presence, shall do execution 
‘‘ of this statute, every one upon pain of one hundred pounds, to 

be paid to the king as often as they shall be found in default of 

the execution of the same statute/' 

In the construction of this clause the foliowdng opinions have 
been liolden : 

• • ^ ^ ^ 

Seel. 45. FiiisT, I’hat no justice of peace is in danger of in- 
curring the penalty thereof, unless he dwell in the county wherein 
a riot happens. 

aSccL 46. Skconoj.v, That if any justices of peace, who do 
not dwell nearest to the place, do actually execute the statute, 

I hey excuse all the rest. 

Seel, 47 . Thirdly, Thai if the justices whose dwelling was 
nearest at the time of the riot, or one of them* happen to die with- 
in the month, those w hose dw'ellingis thereby become the nearest, 
are bound to execute the statute in the same maimer as the others 
were. 

Seel. 48. Focrthly, That notwithstanding those justices 
only who dwell nearest arc liable to the penalty of the stalule, 
yet if any others, on notice, neglect to supply their default, they 
are Unable at discretion. 

Sect* 4(1. riiTHLY, That if the two justices, or one of thorn, 
do tlu?ir duty in executing, or endeavouring to execute the statute, 
they shall not incur any penalty throiigli a default of the sherifl*, 
ik.c. either in refusing to appear, or to return a jury, &c. 

xSecl. 50. Sixthly, That the said justices, &c. shall not avoid 
the penally by executing the statute in part only, as by recording 
a riot without committing the parties. 

Seel. 51. Sevj'.nthly, T4iat no justice, &c. is subject to the 
penalty of the said statute on account of a petit riot, but only of 
sneJi riots as arc notorious, and in the nature of iusiirrcctions and 
rebellious. • 

Sect. 52. Eighthly, That if a juslico of peace, &c. hud no 
express notice given him of the riot, he shall he excused, unless 
it were so ver’y Hagrant that by common iirtendment every one 
dwelling near it could not but have notice thereof. 

Sect. 53. Ninthly, That the acquiescence or agreement of 
the parties aggrieved is no excuse to the justices, because they 
ought, ex ojficio, to make the inquiry, and make proclamation 
whether any will give evidence for the king, &c. and may bind 
such of the the parlies grieved, as shall refuse to prosecute their 
complaint, to their good behaviour. 

Sect. 54. Also it is further enacted by 2 Hen. 5. c. 8. 
‘"That upon any default of the said justices, &c. touching the 

ipfc e.xeciition 
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execution of 13 Hen. 4. a commission shall be awarded at the 
** instance of the party grieved, to intjuirc as well of the truth of 
the case as of the default of the said justices, &c. and that the 
“ said commissioners shall presently return into chancery the in- 
'' quest before them taken ; and that the jurors, who shall make 
inquiry, shall be worth 10/. per annum, and shall be returned 
by the coroners, if the sheriff, supposed to be in default^ continue 
ill his office, &c.” See the statute. 

Sect. 55. And it is further enacted by 2 Hen. 5. c. 9. and 
8 Hen. 6. c. 14. That the lord chancellor, upon complaint 
made to him that a dangerous rioter is fled into places un- 
" known, and also upon a suggestion, under the seals of two jus- 
tices of peace and the sheriff, that the common fame and voice 
runneth in the county of the riot, may award a capuu against 
the party, returnable in chancery, upon a certain day, and after- 
** wards a writ of proclamation returnable in the king’s bench, 
“ &c.” 


Feloniotis Riots, by remaining together to the number of Twelve 
after Proclamation made to disperse. 


Sect. 56. But all the penalties of the above-mentioned statutes 
having been found by experience not to be sufficient to restrain 
the rage of the populace from breaking out into dangerous 
tumults, whenever they happen to be persuaded that they lie 
under any real or pretended grievance, it was thought necessary 
Riot Act, make a further provision against such insolent disturbances of 
iGeo. i. C.5. the peace, by more severe law; and to this end by the Biot 
Twelve persons Act, 1 Geo. 1. st. 2. c. 5. it is recited, That of late many 
or more, unlaw- rebellious riots and tumults have been in divers parts of this 
kingdom, to the disturbance of the public peace, and the endan- 
persing after of Ais majesty’s person and government, and the same are 

commanded by yet Continued and fomented by persons disaffected to his majesty, 
presuming so to do, for that the punishments provided by the 
<ion!!adjud|?d l^^ws now in being are not adequate to such heinous offences; 
felons without and by such rioters his majesty and his administration have been 
clcr most maliciously and falsely traduced, with an intent to raise 

divisions, and to alienate the affections of the people from his 
majesty: therefore for the preventing and suppressing of such 
riots and tumuUs, and for the more speedy and effectual punish- 
ing the offenders therein,” it is enacted, “ That if any persons to 
the number of twelve ( 1) or more, being unlawfully, riotously, and 
'' tumultuously assembled together, to tlie disturbance of the piib- 
lie peace, and being required or commanded by any one or 
more justice or justices of the peace, or by the sheriff of the 
county, or his under-sheriff, or by the mayor, bailiff or bailiffs. 
‘‘ or other head-officer, or justice of the peace of any city or 
town-corporate, whore such Assembly shall be, by proclamation 

to 


(l) It is not perfectly clear from the penning 
of the act, whellu^ril isiicressafy that there should 
he twelve or more rioters in order to entitle the 
party injured tv« his action against the hundred. 
(Vide sect. 59.) Hut, according to the most obvi- 
ous construction, (hat number is not necessary to 
constitute the felony ciealed by sect. 4.— Douglas, 


700. And in the case of Pritchard v. Waldron, 5 
Term Rep. 14. it is said to have been solemnly dc* 
termined in the case of the rioters in the year 1780, 
that it Is not necessary that twelve persons should 
be assembled to constitute a capital crime on the 
4lli clause q£ this statute. 
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to be made in the king's name^ in the form hereinafter directed, 

« to disperse themselves, and peaceably to depart to their habi- 
rations, or to their lawful business, shall, to the number of 
'' twelve or more, (notwithstanding such proclam^ion made) un- 
lawfully, riotously, and tumultuously remain or continue toge- 
ther by the space of one hour after such command or request 
made by proclamation, that then such continuing together to 
the number of twelve or more, after such command or request 
** made by proclamation, shall be adjudged felony without bene- 
** fit of clergy, and the ofi’enders therein shall be adjudged felons, 

“ and shall suffer death* as in case of felony without benefit of 
clergy." 

t Sect, 2. By 1 Geo. 1. st. 2. c. 5. s. 2. it is enacted, ** That ll«w the iiroda- 
** the order and form of the proclamations that shall be made by 
the authority of this act, shall be as hereafter follow eth (that is ^ 
to say) tlie justice of the peace, or other person autliorized by 
this act to make the said proclamation, shall, among the said 
rioters, or as near to them as he can safely come, with a loud 
“ voice command, or cause to be commanded, silence to be while 
proclamation is making, and, after that, shall openly and with 
** loud voice make or cause to be made proclamation in these 
'' words, or like in effect: 

'' * Our sovereign lord the king chargeth and commandelh all Tin* proeJama- 
persons, being assembled, immediately to disperse themselves, 
and peaceably to depart to their habitations, or to their lav/ful 
business, upon the pains contained in the act made in the first 
“ year of King George, for preventing tumults and riotous as- 
semblies. 

God save the king,' 


And every such justice ^and justices of the peace, sheriff, under- Justices, &c, to 
sheriff, mayor, bailiff, and otlier licad-officer, aforesaid, within 
the limits of their respective jurisdictions, are hereby autho- 
rized, empowered, and required, on notice or knowledge of any 
such unlawful, riotous, and tumultuous assembly, to resort to 
the place where such unlawful, riotous, and tumultuous asscin- 
blies shall be, of persons to* the number of twelve or more, and 
tliere to make, or cause to be made, proclamation in manner 
“ aforesaid.” 
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t Sect, 3. By 1 Geo. 1. st. 2. c. 5. s. 3. it is further enacted. Persons so cs- 
That if such persons so unlawfully, rioloiisl)^ and tumuitu- «n*i 

ously assembled, or twelve or more of them, after proclamation " uiiln auTour 
made in maimer aforesaid, shall continue together and nut dis- to be seized, 
perse themselves within one hour, that then it shall and may 
be lawful to and for every justice of the peace, aberiff, or under- 
sheriff of the county where such assembly shall be, and also to 
and for every high and petty constable, and other peace-officer 
within such county, and also to and for every mayor, justice of 
the peace, sheriff, bailiff, and other head-officer, high or petty 
constable, and other peace-officer of any city or town corporate 
where such assembly shall be, and to and for such other per- 
son and persons as shall be commanded to be assisting unto 
any such justice of the peace, sheriff, or under*sheriff, mayor, 

* bailiff, 
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bailiffj, or other hcad^officer aforesaid, (who, are hereby autho- 
rized and empowered to command all liis majesty’s subjects of 
** age and ability to be assisting to them therein,) to seize and 
** apprehend, and they are hereby required to seize and appre- 
bend, such persons so unlawfully, riotously and tumultuously 
continuing together after proclamation made as aforesaid, and 
forthwith to carry the persons so apprehended before one or 
" more of his majestys justices of the peace of the county or 
“ place where such persons shall be so apprehended, in order to 
“ their being proceeded against for such their offences according 
to law, and that if the persons so unlawfully, riotously and 
“ tumultuously assembled, or any of them, shall happen to be 
inaL'rtlSncp ^ maimed or hurt, in the dispersing, seizing or apprehend- 

theiMTsomS endeavouring to disperse, seize or apprehend them, by 

iiig them, kv. to ** reason of their resisting the persons so dispersing, seizing or 
be indenimfied. « apprehending, or endeavouring to disperse, seize or apprehend 
them, that then eveiy such justice of the peace, sheriff, iinder- 
sheriff, mayor, bailiff, head-officer, high or petty constable, or 
" other peace-officer, and all and singular persons, being aiding and 
assisting to them, or any of them, shall be free, discharged and 
** indemnified, as >vell against the king’s majesty, his heirs and 
‘‘ successors, as against all and every other person and persons, 

** of, for, or concerning the killing, maiming, or hurting of any 
“ such person or persons so unlawfully, riotously and tumultu- 
** ously assembled, that shall happen to be so killed, maimed or 
** hurt as aforesaid.” 


rullingdown, Sect. 4, By 1 Geo. 1. st. 2. c. 5. s, 4. it is further enacted, 
any ciiurcli, lhat if any persons unlawfully, riotously and tiuiuiltuonsly 
out beSt'of ^ * assembled together, to the disturbance of the public peace, 
clergy. 1 W. k shall unluM fully and with force demolish or pull down, or 
M. sew. 1 « begin to demolish or pull down any church or chapel, or any 

building for religious worship certified and registered accord- 
** ing to the statute made in the first year of the reign of the late 
King William and Queen Mary, intituled, 'An act for exempt- 
" ing their majesties protestant subjects dissenting from the church 
‘‘ of England, from the penalties of certain laws,’ or any dwelliiig- 
4 Uiim. 2073 . “house, barn, stable or other out-house, that then every such 
demolishing, or pulling dow'ii, or beginning to demolish or pull 
" down, shall be adjudged fel ny without benefit of clergy, and 
the offenders therein shall be adjudged felons, and sliall suffer 
** death as in case of felony without benelii of clergy.” 

Opposing, &c *t* Sect, 5. By 1 Geo. 1. st. 2. c. 5. s. 5. it is provided, " Thai 

the making such if any persoii or persons do, or shall, with force and arms, wil- 

CiyTitS ** knowingly, oppose, obstruct, or in any manner wil- 

bern iituffi rgy, ** kiiowin^y let, hinder, or hurt any person or persons 

See 4 Burr. that shall begin to proclaim, or go to proclaim according to the 
“ proclamation hereby directed to be made, whereby such pro- 
“ clamation shall not be mad6, that then every such opposing, 

** obstructing, letting, hindering, or hurting such person or per- 
“ sons, so beginning or going to make such proclamation as 
** aforesaid, shall be adjudged felony without benefit of clergy, 
and the offenders therein shall be adjudged felons, and shall 
suffer death a^iii case of felouy without benefit of clergy; and 

** that 
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^ that also every such person or persona so being unlawfully^ 

' riotously and tumultuously assembled, to the pumber of twelve Aad persons ao 
^ as aforesaid, or more, to whom proclamation should or ought assembled, if 
' to have been made if the same had’ not been hindered as afore- {S^ou^bc 
' said, shall likewise, in case they or any of them, to the number dered, shall 
' of twelve or more, shall continue together, and not disperse 
' themselves within one hour after such let or hinderance so ^ 

made, having knowledge of such let or hinderance so made, 
shall be adjudged felons, and shall suffer death as in case of 
felony without benefit of clergy.” 


f Sect. 6. By 1 Geo. 1 . st. 2. c. 5. s. 6. it is enacted, That 
if any such church or chapel, or any such building for religious 
worship, or any such dwelling-house, barn, stable, or other out- 
house, shall be demolished or pulled down wholly, or in part, 
by any persons so unlawfully, riotously and tumultuously as- 
sembled, that then, in case such church, chapel, building for 
religious worship, dwelling-house, barn, stable, or out-housc, 
shall be out of any city or town, that is either a county of itself, 
or is not within any hundred, that then the inhabitants of the 
hundred in which such damage shall be done, shall be liable to 
yifild damages to the person or persons injured and damnified 
by such demolishing or pulling down wholly or in part; and 
such damages shall and may be recovered by action to be 
brought in any of his majesty’s courts of record at Westminster 
(wherein no esSoign, protection or wager of law, or any impar- 
lance shall be allowed), by the person or persons damnified 
thereby, against any two or more of the inhabitants of such 
hundred, such action for damages to any church or chapel to 
to be brought in the name of the rector, vicar, or curate of such 
church or chapel that shall be so damnified, in trust for apply- 
ing the damages to be recovered in rebuilding or repairing such 
church or ch^el; and that judgment being given for the plain- 
tiff or plaintiffs in such action, the damages so to be recovered 
shall, at the request of such plaintiff or plaintiffs, his or their 
executors or administrators, pe raised and levied on the inha- 
bitants of such hundred, and paid to such plaintiff or plaintiffs, 
in such manner and foim, and by such ways and means, as are 
provided by Jlie statute made in the seven-aud-tweiitieth year 
of the reign of Queen Elizabeth, for reimbursing the person or 
persons on whom any money recovered against any hundred 
by any party robbed, shall be levied: And in case any such 
cl\prch, chapel, building for religious w^orship, dwelling-house, 
barn, stable, or out-house, so damnified, shall be in any city or 
town that is either a county of itself, or is not within any hun- 
dred, that then such damages shall and may be recovered by 
action to be brought in manner aforesaid (wherein no essoin, 
protection or wagev of law, or any imparlance shall be allowed), 
against two or more inhabitants of such city or town; and 
judgment being given for the plaintiff or plaintiffs in such 
action, the damages so to be recovered shall, at the request of 
such plaintiff or plaintiffs, his or their executors or administra- 
tors, made to the justices of the peace of such city or town, at 
any quarter-sessions to be holden for the said city or town, be 
VOL. I. MM raised 


How the da- 
mages shall be 
made good, if 
any church, &C. 
be demolubed, 
&c. 


As to costs ill 
an action found- 
ed on tins 
clause see 
2 Wils. 91. 


27 Elia. c. 13. 



530 


OFFENCES AGAINST PUBLIC PEACE. Bk. h 


Act to be read 
at (juarlor-scs- 
sioiis, &c. 

Pn).secutiou 
widtin twelve 
months. 


ShcrilTs, &c. in 
Scutiand to have 
the same power 
as justices, &c. 
have ill 
England. 


Piinishnient of 
persons of- 
fending ill 
Scotland. 

Damages of any 
churches, &c. 
pulled down, 
&c. in Scotland, 
how to be le- 
covered, and of 
whom. 


To what places 
ill Scuilaud 
this act shall 
extend. 


Felony without 
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raised and levied on the inhabitants of such city or town^ and 
paid to such plaintiff or plaintiffs, in such manner and form, by 
such ways and means, as are provided by the said statute made 
** in the seven-and^twentieth year of the reign of Queen Eiiza- 
both, for reimbursing the person or persons on whom any 
'' money recovered against any hundred by any party robbed, 
shall be levied.” 

t Sect. 7. By 1 Geo. 1. st. 2. c. 5. s. 7. it is further enacted. 
That this act shall be openly read at eveiy quurtor^sessions, 
** and at every leet or law-day.” 

t Sect. 8. By 1 Geo. 1. st. 2. c. 5. s. 8. it is provided, “That 
“ no person or persons shall be prosecuted by virtue of this act, 
“ for any offence or offences committed contrary to the same, 
unless such prosecution be commenced within twelve months 
“ after the offence committed,” 

1 Sect. Vf By 1 Geo. 1. st. 2. c. 5. s. 9. it is further , enacted, 
“ That the sheriffs and tlieir deputies, stewards and their depu- 
“ ties, bailiffs of regalities and their deputies, magistrates of 
“ royal boroughs, and all other inferior judges and magistrates,' 
“ and also all high and petty constables, or other peace-officers 
“ of any county, stewartry, city or town, within that part of Great 
Britain called Scotland, shall have the same powers and autko- 
rity for putting this present act in execution within Scotland as 
“ the justices of the peace, and other magistrates aforesaid, 
“ respectively have by virtue of this act, within and for the other 
parts of this kingdom; and that all and every person and per- 
“ sons who shall at any time be convicted of any the offences 
“ afore-menlioiied, within that part of Great Britain called Scot- 
“ land, shall for every such offence incur and suffer the pain of 
“ death and coniiscatioii of moveables: Aud also that all pru- 
“ secutioiis for repairing the damages of any church or chapel, 

“ or any building for religious worship, or any dwelling-house, 

“ barn, stable, or out-house, which shall be demolished or pulled 
“ down in whole or in part, withip Scotland, by any persons im- 
“ lawfully, riotously or tumultuously assembled, shall and may 
“ be recovered by summary action, at the instance of the parly 
“ aggrieved, his or lirr lieii or executors, agayist the county, 

“ stewartry, city, or borough, respective!), where such disorders 
“ shall happen, the magistrates being summoned in the ordinary 
form, and tlie several counties and stewartries called by edictal 
citation at the market-cross of the head borough of such county 
or stewartry respectively, and that in general, without mention- 
ing their names and designations.” 

t Sect. 10. By I Geo. 1. st. 2. c. 5. s. 10. it is provided, 
That this act shall extend to all places for religious worship in 
that part of Great Britain called Scotland, which are tolerated 
by law, and where his majesty King George, the prince and 
princess of Wales, and their issue, are prayed for in express 
words.” 

t Sect. 11. By 9 Geo. 3. c. 29. “ If any person or persons 
uulawfully, riotously and tumultuously assembled together, to 

“ the 
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** the dinturbance of the public peacci shall unlawfully, and with lish any wind- 
" force, demolish or pull down, or begin to demolish or pull 
down, any wind saw-mill, or other wind-mill, W any water-mill, *“'*** 

** or other mill which shall have been or shall be erected, or any 
of the works thereto respectively belonging; that then every 
such demolishing or pulling down, or beginning to demolish or 
** pull down, shall be adjudged felony without benefit of clergy, 
iuid the offenders therein shall be adjudged felons, and shall 
suffer death, as in case of felony without benefit of clergy/^ 

t Sect^ 12. It hath be£n determined, that if a person be pre- Hexi^.Roycc, 
sent at a riot, and encourage and abet the rioters in beginning to 
demolish and pull down a dwelling-house, by shouting and using 4 
expressions to excite the mob so to do, he is a principal in the !^073. 
second degree, and as such ousted of his clergy by the 1 Geo. 1. 

St. 2. c. 5. although he do not with force begin to demolish or 
pull down, or do any act with his own hands or person for that 
purpose otherwise than as aforesaid; for these acts amount to an 
aiding and abetting within the meaning of the statute. 


t Sect 13. It is also determined, that it is not necessary that Pntchardv. 
twelve persons should be assembled to constitute a capital crime 
in the fourth clause of the riot act. Sec alsoDougl. 


700. 


Seditious Assemblies* 


t Sect 1. It is enacted by IS Car. 2. c. 5. " That no per- Noy,ioi, 
son or persons whatsoever shall solicit, labour, or procure the 
getting of hands, or other consent of any persons above the 4Commai7. 
number of twenty, to any petition, complaint, remonstrance, 
declaration, or other address to the king, or both, or cither 
houses of parliament, for alteration of matters established by 
“ law in church or state, unless the matter thereof have been first 
consented unto, and ordered by three or more justices of that 
county, or by the major part of the grand jury of the county, or 
division of the county, where the same matter shall arise, at 
their public assizes, or general quarter-sessions, or if arising iii 
London, by the lord mayor, aldermen, and common council as- 
sembled ; and that no person or persons whatsoever shall re- 
pair to his majesty, or both, or either the houselibf parliament 
upon pretenctf of delivering any petition, complaint, remon- 
strance, or declaration, or other addresses, accompanied witli 
excessive number of people, nor at any one time with above 
the number of ten people, upon pain of incurring a penalty not 
exceeding one hundred pounds and three months imprisonment, 
on conviction, by two witnesses, within six months, at the king’s 
bench, assizes, or quarter sessions. But this act shall not pre- 
vent the presentation of any public or private grievance to any 
member of parliament, by any number not exceeding twenty, 
or to the king, for any remedy to be bad thereupon.” (l) 

By 

(l) N. B. By 1 Will. & Maiy, sess. i, c. 9, that this article had virtually repealed the above 

8. 1. art. 5. usually styled the Bill of Rights, it is statute of Charles ; but Lord Mansfield declared it 

enacted, <* That it is the right of the subjects to was the unanimous opinion of the Court, that 

** petition the king, and that all comnitmeuts and neither tliat, nor any other act of parliament, had 

** prosecutions for such petitioning are iUega}/' On repealed it, and that it was in full force. Poiiglas, 

the trial of Lord George Gorto, it was contended 595. 

mm2 
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By the statute 39 Geo. 3. c. 79. reciting the existence of v£ 
traiterous conspiracy to overturn the government, and the insti- 
tution of various societies confederated by unlawful oaths, fcc: 
is is enacted by sect. 2. " That from and after the passing of &at 
** act, all and every the said societies, and also every other society 
now established, or hereafter to be established, the members 
" whereof shall, according to the rules thereof, or to any provi- 
sion or agreement for that purpose, be required or admitted to 
'' take any oath or engagement which shall be an unlawful oath 
** or engagement within the intent and meaning of an act passed 
(«) Vide title " in the thirty- seventh (a) year of his majesty^s reign, intituled ‘ An 
ci* 2 * 7 .**"**^^’* ** effectually preventing the administering or taking 

" of unlawful oaths, or to take any oath not required or autho- 
rized by law ;* and every society, the members whereof, or any 
of them, shall take or in any manner bind themselves by any 
" such oath or engagement, on becoming or in consequence of 
** being members of such society; and every society, the mem- 
“ bers whereof shall take, subscribe, or assent to any test or 
“ declaration not required by law, or not authorized in mannor 
** hereinafter mentioned ; and every society, of which the names 
of the members, or of any of them, shall be kept secret from 
the society at large, or which shall have any committee or 
** select body so chosen or appointed, that the members consli- 
tuting the same shall not be known by the society at large to 
“ be members of such committee or select body, or which shall 
'' have any president, treasurer, secretary, delegate, or other 
** officer so chosen or appointed, that the election or appoint- 
nient of such persons to such offices, shall not be known to the 
“ society at large, or of which the names of all the members, and 
** of all committees or select bodies of members, and of all pre- 
** sidents, treasurers, secretaries, delegates, and other officers, 
** shall iiot be entered in a book or books to be kept for that 
purpose, and to be open to the inspection of all the members 
‘‘ of such society; [and every society which shall be composed of 
" different divisions or branches, or of different parts, acting in 
** any manner separately or distii^ct from each other, or of w'hich 
” any part shall have any separate or distinct president, secretary, 

" treasurer,^ legate, or other officer, elected or appointed by or 
for such part, or to act as an officer for suqh part, shall be 
deemed and taken to be unlawful combinations and confedera- 
** cies;] and every person who, from and after the passing of this 
** act, shall become a member of any such society, or who, being 
“ a member of any such society at the passing of this act, shall 
** afterwards act as a member thereof; and every person who, 
after the passing of this act, shall directly or indirectly maintain 
** correspondence or intercourse w'ith any such society, or with 
" any division, branch, committee, or othfsr select body, presi- 
dent, treasurer, secretary, delegate, or other officer or ihember 
thereof as such, or who shall, by contribution of money or 
otherwise, aid, abet, or support such society, or any members 
or officers thereof as such, shall be deemed guilty of an iinlaw- 
ful combination and confederacy.'' By sect. 3. it was not to 
extend to those societies whose declarations were approved of by 
tw'o magistrates and registered with the clerk of the peace, ac- 

according 
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cording to the direction of that act. Nor^ by sect. 5., id lodges 
of free^asons^ provided two of the membei^ confessing the 
same, should certify upon oath before any justice that such 
so&ety or lodge had been usually held before the passing of the 
act^ under the denomination of a Lodge of Freemasons^ and in 
conformity to the rules prevailing in the lodges of freemasons in 
this country; which certificate is also to be registered with the 
clerh of the peace^ and the mode of registering declared by the 
act The 8th sect then enacts^ That every person who, at any 
time after the passing pf this act, shall, in breach of the provi* 
sions thereof, be guilty of any unlawful combination and con- 
‘‘ federacy as in this act is described shall and may be proceeded 
** against for such ofi’ence in a summary way, either before one or 
more justice or justices of the peace for the county, stewartry, 
riding, division; city, town, or place, where such person shall 
happen to be, or by indictment to be preferred in the county, 
‘‘ riding, division, city, town, or place in England wherein such 
oiFcnce shall be committed, or by indictment in the court of 
“ justiciary, or in any of the circuit courts, in Scotland, if the of- 
fence shall be committed in Scotland ; and every person being 
‘‘ convicted of any such offence, on the oath of one or more cre- 
“ dibie witness or witnesses, by such justice or justices as afore- 
** said, shall be by him or them committed to the common gaol 
“ or house of correction for such county, stewarty, riding, divi- 
sion, city, town, or place, there to remain, without bail or main- 
“ prize, for the term of three calendar mouths, or shall be by such 
“ justice or justices adjudged to forfeit and pay the sum of 
twenty pounds, as to such Justice or justices shall seem meet; 
“ and in case such sum of money shall not be forthwith paid into 
“ the hands of such justice or justices, he or they shall, by war- 
“ rant under his or their hand and seal, or hands and seals, cause 
“ the same to be levied by distress and sale of the ofFende^^s 
“ goods and chattels, together with all costs and charges atteiid- 
** ing such distress and salo, and for want of sufficient distress, 
“ shall commit such offender to the common gaol or house of 
“ correction of such county, ste wartry, riding, division, city, town, 
“ or place as aforesaid, for any time not exceeding three calendar 
“ months; and every person convicted of any sud|||^ifence, upon 
“ indictment due course of law, shall and may be trans- 
“ ported for tlie term of seven years, in the manner provided by 
“ law for transportation of offenders, or imprisoned for any time 
“ not exceeding two years, as the court before whom such of- 
fenders shall be tried shall think fit; and every such offender, 
“ who shall be ordered to be transported, shall be subject and lia- 
“ ble to all laws concerning offenders ordered to be transported.’* 
By sect. 9. the justice has a power of mitigating the punishment 
not less th^ one third directed by the act. Nothing in the act was 
to preibnt a person from being indicted, if he might have been so 
indicted if that act had not been made, unless the offender should 
have been prosecuted under that act. Sect. 13. inflicts a penalty 
of five pounds upon any person knowingly suffering a meeting 
of any such society in their house or. room, for the fifst offence; 
and for any such offence after the date of the first conviction, to 

be 
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be deemed guilty of an unlawful combination and confederacy in 
breach of that act. Sect. 15. directs all rooms for lectures^ de- 
bates, and reading rooms to be licensed by two justices of the 
peace, under their hands and seals, at a special or general tes- 
sions; and persons opening such rooms without such license are 
subject to a penalty of £9D, And if it be proved upon oath that 
such places are used for lectures of a seditious or ten- 

dency, two justices may declare the license forfeited. — S. 20. 
The act also contains other regulations for the press, and directs 
all printing presses to be licensed, with *pecuniary and other 
penalties for the omission. 

By St. 57 Geo. 3. c. 19* and 60 Geo. 3. c. 6. various provi- 
sions were enacted for preventing seditious and tumultuous 
meetings ; but as these laws were enacted for a limited time, and 
not permanently, they are not here inserted: they will be found 
accurately abridged in 5 Burn’s Justice, tit. Riot. (Chetwynd’s 
edit.) 

Moss-Trooping. 

By 43 Eliz. c. 13. it is recited, that Many of the queen’s sub- 
jects, dwelling in the counties of Cumberland, Westmoreland, and 
the bishopric of Durham, had been taken, some from their own 
houses, and others in travelling on the highway, or otherwise, and 
carried away as prisoners, and kept barbarously and cruelly, until 
they had been redeemed by great ransoms ; and also, that then of 
late time there had been many incursions, robberies, and burning 
and spoiling of towns, villages, and houses, within the said coun- 
ties, so that divers of the queen’s subjects, in the said counties, had 
been enforced to pay a certain rate of money, corn, cattle, or other 
consideration, commonly called black mail, to divers inhabiting, 
upon or near the borders, being men of name, and friended and 
allied with divers in those parts, who were commonly known to be 
great robbers and spoil-takers within the said counties, to the end 
thereby to be by them protected from the danger of such as used 
to rob and steal in those paits and thereupon it is enacted by 
43 Eliz. c. 13. " That whosoever shall at any time hereafter, 
** without good and lawful warrant or authority, take any of her 
majesty’s subjects against his or their will or wills, and carry 
them out of the same counties, or detain, force, or imprison 
him or them as prisoners, or against his or their wills, to ransom 
** them, or to make prey or spoil of his or their person, or goods, 
“ upon deadly feud or otherwise : or whosoever shall be privy, 
consenting, aiding, or assisting unto any such taking, detaining 
" or carrying away, or procure the taking, detaining, or carrying 
away of any such person or persons, prisoners as aforesaid : or 
whosoever shall take, receive, or carry, to the usoi of himself, 
“ or wittingly to the use of any other, any money, corn, Atile, or 
** other consideration, commonly called black mail, for the pro- 
** tecting, or defending of him or them, or his or their lands, 
tenements, goods, or chattels, from such thefts, spoils, and rob- 
beries, as is aforesaid: or whosoever shall give any such money, 
corn, cattle, or other consideration, called black-mail, for such 

protection 
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protection as is aforesaid^ aud ahall be of the said several 
offeaces* or any of them^ indicted and lawfully convicted, or 
shall stand mute, or shall challenge peremptorily above the 
Itiuinber of twenty before the justices of assizes, justices of gaol- 
delivery, justices of oyer and terminer, or justices of peace, 
within any of the said counties at some of their general sessions 
within some of the said counties to be holden, snail be reputed, 
adjudged, and taken to be as felons, and shall suffer pains of 
death, without benefit of clergy, &c.’* 

t Sect, Q, By 13“anch 14 Car. 9, c. 99. made a public act by 
Geo. 9. c. 37. and perpetual by 31 Geo. 9. c. 49. ** The jus- 
tices of the peace of the respective counties of Cumberland 
and Northumberland, or the major part of them, at any general 
sessions, may in open court make an order for charging the in*' 
habitants, proportionally, for the securing the said several coun- 
ties from the depredations of the moss-troopers; so as 
Northumberland be not charged above £500, nor Cumberland 
above £900, a year; and they may appoint thirty men in 
** Northumberland, and twelve men in Cumberland, niidur re- 
spective commanders, to apprehend offenders, under pain of 
fine and imprisonment for neglect of duty. But vide 99 and 
30 Car. 9. c. 9. which obliges the justices to take security, 

Unlawful Hunting and Poaching. 

By 1 lien. 7. c. 7. That many great outrages, murders, in- 3Ecl. i.c. 20- 
siirrectioiis and rebellions had often been occasioned by persons Eelw. i. 
in great numbers with painted faces, visors, and otherwise dis- ^5 77 ^ 

giiised, and riotously, and in manner of war arrayed, hunting as i)ait. c. 29. 
well by night as by day and thereupon it is enacted, That as 1 Hale, 656 to 
“ often as information shall be made of any such unlawful hunt- 
ings by night, or with painted faces, to any of the king's coun- 133. 

“ cii, or to any justice of the peace of the county, of any person Eit. 3T0. 
suspected thereof, any of the same councilor justices to whom Hum, 26 ^ 
such information shall be made, may make a warrant to arrest 
such person, and may als 6 examine him of the said hunting, 
and of the said doors in that behalf ; and if the same person wil- 
fully conceal the said huntings, or any person with him defective 
** therein, that then the same concealment be felony: and if he 
then confess the truth, and all that he shall be examined of, 
and knowetli in that behalf, that then the said offences of huiit- 
iiigs be against the king but trespass fineable, by reason of the 
"" same confession, at the next general sessions of the peace to 
be holden in the same county by the king's justices of the 
same sessions, there to be sessed. And if rescous or disobe- 
dience be made to any person having authority to do cxe- 
“ cutioii or justice by any such warrant, by any person, the 
which so should be arrested, so that the execution of the 
same warrant thereby be not had, that then the same res- 
cous and disobedience be felony; and if any person or pei- 
sons shall be convict of any such huntings, with painted faces, 
visors, or otherwise disguised^ to the intent they should not 

be 
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** be known^ or of unlawful hunting in time of night, that then 
the same person or persons so convict, to have like punition, 
as he or they should have if he or they were convict of 
felony." 

t Sect 2. By 9 Geo. 1. c. 0,0,. made perpetual by 31 Geo. 2. 
c. 0,0. '' If any person or persons, being armed with swords, fire- 
arms, or other offensive weapons, and having his or their faces 
blacked, or being otherwise disguised, shall appear in any forest, 
chase, park, paddock, or grounds inclosed with any wall, pale, 
or other fence, wherein any deer have been; or shall be usually, 
kept ; or in any high road, open heath, common, or down, — or 
** shall unlawfully and wilfully hunt, wound, kill, destroy, or steal 
" any red or fallow deer — or unlawfully rob any warren {a) or place 
where conics or hares are usually kept ; — or shall unlawfully 
steal or take away any fish out of any pond or river. Or if any 
person or persons (whether armed and disguised or not) shall 
unlawfully and wilfully hunt, wound, kill, destroy, or steal any 
red or fallow deer, fed or kept in any places in any of the king’s 
forests or chases, which are or shall be inclosed with pales, rails, 
or other fences, or in any park, paddock, or grounds inclosed, 
where any deer have been or shall be usually kept ; or shall 
forcibly rescue any person being lawfully in custody of any 
officer or other person for any of the offences before-men- 
tioned ; — or, if any person or persons shall by gift or promise 
of money, or other reward, procure any of his majesty’s sub- 
jects to join him or them in any such unlawful act ; every per- 
son so ofl'ending, being thereof lawfully convicted (in any county 
in England) shall suffer death without benefit of clergy — (clergy 
is restored to these offences by stat. 4 Geo. 4. c. 34.; and the 
punishment is, to be transported for seven years, or imprisoned 
for three years, with or without hard labour, at the discretion 
of the court) — but not to work corruption of blood uor for- 
feiture of land or goods." 

The statute 57 Geo. 3. c. 90. intituled " An act for the pre- 
vention of persons going aimed by night for the destruction of 
game ; and for repealing an act made in the last session of par- 
liament, relating to rogues and vagabonds," recites, that whereas 
idle and disorderly persons frequently go armed in the night-time 
for the purpose of protecting tiiemselves, and aidiifg and abetting 
and assisting each other in the illegal destruction of game or 
rabbits ; and whereas such practices are found by experience to 
lead to the commission of felonies and murdtrs and then, for 
more effectual suppression thereof, it is enacted, “ That if any 
** person or persons having entered into any forest, chase, park, 

** wood, plantation, close, or other open or inclosed ground, with 
the intent illegally to destroy, take, or kill game or rabbits, or 
** with the intent to aid, abet, and assist any person or persons 
illegally to destroy, take, or Lll, game or rabbit, shall be found 
** at night, that is to say, between the hours of six in the evening 
and seven in the morning, from the first day of October to the 
** first day of February, between seven in the evening and five in 
the morning, from the first day of Februaiy to the first day of 
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April) and between nine in the evening and four in the morning 
for the remainder of the jeari armed with any gun, cross-bow, 
fire-arms, bludgeon, or any other offensive weapon, every such 
person so offending, being thereof lawfully convicted, shall be 
adjudged guilty of a misdemeanour, and shall be sentenced to 
transportation for seven }ears, or shall receive such other 
punishment as may by law be inflicted on persons guilty of 
misdemeanour, and as the court before which such offenders 
may be tried and convicted shall adjudge; and if any such 
" offender or offenders shall return into Great Britain before the 
expiration of the term for which he or they shall be so trans- 
ported, contrary to the intent and meaning hereof, he or they 
** so returning, and being thereof duly convicted, shall be adjudged 
“ guilty of felony, and shall be sentenced to transportation for the 
** term or terms of his or their natural life or lives.” 

By statute 3 Geo. 4. c. 114. the court may also add a sen- 
tence of hard labour to the imprisonment inflicted on offenders 
under this act. 

Riotousli/ preventing Skips being Leaded. 

By 33 Geo. 3. c. G7. it is recited, “ That many seamen, keel- Seamen, &c. 
men, casters, and ship carpenters, have of late assembled them- 
selves in great numbers, and have committed many acts of violence ; forcibly 

which practices, if continued, may occasion great loss and damage prevent the 
to individuals, and injure the trade and navigation of this king- 
dom for the belter preventing such violent and injurious prac- &c!”tybc*com- 
tices, and more effectually punishing such offenders, it is enacted, mitted to prison; 
“ That if any seamen, keclmen, casters, ship-carpenters, or other 
persons, riotously assembled together to the number of three 
or more, shall unlawfully and with force prevent, hinder, or ob- 
struct the loading or unloading, or the sailing or navigating, of 
any ship, keel, or other vessel, or shall unlawfully and with 
force’board any ship, keel, or other vessel, with intent to pre- 
vent, hinder, or obstruct the loading or unloading, or the sailing 
or navigating of such ship, keel, or other vessel, every seaman, 

“ keelman, caster, ship carpenter, and other person, being law- 
fully convicted of any of the offences aforesaid, upon any in- 
** dictment to ].)c found against him, her, or them, in any court of 
** oyer and terminer, or general quarter-sessions of the peace, to 
be liolden respectively in and for the county, shire, riding, di- 
** vision, or district, wherein the offence was committed, shall be 
committed either to the common gaol for the same county, shire, 

“ riding, division or district, there to continue and remain without 
bail or mainprize, or to the house of correction for the same 
II “ county, shire, riding, division, or district, there to continue and 

remain without bail or mainprize, and to be kept to hard 
** labour for any term not exceeding twelve calendar months, nor 
** less than six calendar months, in either case respectively.” 

t Sect. 2. By 33 Geo. 3. c. 67. s. 2. it is further enacted, persons who 
" That if any seaman or seamen, keelman or keelmen, caster or »•>»■> forcibly 
" casters, ship carpenter or ship carpenters, or other person or 

“ persons, &c. 
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** persons^ shall unlawfully and with force prevent, hinder, or 
obstruct any seaman or seamen, keelman or keehnen, caster or 
casters, ship carpenter or ship carpenters, from working at, em- 
ploying himself in, or exercising his lawful trade, business, or 
occupation respectively, or shall wilfully and maliciously assault, 
beat or wound, or use or commit any bodily violence or hurt 
** to or upon any seaman or seamen, keelman or keelmen, caster 
or casters, ship carpenter or ship carpenters, with intent to 
deter, prevent, hinder, or obstruct such seaman or seamen, 
** keelman or keelmen, caster or casters, ship carpenter or ship 
carpenters, from working at, employing himself in, or exer- 
cisiiig his lawful trade, business or occupation respectively ; 
every seaman, keelman, caster, ship carpenter, and other person, 
being lawfully convicted of any of the offences last-mentioned, 
** upon any indictment to be found against him, her, or them, in 
'' any court of oyer and terminer, or general or quarter sessions 
of the peace to be holden respectively in and for the said 
“ county, shire, riding, division, or district, wherein the offence 
was committed, shall be committed, either to the common gaol 
for the same county, shire, riding, division or district, there to 
continue and remain, without bail or mainpri/e, or lo the house 
** of correction for the same county, shire, riding, division, or 
district, there to continue and remain, without bail or main- 
prize, and to be kept to hard labour, for any term not exceed- 
iiig twelve calendar months, nor less than six calendar months, 
in either case respectively.” 

t Sect, 3. By 33 Geo. 3. c. 67. s. 3. it is further enacted. 
That if any seaman, keelman, caster, ship carpenter, or other 
person, shall be convicted of any of the offences aforesaid in 
pursuance of tliis act, and shall afterwards offend again iu like 
" manner, every such seaman, keelman, caster, ship carpenter, and 
** other person, so offending again in like manner, and being law- 
fully convicted thereof upon any indictment to be found against 
him* her, or them, in any court of oyer and terminer, or general 
or ijuarter-sessions of l!*e peace respectively, to be holden in 
and for the county, shire, riding, division, or district, wherein 
the offence was committed, shall, for such second and every 
** subse(]uent offence, be adjudged guilty of felony, and shall be 
‘‘ transported to some of Ins majesty’s dominions beyond the 
seas, for any space of time or term of years not exceeding four- 
“ teen years, nor less than seven years.” 


Rioters destroying Manufactories* 

By statute of 52 Geo, 3. c. 130. s. 3. it is enacted, That if, 
after the passing of this act, any person or persons, unlawfully, 
riotously and tiimultuou% assembled together in disturbance 
of the public peace, shall unlawfully and with force demolish or 
pull down, or begin to demolish or pull down, any erection and 
building, or engine, which shall be used or employed in the carry- 
ing on or conducting of any trade or manufactory, or any branch 
or department of any trade or manufactoi^ of goods, wares, or 

merchandize 
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f* merchandize of any kind or description whatsoever^ or in which 
any goods, wares, or merchandize, shall be warehoused or de* 
posited, that then every such demolishing or pulling down, or 
** beginning to demolish or pull down, shall be adjudged felony 
without benefit of clergy^ and the offenders therein shall be 
adjudged felons, and shall suffer death as in cases of felony 
without benefit of clergy/* 


^ 5. Threatening Letters* 

t Sect* 1, By 9 Geo. 1. c. 22. it is enacted, That if any Threatening 
person or persons shall knowingly send any letter without any 
name subscribed thereto, or signed with a fictitious name, de- ofL^imlictlnent 
‘‘ manding money, venison, or other valuable thing ; or shall for this oflence, 
forcibly rescue any person being lawfully in custody of any ][}***' Cro* Cir, 

“ officer or other person for the offences aforesaid ; or shall by 
** gift, or promise of money or other reward, procure another to 
“ join him or them in any such unlawful act, such offender shall 
“ suffer death without benefit of clergy.” 

t Sect* 2. And it is enacted by 27 Geo. 2. c. 15. '' That if any 
** person or persons shall knowingly send any letter without any 
name subscribed thereto, or signed with a fictitious name or 
names, letter or letters, threatening to kill or murder any of his 
‘‘ majesty’s subjects, or to burn their houses, out-houses, barns, 
stacks of corn or grain, hay or strawy though no money or veni- 
** son, or other valuable thing shall be demanded in or by such 
letter or letters, or shall forcibly rescue any person in lawful 
“ custody for the same, such offender shall suffer death without 
benefit of clergy.” 

t Sect* 3. And it is further enacted by 30 Geo. 2. c. 24. ‘‘That 
“ all persons who sliall knowingly send or deliver any letter or 
“ writing with or without a name or names subscribed thereto, 
or signed w'ith a fictitious name or names, letter or letters, 

“ threatening to accuse any person of any crime punishable by 
the law with death, transportation, or pillory, or any other in- 
famous punishment, w'ith a view or intent to extort or gain 
money, go^ds, wares, or merchandizes, from the person or 
“ persons so threatened to be accused, shall on conviction be put 
“ in the pillory, publicly whipped, or fined and imprisoned, or 
*‘ transported, not exceeding the .space of seven years, in the dis- 
cretion of the court.” 


By St. 4 Geo. 4, c. 54. reciting the 9 Geo. 1. the 27 Geo, 
2. c. 11. and the 30 Geo. 2. c. 24. as to sending threatening 
letters, so much of the said acts as relates to sending threat- 
ening letters is repealed, and enacted, " That from and after 
the passing of this last act, if any person shall knowingly 
“ and wilfully send or deliver any letter or writing with or with- 
“ out any name or signature subscribed thereto, or with a ficti- 
“ lions name or signature, demanding money or other valuable 
“ thing, or threatening to kill or murder any of his majesty’s 

“ subjects, 


4 Ci'O. 4. c. 54. 
Sending a 
threatening let- 
ter, demanding 
money, &c. 
transportation 
for seven years, 
or imprisonment 
at discre.tion of 
tiie Court. 
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subjects* or to burn or destroy his or their bouses* out-houses* 
" barns* stacks of corn or grain, liay or straw, or shall knowingly 
and wilfully send or deliver any such letter or writing threaten- 
ing to accuse any of his majesty's subjects of any crime punish- 
able by law with death* transportation, pillory, or of any 
infamous crime, with a view or intent to extort, gain money, 
security for money, goods or chattels* wares or merchandize* 
from the person or persons so threatened* or shall procure, 
counsel* aid* or abet* the commission of the said oifences, or of 
any of them, or shall forcibly rescue any person being lawfully 
in custody of any officer or other person* for any of the said 
offences ; every person so offending, being thereof lawfully con- 
victed* shall be adjudged guilty of felony, and shall be liable* at 
the discretion of the Court, to be transj)orled beyond the seas 
for life* or for such term* not less than seven years, as the Court 
shall adjudge* or to be imprisoned only, or imprisoned and kept 
to hard labour in the common gcaol or house of Correction for 
any term not exceeding seven years. 

Girdwood’s + 5. It hath been determined, that if a person deliver a 

Case, Old Bal- threatening letter to a common porter or message-carrier* desiring 
a CMC post-officc, it is evidence for the jury to 

reserved. say whether the person who delivered it to the porter knew 
its contents* although the letter was sealed at the time it was so 
delivered. 


Gird wood’s 
Case, Cases 
C. L. 129. 


f Sect. 6. It is also determined, that if a threatening letter be 
delivered to a porter, or at the post-office in one county, directed 
to a person living in another county, the offender may be tried 
in the county in which the letter was delivered to the person to 
whom it was directed. 


Girdwood’s f Sect. 7* So if a letter of this description be couched in am- 
C**L*i30*^* biguoiis terms* the question whether the words it contains 
amount to a threat* may properly be referred to the considera- 
tion of the jury. 

Rex V. Smifb, + Sect. 8. It is determined «liat a certiorari will not lie to the jiis- 
C()wi». 24. tices at sessions, to remove an indictment found before them for any 
of the offences therein clcscribed* into the court of king’s bench. 

Michael Ilobinson was tried on an indictment framed under 
the 9 Geo. 1. charging him with having unlawfully and feloniously* 
See. sent a certain letter without any name subscribed thereto^ 
to Janies Oldham Oldham* demanding of him a certain valuable 
thing, viz. a bank note* against the form of the statute, &.c. 
The facts of the case were, that Oldham the prosecutor had been 
an apprentice to one Daniel Dolly, with whom he afterw^ards 
went into partnership, that upon Dolly’s death he had married 
his widow, and a report had been spread that he and the widow 
had murdered his former master. The letter which was set out 
ill the indictment and signed R. R. was one of a scries of 
correspondence which he had had with the prisoner and was very 
guardedly written* .requesting cflOO to be applied to. the wants 

of 
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of a pobt man, for which a certain MS. was to be destroyed; of 
which he had commutiicated to the proseciitor a part. The 
MS. was a poem plainly intimating that the prosecutor and his 
former mistress bad murdered Dolly. Several objections were 
stated, which were reserved, and Mr. J. Lawrence, who tried the 
cause, left it to the Jury to say whethefthe prisoner sent the letter 
set out in the indictment, and whether it contained a threat to 
publish a libel on the prosecutor, imputing to him the death of 
Daniel Dolly, unless he would send him a bank note, and if they 
were of that opinion they were to find him guilty. The jury 
found him guilty, and also found specially that the prisoner sent 
the letter in the indictment and that it contained a threat to pub- 
lish the libel alluded to, with intent to extort money. 

Four objections were made to this conviction: 1. That it 
was not -a letter without a name. 2. That it did not contain 
a threat or demand, so as to bring the case within the 9 Geo. ] . 
c. 22. 3, That a bank note was not a valuable thing within the 
meaning of that act. 4. Supposing it to fall within the words 
and meaning of that statute, yet it is the precise offence de* 
scribed by the subsequent statute of 30 Geo. 2., which, making 
it a misdemeanor only, is a virtual repeal of the former statute 
on which this prosecution was founded. As to the first point, 
the judges held that the signature 11. 11. was no name, as no 
one by reading those initials could say what the name was. As 
to the second, they held that the letter did contain a demand, for 
it was accompanied, as the jury had found, by a threat to publish 
a libel accusing the prosecutor of murder; and they further held, 
that it was the demand of a valuable thing. That a bank note 
was a valuable thing, and whether it might legally be considered 
so or not at the passing of the act of 9 Geo. l.,yet it was sufficient 
if it was a valuable thing at the time it was demanded. Although 
a bank note might not be the subject of larceny at the time of 
the passing the act of 9 Geo. 1. yet it was a valuable thing to 
the holder, it might at any time be turned into cash. With re- 
gard to the fourth objection, whether this statute of 9 Geo. 1. 
c. 22. were repealed by the sAibsequent stat. 30 Geo. 2. c. 24. it 
was true, that if one act of parliament made a particular case a 
felony and another act made the same case a misdemeanor, the 
latter is a repeal of the former. But if the two statutes are con- 
sistent and can both stand together, the rule does not apply, that 
the last will be a repeal of the first. Here the stat. of 9 Geo. 1. 
extends to such cases only in which there is an actual demand, 
and the stat. 30 Geo. 2. c. 24. reaches cases which fall short of a 
demand, and includes letters sent with a view' or intent to extort 
money, though no demand be made. The consequence was they 
held the conviction right. 

Upon the conference in the above case it was agreed by all 
the judges, that if the indictiilfent were founded upon the 30 
Geo. 2. and a demand proved, there must be an acquittal. 

li is to be observed that by the 9 Geo. L and 27 Geo. 2. the 
offence is in sending the letter, but by the 30 Geo. 2. it is in 
either sending or delivering, therefore in the case of John and 

Mary 
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Mary Hammond, who were indicted under the statutes of 9 
Geo. 1 . and 27 Geo. 2. for feloniously setiding a letter to Daniel 
Dancer, demanding the sum of of 10. the indictment consisted 
of twelve counts, one charging that the prisoners sent and de- 
livered the letter, and another, that they caused it to be sent and 
delivered. The facts proved ^ere, that the prisoner lived as servant 
with the prosecutor, that the wife wrote the letter, and that it was 
delivered by John Hammond, who said he had found it in the 
garden, but there was no proof that he knew the contents. The 
courtheld that the husband could not be convicted as the delivery 
was not sending the letter. But they left it to the juiy to say 
whether the wife did not send theletterby her husband, lie know- 
ing nothing of the contents, if so she might be convicted. The 
jury acquitted both. 

The distinctions between the acts of 9 Geo. 1., 27 Geo. 2., 
and 30 Geo. 2. are not now material, as the subsequent act of 
4 Geo. 4. above set forth, is more comprehensive in its enact- 
ments. 


6. Libels, 


In treating of Libels, I shall consider, 

1. What shall be said to be a libel. 

2. Wlio arc liable to be punished for it. 
t 3. In what manner they are to be tried. 

4. In what manner they are to be punished. 


Sec 3 Inst, 

J7t. 

\)Co 53.59. 

Moor, 81 o. 

6SJ7. 

Murch, i31. 

4 Co. 14. 

Fophain, 133. 

139. 

Sclilcn, lit. Libels. 1 Ventris, 31, Hob. 253. Carth. 405. 1 Salk. 211. Fitzgib, 121. 253. 

2 Wilson, 40: 2 llurr, ‘ 80 


As to the First Point, viz. What shall be said to be a Libel. 

5 Coke, 125. 

5 Mod. 165, Sed. 1. It seemeth, that a libel in a strict sense is taken for 
Salk 4% ^ malicious defamation, expressed either in printing or writing, 

Su*. 422.791. J lending either to blacken the memory of one who is dead, (a) 
12 Mod. 221. or the reputation of one who is alive, and expose him to public 
« contempt, or ridicule. 

(a) See Rex v, Topbam, 4 Term llep, 128. 

5 Coke, 125. Sect. 2. But it is said, that in a larger sense the notion of a 
Skin. 123, 124. libel may be applied to any defamation whatsoever, expressed 
W^^y.^ 43 i. pictures, as by fixing up a gallows against a man's 

3 Keb, 378, door, or by painting him in a shameful and ignominious manner. 

il^r. 139. Sect. 3. And since the chief cause for which the law so 
i^^Coke'ss severely punishes all oft’eiices of this nature, is the direct tendency 
Riiyn!ond,ioi. of them to a breach of public peace, by provoking the parties iii- 
Stra. 422. 898. jured, and their friends and families, to acts of revenge, which it 
SalkSt? 410 impossible to restrain by the severest laws, were there 

iVid.270.271. redress from public Justice for injuries of this kind, which of 
3 Inst. 174. all others are most sensibly felt ; and since the plain meaning of 
such scandal as is expressed by signs or pictures, is as obvious to 
common sense, and as easily understood by every common 

capacity. 
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capacity^ and altogether as provokingy as that which is expressed 
by writing or printing, why should it not be eqpally criminal i 

SecL 4. And from the same ground it scemeth clearly to iiobart,2id. 
follow, that such scandal as is expressed in a scoffing and ironical Popham, 139 . 
manner, makes a writing as properly a libel, as that which is ex- ^ Burrow 98 o 
pressed in direct terms ; as w here a writing, in a taunting manner ^ Mod. 119 . 
reckoning up several acts of public charity done by one, says, 4 Mod. 86. 

You will not play the Jew% nor the hypocrite,” and so goes on 
in a strain of ridicule to insinuate, that what he did was owing to lianu 30 .^. ‘jn9. 
his vain-glory ; or where a writing, pretending to recommend to Scss. Cases, 30 . 
one the characters of several great men for his imitatirin, instead nSr/isf 
of taking notice of what they arc generally esteemed famous for, Keblc, \i9:u * 
pitched on such qualities only which their enemies charged them Moor, 627. 
with the want of ; as by proposing such a one to be imitated for 
his courage, who is known to be a great statesman, but no ^str!898! 
soldier ; and another to be imitated for his learning, who is known 
to be a great general, but no scholar, &c. which kind of writing 
is as well understood to mean only to upbraid the parties with 
the want of those qualities, as if it had directly and expressly done 
so. 


Sect. 5. And from the same foundation it liatli also been re- 
solved, (a) that a defamatory writing expressing only one or two 
letters of a name in such a manner that, from what goes before 
and follows after, it must needs be understood to signify such a 
particular person, in the plain, obvious, and natural construction 
of the whole, and would be perfect nonsense if strained to any 
other meaning, is as properly a libel, as if it had expressed the 
whole name at large ; for it brings the utmost contempt upon the 
law, to suffer its justice to be eluded by such trifling evasions : 
and it is as ridiculous absurdity to say, that a writing which is un- 
derstood (5) by every the meanest capacity, cannot possibly be un- 
derstood by a Judge and jury. 

lie bas read t!ie libel, and understands and believes it to mean the party. K'otc in $ Bar. 


(a) HurCs Case, 
Trim 12 Alina;. 

3 Mod. 68. 

12 Mod. 139. 

Ld. Ray. 879. 

2 Atkin. 470. 

(/>) On appli- 
cation for an iu- ‘ 
formation, 
some friend 
to file party 
complaining 
should by affi- 
davit state, that 
Abr. 493. 


Sect. 6. And from the same ground it further doth appear, 5 Coke, 125 . 
that it is far from being a justification of a libel, that the contents 
thereof are true, (1) or that the person upon whom it is made had strmige, 498. 

3 Bacon, 495. 9 St, Tr. 275^ 

a bad 


(1) In an action, Hie truth of a libel may be 
pleaded in justification. Hob. 253. And even on 
a motion for an information, the truth or falsehood 
of the libellous matter will considerably intluence 
the Court either to refuse or to grant it, Str. 498. 
An affidavit therefore, except in particular cases, is 
always required from the party applying, sbiting 
positively and directly that the contents of the im- 
puted libel are not true. Rex v. Miles, Dougl. 
27l. Rex V. Buckerton, 1 Str. 498. Rex. v. 
Bate, Doug. 572. Or the Court will leave the in- 
jury to be remedied in the ordinary course of jus- 
tice by action or indictment, Str. 498. But the 
Court will not grant this extraordinary remedy by 
iiifoniiation, nor should a grand jury find an in- 
dictment; unless the ofieiice be of such signal enor- 
mity that it may reasonably be construed to have 


a tendency to disturb tlie peace and harmony of 
the cominunity. In such a case the public arc 
justly placed in tlic character of an oilciidcd pro- 
secutor, to vindicate the common right of oil, 
tliough violated only in the person of an indivi- 
dual ; for the malicious publication of even truth 
itself cannot, in true policy, be suffered to interrupt 
the tranquillity of any well-ordered society. This is 
a principle so rational and pure, that it cannot be 
tainted by the vulgar odium which has accom- 
panied the derivation of the doctrine from the* 
tyranny of the star-chamber ; the adoption of it 
by the worst of courts can never weaken its au- 
thority, and, without it, all the comforts of society 
might witli impunity be hourly endangered or de- 
stroyed. Vide Law of Libels. 
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a bad reputation ; since the greater appearance there is of truths 
in any malicious invective, so much the more provoking it is. 

5 CoVe, 1 S 5 . there be any doubt but that a writing which 

1 Sid. «i9. 1 ^ 1 . defames private persons only, is as much a libel as that which de- 
3 Inst* 174. fames persons intrusted with a public capacity, inasmuch as it 
^Car, 175. manifestly tends to create ilkblood, and to cause a disturbance of 
e Roll. 86. the public peace. 

3 Mod. 139. Comb. 65. Carth. 15. Hard. 470. Skin. 1S3. Keb.773. St. Tr. 2. 977. 


(а) Hard. 470. 
1 Lev. 240. 
iSid. 414.415. 

1 Saund. 131. 

2 Kcb. 832. 

(б) 4 Coke. 14. 
(c) Dyer, 285. 

2 Inst. 228. 
Bull.N. P.6. 
Moor. 627. 

2 Burr. 817. 


(<£)2Keb. 

832. 

2 Inst. 228. 

2 And. 28. 
Moor. 143. 
705, 820. 

.. Popbam. 152. 
Con. 4 Co. 14. 
4 Com. Dig. 
152. 

Dyer, 285. 
Yelv. 117. • 

2 Bulst. 269. 
Godbolt, 340. 
Palm* 145. 
180. 

Vent. 23. 

12 Coke. 103. 
2 Mod. 119. 

2 And. 28. 

Sec 1 Danv. 
Abr. 208, 209, 
210.211. and 
the foregoing 
Chapter, tit, 

" Conspiracy.*’ 
Moor, 6?7, 


However, it is certain, that it is a very high aggravation of a 
libel that it tends to scandalize the government, by reflecting on 
those who are intrusted with the administration of public afiairs, 
which doth not only endanger the public peace, as all other 
libels do, by stirring up the parties immediately cenceriied in it to 
acts of revenge, but also has a direct tendency to breed in the 
people a dislike of their governors, and incline them to faction 
and sedition. 

Sect, B. But it hath been resolved, that no false or scandalous 
matter contained in (a) a petition to a committee of parliament, 
or in (5) articles of the peace exhibited lo justices of peace, or in 
any other (c) proceeding in a regular course of justice, will make 
the complaint amount to a libel ; for it would be a great dis- 
couragement to suitors to subject them to public prosecutions, 
in respect of their applications to a court of justice. And the 
chief intention of the law in prohibiting persons to revenge them- 
selves by libels, or any other private manner, is to restrain them 
from endeavouring to make themselves their own judges, and to 
oblige them to refer the decision of their grievances to those 
whom the law has appointed to determine them. 

Also id) it seemeth to have been holden by some, that no want 
of jurisdiction in the court, to which such a complaint shall be 
exhibited, will make it a libel, because the mistake of the proper 
court is not imputable to the party, but to his counsel. Yet if 
it shall manifestly appear, from the whole circumstances of the 
case, that a prosecution is .mtirely false, malicious, and ground- 
less. and commenced, not Hvitli a design to go through with it. 
but only to expose the defendant’s character under the shew of a 
legal proceeding ; I cannot see any reason w hy such a mockery' 
of public justice should no<. rather aggravate the offence than 
make it cease to be one, and make such scandal a g^o^^ground 
of an indictment at the suit of the king as it makes ^4:&"alice of 
their proceeding a good foundation of an action Cjase at 

the suit of the party, whether the Court had a jurisdictioti of the 
cause or not. 

But it is said, that no presentment of a grand jury can be a 
libel, not only because persons who are supposed to be returned 
without their own seeking, and are sworn to act impartially, shall 
be presumed to have proper evidence for what they do, butiilso 
because it would b,e of the utmost ill consequence any way to 
discourage them from making their inquiries with that freedom 
and readiness which the public good requires. From which con- 
aiderations, it seems reasonable to exempt them from the fear of 

any 





anj kind of prosecution in respect of their- inquiries, as has been 
shewn more at large in Chapter 27 , tit. Conspiracy.*’ 

iSec^. 9 » However, it seems clear, that no writing whatsoever 
is to be esteemed a libel, unless it reflect upon some particular v!curi. 2^8m 
person# (a) 

^ ' Rex V. Wool- 

stOD, 2 Str. 854. Reg. v. Bedford, irStr. 789. *Rex v, Watson, 2 Term Rep. 199. contra. 

And it seems, that a writing full of obscene ribaldry, Avithout 
any kind of reflection upon any one, is not punishable at ail by ulv! 40r>. 
any prosecution at common law, as 1 have heard it agreed in the 4 RA'ad“ S. L, 
court of king’s bench ; (2) yet it seems, that the aiitlior may be 
bound to his good behaviour, as a scandalous person of evil fame. ftcs3rCa.^29. 

12 Mod, 139. 218. 220. Ld. Ray. 879. 2 Strange, 934. Bar. K. B. 138. 166. See title “ Surety 
for the good Beliaviour,’* '{)• 48.^. 1 Vent. 10. 16* 

As to the Second Point, viz. Who are liable to be punished 
for a libel. 

Sect. 10. It is certain, that not only he wdio composes, or pro- Almon’s Case 
cures another to compose it, but also that he who publishes, or Burr. 2666. 
procures another to publisli it, are in danger of being punished 
for it. 

Strange, 77. B. N, P. 6. Fitzgibboii, 47. Con. 9 Co. 59. L<1. Ray. 414. 117.729. 4 Coin- 

llig. 152. b. 2. 5 Co. 125. 12 Co. 35. Comb. 359. 5 Mod. 167. 163, Vide Salk. 417, 418, 419, 
646. 281. Curtliew, 405. to 410. 

And it is said not to be material whether he who disperses a 
libel knew any thing of the coiiteiiis or effect of it or not ; for 
nothing could be more easy than to publish the most virulent 
papers with the greatest security, if tin) concealing tlie purport of 
them from an illiterate publisher would make him (3) safe in 
dispersing them. 

Also it hath been said, that if he who had either read a libel Moor, 627. 
himself, or hath heard it read by another, do afterward malici- 813. 
ously read or repeat any part of it in the presence of others, or ^ 
lend or shew it to another, he is guilty of an unlawful publication 
of it. 

Also it hath been Iioldeii, thaf the copying of a libel shall be a 9 Co. 59. 
conclusive evidence of the publication of it, unless the party can 
prove that he delivered it to a magistrate to examine it, in w'hicli 
case the act subsequent is said to explain the intention prece- 
dent. - 

But it sceitf^.to be the belter opinion, that he who first writes 5 
a libel diictatcl^" by another, is thereby guilty of making it, and Salk. 4i7, 
consequently punishable for the bare wTifing ; for it w as no libel 
till it was reduced to writing. * - 

Sect. 

(2) It was so agned in B.ead*s Case, 11 Mod. which his servants have no access, and they publish 

142, but in the case of the King v. Curl, Mich. 1 a libel without his privity, the publication of it 

Geo. 2. for publishing an obscene book, tlie Court shall not be imputed to him.-— WoodfalFs case, 
were unanimous, that it is a temporal otifence, and Essay on Tiibcls, p. 18. Sed vide Salmon’s Case, 

th.at Read’s case was not law, Str. 788. 834. Also B. R. Hilary, 1777, and Rex v. Almou, 5 Burr. 

4 Burr. 2527. 2687. 

(3) But if a printer is eoniined in prison, to 

VOL. I. N N 
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s^Keb. 261 . 58*. ^ resoivcd, (a) that the sending of a 

Ld. Ray. 341. letter full of provoking language to another^ 'without publishing 
highly punishable; and if the bare making of a libel be an 
12 Mol 218. offence, whether it be published or not, as it scemeth to be holdeii 

11 Mod. 99. ' in some (5) books, surely the sending of it to the party reflected 

3Rac. Ab.498, upon must be a much greater crime, inasmuch as it so manifestly 
240 tends to a disturbance of the peace. 

12 Co. 31. Toj). 139. 136. Hay. 201. 1 Sid. 270. 4*14. 1 Mod. 58. Hob. 62. 2l5. 3 Inst. 174. 
4 Inst. 180, 101. (h) 5 Mod. 167. 9 Co. 59. 1 Kch. 832. 12 Co. 35. See Fitzg. 47. 12 Vin. Ab. 229. 
Barn. 306. Soss. Cases, 33. 

Keb. 032. Sect. 1 Q. Also it seems to be agreed, that he who delivers a 

reflections on any person, in nature of a petition to 
1 Sid. 411 , 415. committee of parliament, to any other person except tlic mem- 
bers of parliament, may be punished as the publisher of a libel, 
in respect of such a dispersing thereof among those who have 
nothing to do with it. 


(c) 9 Co. 59. Sect, l.'j* But it hath been resolved, that he who barely reads 
00*9’co.^59. ^ presence (c) of another, without knowing it before 

Moor, 813. to be a libel, or who, hearing a libel read by another, (r/) laughs 

(e) Moor, 627. at it, or wlio (c) barely says, that such a libel is made upon 

2Kcb.Vak person, whether he speak it with or without malice, 

Salk. 4 J 8 . * or who is only proved to have had a libel in his custody, shall not 

Carth.409. Jn respect of any such act be adjudged the publisher of it. But 

the having in one’s custody a written copy of a libel publicly 
known, is an evidence of the publication of it. 


Moor, 627. 
9 Co. 59. 


Sect. 14. Also it hath been holdcn, that lie who repeats pai t 
of a libel in merriment without malice, and with no purpose ol 
defamation, is no way puni.shable ; but it soemeth, that the rea- 
ssonabloness of this opinion may justly be questioned ; forjests ol 
this kind are not to be endured, and the injury to the reputation 
of the party grieved is no way les.seiied by the merriment of him 
who makes so light of it. 


i5Vin.Al.r,80 Secf. 15. Blit it sceiiu ill to be settled, that the bare printing 
1 s petition to a committee of parliament (which would be a libel 

t Lev” 24 a against the party complained of, if it were made for any other 

1 Sid. 414,415. purpose than as a complaint in a course of justice) and delivering 

Skin. 124. copies thereof to the members of the committee, shaH not be 

dr . 470. looked upon as the publication of a libel, inasmuch as it is 

justilied b^? the order and course of proceedings in parliament, 
whereof the king's courts will take judicial notice*, 

t As to the Third Point, viz. In what manner libels are to 
be tried. (4) 


t Sect. l6. It w'as held, that what is or is not a libel is matter 
« of law upon the face of the record, for the consideration of the 

court. 


(4) Libels, like cve.y other criminal offence, 
(unless when there is "a special provision by 
statute) are* to be tried in the county where the fact 
was committed. Butin the case of the King v. Sir 
F. ^rdeit, h was held, that a libel written tu 
Leicestershire, juid delivered there (whether open 


or scaled) for the purpose of being published in 
I/indoii, was a publication in Leicestershire, so as 
to warrant a trial in that county. This ruling was 
dissented from by one judge against the three 
otlicrs, (4 Barn, and Aid. 95.) 



Cll. is. 


UbeU. 




eouft, (a) and that, theraforn, on the trial of an indictment for a / 
libel, the onl^ question for the consideration of the jury vtras the mi " 
fact of publishing, and the truth of the innuendoes, (b) and that W Rex®. Dean 
if the paper was not a libel, the defendant after conviction might x. 
move the court in arrest of judgment. nutis Rex /*. 

^ Witbera, ST, Rep. m 

t Sect. 17* But by the statute 3^ Geo. 3. c. 60 . it is recited, 
that doubts bad arisen, whether, on the trial of an indictment or 
** information for the making or publishing any libel, where an 
issue or issues are joined between the king and the defendant 
** or defendants, on the plea of not guilty pleaded, it be com- 
'' petent to the jury impannelied to try the same to give their 
“ verdict upon the whole matter in issue ; and enacted. That on 
every such trial, the jury sworn to try the issue may give a 
general verdict of guilty or not guilty, upon the whole matter 
** put in issue upon such indictment or information ; and shall 
not be required or directed, by the court or judge before 
“ whom such indictment or information shall be tried, to find the 
defendant or defendants guilty, merely on the proof of the pub- 
" lication by such defendant or defendants of the paper charged 
to be a libel, and of the sense ascribed to the same in such in- 
'' dictment or information.** 

t Sect. 18. But by 32 Geo. 3. c, 60. s. 2. it is provided. 

That on every such trial, the court or judge before whom such 
indictment or information shall be tried, shall, according to 
their or his discretion, give their or his opinion and directions 
to the jury on the matter in issue between the king and the 
defendant or defendants, in like manner as in other criminal 
" cases.** 

t Sect. 19. By 32 Geo. 3. c. ()0. s. 3. it is also provided, 

That nothing herein contained shall extend, or be construed to 
extend, to prevent the jury from finding a special verdict, in 
their discretion, as in other criminal cases.** 

t Sect. 20. And by 32 Goo. 3. c. GO. s. 4. In case the 
** jury shall find the defendant or defendants guilty, it shall and 
may be lawful for the said defendant or defendants to move 
" in arrest of judgment, on such ground and in such manner as 
** by law he or they might have done before the passing of this 
act ; ifty thing herein contained to the contrary notwithstand- 
ing.** 

As to tlie IFourth Point, viz. In what manner offenders of 
this kind are to be punished. 

Sect. 21. There seemeth to be no doubt, but that they may Cro. Car. m. 
be condemned to pay such fine, and also to suffer such corporal 604. 
punishment, as to the court in their discretion shall seem proper, 
according to the heinousness of the crime, and the circumstances Co! 134*. 
of the offender. Stra. 934. 

8 Mod. 178. Fortes. 37. 201, 

In cases of seditious and blasphemous libels, by the stat. 60 
Geo.*3. c. 8. a greater severity of punishment is inflicted. Upon 
a conviction of this offence the court may order all the copies of 

N N 2 the 
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the libels in the possession of the defendant to be seized and to 
be disposed of as they shall think fit ; and persons convicted of a 
second offence may be banished from the United Kingdom for 
such term of years as the court shall order. And if the party do 
not depart the kingdom within thirty days after pronouncing the 
sentence, the king may convey him to such parts out of the 
kingdom, as, by the advice of his privy council, shall be directed ; 
or if found at large after the end of forty days, may be transported 
for any term not exceeding fourteen years. 


CHAP. XXIX. 

OFFENCES AGAINST THE PUBLIC TRADE. 

1. Slave Trade. 

2. Owling. 

3. Fraudulent Bankruptcy 

4. Fraudulent Insolvency. 

5. Seducing Artificers, 

6. Exporting Tools and Machinery. 

7. Usury. 

S. Monopolies. 

9. Foic-stalling — Rcgm ting— Regulating Victuals. 


1, iS7ave Trade. 

The trading in Javes v*as first abolished 1^ an act of 47 
Geo. 3. st 1 . c. 36, by which the trade was dticlarcd void and 
directed to be abolished, and the subjects of this country were 
prohibited from dealing in slaves under several pentilties, apd all 
insurances made on slave vessels were declared void, but none of 
the offences against that act were rated higher than misdemeanors ; 
for by sect. 15. all offences against that act might be inquired and 
dealt with, as misdcmcanoi[8, as if the same had been committed 
within the body of the couPty of Middlesex. But the provisions 
A of the statute being found ineffectual to repress the trade, it was 
enacted 

By 51 Geo. 3. c. 23. which recites, ‘^That whereas the two 
** Houses of Parliament did by their resolutions of the 10th and 
" 24th days of JuPe, 1806, severally resolve, that the African 
^ Slave, Trade being contrary to the principles of justice, huma- 

iiity. 



Ch.eg. 


Slave Trade. 


^49 


nity, and sound policy^ they wouId» with all practicable expe- 
** dition, take eftectual measures for the abolition of the same ; 

‘‘ And that whereas, in conformity with the said resolutions, and 
for all and each of the reasons therein stated, the said trade was 
by an act passed in the forty-seventh year of his late majesty 
“ declared to be unlawful : And that it hath been found that 
divers persons, not deterred by the provisions and penalties of 
the said act, do still continue to deal and trade in slaves upon 
the coast of Africa and elsewhere, and to carry them for sale 
“ by sea: And that the* Commons House of Parliament, by its 
resolution of the 15th of June, 1810, did express its indi^na- 
tion at such practices, and did resolve speedily to take into 
“ consideration such measures as might tend eflcctiially to prevent 
such daring violations of the law : And whereas it is lit that 
such measures should be extended also to the effectual abolition 
‘‘ of the slave trade wheresoever it may be attempted to practise 
“ it:*' and then laiacts, That if any subject or subjects of his ma- 
“ josty, or if any j)crson or persons resiiling or being within this 
“ United Kingdom, or in any of the islands, colonies, dominions. Carrying away 
forts, scUleinents, factories, or territories, now or hereafter be- 
** longing thereto, or being in liis majesty’s occupation or posses- 
sion, or under the government of llic united company of iner- 
chants trading to the h’ast Indies, shall, from and after the 1st 
“ day of June next, by him or themselves, or by his or their fac- 
“ tors or agents, or otherwise howsoever, carry away or remove, 
or aid or assist in the carrying away or removing, as a slave or 
“ slaves, or for the purpose of being sohl, transferred, used, or 
“ dealt with as a slave or slaves, any person or persons whatso- 
“ ever, from any j)art of Africa, or from any other country, terri- 
tory, or place whatsoever, either immediately or by tranship- 
“ menl at sea or otherwise, directly or indirectly ; or shall import 
or bring, or aid or assist in the importing or bringing into any 
“ island, colony, country, territory, for the purpose aforesaid ; or 
“ shall knowingly and wilfully ship, embark, receive, detain, or 
“ coniine on board any ship, vessel, or boat, any such person or 
persons as aforesaid, for the.purpose of his, her, or their being 
so carried away or removed, imported, or brought as aforesaid, 
or of being sold, transferred, used, or dealt with as a slave or 
“ slaves ; or slv^ill knowingly and wilfully use or employ, or per- 
“ niit to be used or emj)loycd, or let or take to freight or on hire, 
any al^p or yessel, to be used or employed in carrying away or 
reieevibg^' ipiporting or bringing, or for the purpose of carrying 
away^bir reS&oving, importing or bringing as aforesaid, any such 
person or persons as a slave or slaves, or for the purpose of 
his, her, or their being sold, transferred, used or dealt with as 
a slave or slaves; or shall fit out qr cause to be fitted out, or , 
shall take the charge or command of, or navigate, or enter and Embarking 
“ embark on board any ship or vessel, as master or captain, ttiate,^l'oar(l any 
supercargo, or surgeon, knowing that such ship or vessel is 
“ actually employed, or is, in the same voyage for which he or &c. a felony, 

“ llicy shall so enter and embark on board, intended to be em- 
“ ployed in carrying or removing, importing or bringing as afore- 
“ said, any such person or persons Ub or for the purpose of his, 

her, 
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** her, or their being sold, transferred, used, or dealt with as a 
slave or slaves ; then, and in every such case, the person or per- 
sons so oflendiiig, and their counsellors, aiders, and abettors, 
shall be and are hereby declared to be felons, and shall be 
transported beyond seas for a term not exceeding fourteen 
years, or shall be confined and kept to hard labour for a term 
not exceeding five years, nor less than three years, at the dis- 
cretion of the court before whom such offender or offenders 
shall be tried and convicted.'' 

By sect. 2. every person embarking on board such ship as a 
petty officer, servant, or seaman, knowing the purpose of the 
voyage, and any person underwriting a policy of assurance upon 
the ship, knowing her to be employed in such voyage, are 
declared guilty of misdemeanors, and are to be punished by im- 
prisonment not exceeding two years. 

By 58 Geo. 3, c. 98. offences against the above act may be 
inquired of, tried, and determined, under and by virtue of any 
comiriission to be issued according to the directions of (1) 
46 Geo. 3. c. 54. ; and that parties convicted under such com- 
mission may be subject to the same pains and penalties as if 
convicted witliin the realm, according to the provision of 2S Hen. 8. 

But as these offences may also be committed on shore, where 
the provisions of the act of 46 Geo. 3. c. 54. did not apply, as that 
act related only to the trial of offences committed where the ad- 
miral had jurisdiction, it was remedied by 59 Geo. 3. c. 97. by 
which it is enacted, “That offences, which, by the said recited act 
“ of the fifty-first year of his majesty’s reign, arc declared to be 
“ felonies or misdemeanors, have been or may be committed by 
“ British subjects in Africa, either on shore or in rivers, or other 
“ places where the admiral has no jurisdiction, and it may be iin- 
** possible ill such cases to bring the offenders to justice under 
“ any of the said recited acts, or any other laws now in being, 
“ without great inconvenience, expense, and delay and then 
enacts, “ That each and every offence, declared by the said act of 
“ the fifty-first year of his majesty’s feign to be a felony or mis- 
demeanor, committed, or which shall be comjnittcd, by any 
“ subject or subjects of his majesty, his heirs or successors, m 
“ Africa, or in any of the rivers, ports, or harbours thereof, not 
being a place where the admiral has jurisdiction,' andWot being 
“ within the local jurisdiction of any ordinary court of a British 
“ colony or settlement in Africa, competent to try such offence, 
may be inquired of, tried, and determined, under and by virtue 
of any commission alreadj^ issued, or hereafter to be issued, 
“ according to the directioni^ Of the said recited act of the forty- 
“ sixth year of his majesty's reign.'’ 

2. Owling* 


(1) By 46 Gfo. 3. c. 54. it is enacted, ** Tiiat plantations, &c. by cummissiuners appointed under 

oifences con:mifted upon the sea, where the ad- the great seal, 

" iniral has juiisdictioRi may be tried in any of the 





( ) 


12. Owlitig* 

t Sect. 1. Owling, so called from its being usually carried on 
in the night, is the claiulestinc transportation of wool or sheep 
out of the kingdom^ to the detriment of its staple manufacture. 

t Sect. 12. By 9 and 10 Will. 3. c. 40. s. 3. it is recited, ‘'That Owners of wool 
it is a common practice*in Romney Marsh and other places ad- |he 
jacent, for evil-disposed persons to sheer their sheep, and lodge ^iKenVor * ' 
wool near the sea-side, and sometimes to bring wool out of the Sussex, to give 
country more remote, and lodge it as aforesaid, where by fraud 
and force in the night-time, the said persons do cause the same ficcces &cl^ 
to be transported to France, to the increase of the trade of that 
kingdom, and the destruction of the trade of England:’^ and 
enacted, “ That all and every owner or owners of wool shorn or 
“ housed, laid up, or lodged, within ten miles of the sea-side, 

“ within the countuis of Kent and Sussex, shall be obliged to give 
“ an exact account in writing, within lliree days after the sheering 
“ thereof, of his, her, or their number of fleeces, and where lodgc(l 
“ or housed, to the next adjacent port or officer of his majesty’s 
“ customs, and the like notice before he, she, or they shall pre- 
“ same to remove any part or parcel thereof, of the said number 
of fleeces and weight, and the name and abode of the person or 
“ persons to whom it is disposed, and the place to which it is in- 
“ tended to be carried; and to lake a certificate from the officer 
“ who first entered the same, upon the penalty of forfeiting all such IVnaliy. 

'* wool as shall not be so entered or otherwise disposed of, and the 
“ owner or owners also to be liable to the further penalties of three 
“ sliilliiigs for every pound weight of all such wool, as if the same 
“ had been actually transported ; which said account the officers officer lo give 
“ respectively are hereby required to take gratis, and to give such ccrtHicau*,&c. 

“ certificate or certificates, without delay, to the party or parties 
“ demanding the same, and shall therein specify the name or 
“ names of the owners and buyers thereof, and limit it to such 
“ times and places to be removed ; for which duty and service 
“ the said officer or officers shall take and demand the sum of 
'' sixpence, and no more, for each certificate, upon any account 
or pretence whatsoever." 

t Seel: 3. By 9 and 10 Will. 3. c. 40. s. 4. it is recited, “ That person shall 
it is a common practice in the said marsh for divers persons, not sell wool witiiiu 
resident upon the place, to buy up great quantities of wool, and 
transport, or cause the same to be transported out of this king- ^ Sussex, unless 
dom:" and enacted, “That no pernor persons residing within entered, &c. 
“•fifteen miles of tlie sea, in ihel'^ounties of Kent and Sussex, 

“ shall presume to buy any wool before they do enter into bond 
to the king’s majesty, his heirs, or successors^ with sureties, 

“ that all the wool they buy shall not be sold by them to any 
person or persons within fifteen miles of the sea ; and in case 
“ any wool be found carried towards the sca-sidc in the counties 
“ aforesaid, unless such wool be first entered, and security given, 

the 
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the same shall be forfeited, and the person or persons offend-* 
“ ing therein shall also forfeit three shillings for every pound 
weight of all such wool.” 

t ^ect. 4. By 9 and 10 Will. .‘5. c. 40. s. 5. it is further enacted. 
That no wool removed from the place where it was first housed, 
lodged, or laid, after sheering, within ten miles as aforesaid, 
shall be lodged, after the first removing, within fifteen miles of 
'' the sea, in the counties aforesaid, upon pain of forfeiting all 
such wool, if found ; but if carried away, then every person or 
“ persons, who wore the owner of the 'said wool, to forfeit for 
every pound weight the sum of three shillings.” 

+ Sect, 5. ^ 13y 9 and 10 Will. 3. c. 40. s. 0. it is further 
enacted, That all and every person or persons that shall lay, or 
cause to be laid or hid, any wool within fifteen miles of the 
sea, and not entered as aforesaid, all such wool shall be seized 
and forfeited ; and upon any seizure of such wool, every per- 
son laying claim to the same shall give sufficient security in 
“ his majesty’s court of exchequer (if cast upon trial) to pay 
treble costs, over and above the penalties and forfeitures afore- 
said.” 

If live shcop, t StJcL (). By 28 Geo. .3. c.38. s. 2. which repeals all former acts 
upon this subject, except that above cited, it is enacted, " That 
ta'in^orJor^ pcrsoii or pcrsons whosoever shall bring, deliver, send, 

&c. fiu 7 aiKi* receive, or take, or cause to procure to be brought, delivered, 
iiu* vossd arc ** Sent, received, or taken into any shi(>, vessel, or boat, any rams, 
sheep, or lambs, ol any sort or description whatsoever, of the 
breed of the kingdom of Great Britain, or of the isles of Jersey, 
Guernsey, Alderney, Saik, or Man, being alive, to be carried 
‘‘ aiyl conveyed out of the said kingdom of Great Britain, or any 
ol the said isles, the said rams, sliecp, or lambs, and also the 
ship, vessel, or boat, on board of which the same shall be taken 
or received, shall become forfeited, and liable to be seized 
and si.eured for the benefit of any person or persons seizing 
... . and every suci: person and persons so offending, 

<rpHv's/.*for^ * "" aiders, abettors, procurers, and comforters, 

each siKcp "anil and w'ho shall be thereof convicted, shall, 

I'er three “ for every sheep or lamb which shall be brought, delivered, sent, 

‘‘ received, or taken, with any such intent as aforesaid, into any 
ship, vessel, or boat, forfeit the sum of three pounds of lawful 
money of Great Britain, and shall also suffer solitary imprison- 
“ ineut ill tin; common gaol or house of coiTcction of the county, 

" ritling, division, shire, or stewartry, wherein such offender or 
oftenders shall be respectively convicted, for the space of three 
calendar months, without l^il or mainprize, and until such for- 
feiture shall be paid, so as the whole of such imprisoiinieiit for 
the non-payment of such ffirfeilure shall not exceed the space 
“ of twelve calendar months ; and in case of any further convic- 
tion for or upon a second or other subsequent offence of the 
I «anie kind, the fierson or persons so again oftcndiiig, shall, upon 
siu'i'p, and io " every second or other subsequent conviction, forfeit and pay for 
biiffcrsix every such shecj) or lamb, the sum of live pounds of lawful 

* nioiiey of Great Britain, and shall also suffer solitary imprison- 

meiit 
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ment in the common gaol or house of correction of the county, 
riding, division, shire, or stewartry wherein such offender or 
' offenders shall be respectively convicted, for the space of six 
' calendar mouths, without bail or mainprize, and until such for- 
feitures shall be paid, so as the whole of the imprisonment for 
' the non-payment of the forfeiture incurred by such second or 
other subsequent offence shall not exceed the space of two 
years ; all of which said several forfeitures shall be for the Forfeitures to 
benefit of the person or persons who shall sue for the same. ^ ^ the j^r- 
Provided always. That nothing in this act contained shall in 
anywise extend to subject any person or persons, or any ship, Not to extend 
vessel, or boat, to any of the pains, penalties, or forfeitures to Jive alieep 
herein contained for the carrying or conveying away any 
' wether sheep, or of the wool growing upon any such wether 
sheep, to be carried alive in any ship, vessel, or boat, 
out of the kingdom of Great Britain, or oiut of any of 
the said isles, for and towards the only necessary food and 
diet of or for the master or coiiir.uindor, mariners, pas- 
sengers, or persons therein, and for and towards no other pur- 
pose whatsoever/’ 

t Sect. 7. By ^28 Geo. 3. c. 38. 8.3. it is provided, That no No live wether 
live wether slu3ep shall be jmt or carried on board any ship, gj^pped for diet 
“ vessel, or boat, for the necessary food or diet of the master or without Ucensc 
coinniander, inariners, or passengers therein, until an applica- from the port 
tion shall have been made to the comptroller and collector of ^.^*?^1!^^***** 
tlie cusloins of such port or }>laco wlu re the same are intended 
to be shipped, and a license obtained from them for the ship- 
ping thereof j which license shall specify the number of wether License to spe- 
‘‘ sheep so to be put on boaril such ship or vessel, and they shall 
in no case exceed such number as in tlie judgment of the musrbcsWppcd 
officers granting such license shall be deemed suJIicieut for the in the presence 
“ use of such master or commander, mariners or passengers, of tJ»e olhcer,^ on 
during the intended voyage of such ship or vessel, according to {vfuure^and m 
the distance thereof; nor shall the same be shipped but in the for each sheep, 
presence of the proper offiiiers appointed to attend the same, 

“ upon pain that the sheep so put on board sliall become for- ^ 
feittul to the person or persons seizing the same ; and the per- 
son or persqps shipping, or attempting to ship the same, shall, 
for every such offence, forfeit and pay the sum of twenty 
shillings for every such sheep to the person or persons who 
“ shall inform thereof.” 

t Sect, 8. By ^28 Geo. o. c. 38. s. 4. it is further provided. 

That if it shall happen that there shall he no comptroller or Where there is 
“ collector of the customs at the pli^ce where the said live wether 
sheep are intended to bo shipped!; that then and in every such grauted^y the 
rase such license shall be obtained from, and the shipping of officers at the 
“ such live wether sheep shall be made in the presence of, some nearest place, 
one or more officer or officers of his majesty’s revenue nearest 
“ lo such place, and every such officer is hereby required to grant 
such license, and to alteiia to and overlook the shipping of such 

sheep ; 
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sheep; any thing herein contained to the contrary thereof in 
anywise notwithstanding.” 

t Sect. 9. By 28 Geo.3.c. 38. s. 5. it is recited, ** That there 
are within some parts of that part of Great Britain called Scot* 
land, very few officers of his majesty’s revenue and enacted, 
** That nothing in this act contained with respect to any officer 
being present at the shipping of live wether sheep or granting of 
license for that purpose, shall extend or be construed to extend 
" to the shipping of live wether sheep on board any ship, vessel, 
" or boat, which shall be bound only to or from any port or place 
between the Mull of Cantire and Cape Wrath, for the necessary 
" food and diet of or for the master or commander, mariners, 
passengers, or persons on board such ships, vessels, or boats, 
and for and towards no other purpose whatsoever.” 

t Sect. 10. By 28 Geo. 3. c. 38. s. 0. it is recited, “ That in 
that part of Great Britain called Scotland, estates and farms often 
consist of mainland ana small islands within the different iii ths 
or seas adjacent, on which islands sheep arc fed and depastured, 
and which, for that and other purposes, must necessarily be 
removed on board boats or other vessels from one island to 
another island, or to the mainland, or therefrom to the said 
islands and enacted, ** That this act, or any thing herein con- 
tained, shall not extend to prevent or hinder any landholder, 
proprietor, or tenant of such estate or estates, or farm or farms, 
from moving, transporting, carrying, and exchanging from the 
mainland to any island or islands in the ilrths or seas adjacent, 
or from any such island to another such island, or from thence 
to the mainland, on board boats or other vessels, any live sheep 
“ or lambs, as occasion may be or require.” 

*1“ Sect. 11. By 28 Geo, 3. c. 3S. s. 7. it is provided, That it 
shall not be lawful to or for any such landholder, proprietor, or 
tenant of such aforesaid estate or estates, farm or farms, to 
remove, transport, carry, or exchange, any such live sheep or 
lambs as aforesJiid, until he, she, .or they shall have entered into 

** a bond, to the use of the king’s majesty, his heirs, and sucetjs- 
sors, ill the penalty of one hundred pounds, that such land- 
“ holder, proprietor, or tenant will not export, or knowingly per- 
mit to be exported, to foreign parts, any live sheep, lambs, 
wool, woolfels, niorllings, or shortlings» to him, her, or them 
belonging, contrary to the true intent and Utcaning ber^f ; and 
shall have delivered such bond to one of lii « majesty’s Justices 
of the peace, officer of the customs, or officer of excise, nearest 
to the residence of such landholder, proprietor, or tenant; and 
“ also until he, she, or they shall have obtained a license for the 
moving, transporting, carding, or exchanging any such live 
sheep or lambs as aforesaid, from such aforesaid Justices of the 
** peace, or officer, under his hand and and which such afore- 
said Justice and officer are hereby required to grant upon re- 
ceiviiig such bond, or at any time thereafter.” 


‘|‘ Scvl. 
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t SeeU 12. Bj 28 Geo. 3. c. 38. s. 8. it is further enacted, l^ccom locoa- 
“ That every such license shall express and contain the name and tain Uic name ot 
** residence of the person and persons to whom the same shall the person lo 
“ be granted, and the names and situations of the islands to and 
from whicli any such live sheep or Iambs shall and may be tinuc in force 
thereby moved, transported, carried, or exchanged; and every till the bond be 
such license shall continue in force until a forfeiture shall be and copy 
made of the last aforesaid bond ; which said bond, and a copy of licence to be 
“ of every such license, shall be sent by the justice or officer who sent to the com- 
" shall take or grant the, same, within one month next after re- JheTustomL 
“ ceiving of such bond or granting such license respectively, to Edinburgh, 
the commissioners of his majesty^s customs in Edinburgh." 

+ Sect, 13. By 28 Geo. 3. c. 38. s. 9- it is further enacted, 

** That all and every person and persons who shall directly or in- Persons convey- 
directly carry, export, transport, or otherwise convey, or cause 
“or procure to be carried, exported, transported, or otherwise nritainor Jer- 
conveyed, out of the kingdom of Great Britain^ or out of or scy, &c. 

“ from the said isles of Jersey, Guernsey, Alderney, and Man, 

“ or out of or from any of tliem, into any parts or places out of the horscr&c! or 
“ kingdom or isles aforesaid, lany wool whatsoever of the growth revenue officers, 
“ of the kingdom, or of the isles aforesaid, or any woolfels, mort- 
“ lings, shortlings, yarn or worsted made of wool, woolflock8,cruels, exportation of 
coverlids, waddings, or other manufactures, or pretended manu- shcepy^wool, &c. 
“ factures, made of wool slightly wrought up, or otherwise put 
* togellier, so as the same may be reduced to and made use of 
us wool again, or mattresses or beds stuffed with combed wool, 

“ or wool tit for combing or carding, or any fnller^s earth, fulling 
clay, or tobacco-pipc clay, and also all and every owner and 
** owners of any ship or other vessel, and all and every owner 
and owners of every horse or other beast of burthen, waggon, 

“ cart, or carriage, upon which any sheep, wool, or other articles 
“ before enumerated, and hereby prohibited from exportation, 

“ shall be exported, transported, carried or conveyed, packed or 
loaded, with an intent to be exported, knowing thereof, and 
“ being actually aiding,^ assisting, or consenting thereunto, and 
also every master and commander, and mariner of or in such ^ 

“ ship or other vessel wherein any such wool or other articles 
aforesaid, and which are here% prohibited from being ex* 
ported, shalk be so exported, transported, carried or conveyed, 

“ or loaden or laid on board as aforesaid, with any such intent or 
piir])ose as aforesaid, knowing thereof, ami being actually aid- 
“ ing, assisting, or consenting thereunto, and also eveiy factor or 
servant, or other person whatsoever, and every collector, cus- 
toiner, comptroller, waiter, searcher, surveyor, or other officer 
“ or officers whomsoever, knowing thereof, ami being actually 
aiding, assisting, or consenting -thpreunto, and who shall be 
“ thereof convicted, shall forfeit and pay for the first offence Penalties. 

“ three shillings for every pound weight of such wool or other 
“ the aforesaid enuniei^ed articles, which arc hereby prohibited 
‘‘ from being exported, or th^ sum of fifty pounds of lawful 
money of Great Britain in the whole, at the election of the 
person or persons who shall sue for the same, and shall also 
.viiffer solitary imprisoumeut in the common gaol or house of 

correction 
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Forfeitures to 
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ihein. 

Wool, See, 
convc;ye(l con- 
trary to this 
act, with the 
vessel, i^c. to 
be forfeited. 


correction of the county, riding, division, shire, or stewartry 
wherein such offender or offenders shall be respectively coii- 
“ victed, for the space of three calendar months, without bail or 
mainprize, and until the penalty in which he, she, or they shall 
“ be convicted shall be paid, so as the whole of such iinprisoii- 
nieiit for the non-payment of such penalty shall not exceed the 
“ space of twelve calendar months ; and in case of a further con- 
viction for or upon a second or other subsequent ofifence of the 
“ same kind, the person or persons so again oftending shall, upon 
every second, or other subsequent conviction, forfeit and pay 
three shillings for every pound weight of such wool and other 
articles herein-before mentioned, and which are hereby pro- 
liibited from being exported, or the sum of fifty pounds of law- 
ful money of (?reat Britain, at the election of^jtjhe person or 
" persons wdio shall sue for the same, and shall also suffer solitary 
“ imprisonment in the common gaol or house of correction of 
the county, riding, division, shire, or stewartry, wherein such 
offender or oftenders shall be respectively convicted, for the 
'' space of six calendar months, without bail or inaiiij>rizc, and 
until the penalty in which he, she, or they shall be convicted 
shall be paid, so as the whole of sucli imprisomnent for the 
** non-payment of the [)cnalty which shall be incurred by such 
second or other subsequent oifemai shall not exceed the space 
of two years ; all which said several forfeitures shall bo for the 
benefit of the person or persons who shall sue for the same ; 
and the said wool, and other the said hereiu-hefon* enumerated 
articles, which shall be packed, loaded, reniove<l, carried, coii- 
veyed, or shipped, with intent to cx}n)rl tlie same, otherwise 
than under and according to llu* rest: id ions and regulations, 

“ and subject to the. powers and excentious herein-ai'ler numtioued 
'' and expressetl, shall, together witli the shij), vessel, liottom, or 
boat, waggon, cart, and other caniagu, Iiorses, or other beasts, 

“ on or by which any of the said hereby prohibited articles shall 
hap|1bn to be so loaded, e.anyiug or couveving, be liable to bo 
'' scizi d, and shall become f erfeited for the benefit of tlic person 
or persons who shall seize d)c saiue.’^ 


Act, not lo ex- 
tend to the 
exportation of 
tobacco-pipe 
clay to the Bri- 
tish colonies in 
theWest Indict, 
while allowed 
by 17 (jco. 3. 
c. 43. 


t Scr^. 14. By QS Geo. 3, c. o8. s. 10. it is provided, ** That 
nothing in this act contaii; d shall extend, or J)e deemed or 
construed to extend, to prohibit the exportation of tobacco- 
pipe clay from any port in this kingdom to any British sugar 
“ colony or plantation in the West Indies, in any ship or vessel 
which may lawfully trade thither, so long as the exportation 
** thereof shall be allowed by virtue of an act made and passed in 
tliescventoetli year of the reign of his present majesty, intituled, 
' An Act for repealing the eleveiilli rule in the book of rates, 
so far as the same reialfiJs to making any allowance upon the 
importation of damaged currants and raisins, and for making 
“ the importer of such goods an abuteq^^t in the duties in lieu 
thereof; and for exj^laiiiiiig the said rum with respect to such 
allowance for damage on other goods ; and to permit the ex- 
“ poriation of tobacco-pipe clay from this kingilom to the British 
sugar colonies or plantatioiib in the West Indies, for a limited 

‘‘ time ; 
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time which said recited act has been continued by several 
subsequent acts of parliament/* 

t Sect, 15. By 28 Geo. 3. c. 38. s. 11. it is enacted, That 
“ all and every owner and owners of wool, or any other the said 
“ hereiti-before enumerated woollen and worsted articles, and 
'' which arc hereby prohibited from being exported, or his, her, 

" or their agent or agents, who shall at any time hereafter carry, 
or cause :to be carried, any wool, or any other the said last- 
" mentioned articles, to any port or place on the sea-coast wdthiu 
" the said kingdom of Ghcat Britain, wdth an intention to convey 
the same to any other port or place on the sea-coast within 
" the same kingdom, from whence the same may be sliipped off, 

" or otherwise transported, conveyed, or carried into foreign 
" parts, shalbifin the first place, cause a due entry to be made of 
** the said wool, and other the said last-mentioned articles^ at the 
“ port from whence the same shall be so intended to be conveyed, 

** containing the exact weight, marks, and numbers of the same, 

“ before he, she, or they, shall presume to load or carry away any 
of the said wool, or the last-mentioned articles, within five If wool, ficc. 
miles of any such port or place on the said sea-coasts, from 
whence the same is or are so to be conveyed; and if any wool, be carrying 
or any other the said last-mentioned articles, shall be carrying toward# the sea, 
towards the sea, for the purpose aforesaid, without being first 
" entered in manner aforesaid, and without being accompanied been made!! to 
''with a certificate of such entry, and which the officer with be forfeited, &c. 
" whom such (mtry shall be made is hereby required to give, the Repealed by i 
" wool, and other the aforesaid articles, so found, and also the ^ 

" horse or horses, or other bcast,cart, waggon, or other carriages, next paragraph! 
" conveying the same, shall be forfeited for the benefit of the 
" person or persons who shall seize thereupon.’* 

By 1 and 2 Geo. 4. c, 81, The above clause is recited and 
so much of the act of 28 Goo. 3. as relates to the registry of 
wool carried coast wise is repealed. 

t Sect, iG. By 28 Geo. 3. c. 38. s, 12. it is provided, " That not lo cx- 
" the aforegoing clause is not intended, nor shall be construed to 
" extend, to the hindering any person or persons from carrying the place of 
" his, her, or their wool from the place of shearing the same, on siieariug to 
'' horses, or by carts and waggons, to his, her, or their own dwell- hous^“bongh 
" ing-house or houses, or out-houses thereunto belonging, though within five miles 
the same be within five miles or less of the sea, so as such person ®f if 
" or persons, within ten days after the shearing ohhe said wool, and 
" beforehe, she, or they remove orotherwisedisposeofthe same, or officer of tlic 
" any part thereof, from the place where it was first carried after as 

" shearing, do under his, her, or their hands, certify to the officers 
'' of the customs in the next adjacent port, the true quantity of the it. 

" said wool ; (that is to say) of the number of fleeces, and where the 
same is housed, and that such person or persons do not re- 
'' move, or otherwise' impose of the said wqol, to any other place, 

" without first certifying to the officer of such port, under his, 

" her, or their hands, of his, her, or their intention to remove the 
'' same, three days at least before such removal ; and the officer 

and 
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gister such 
certificates. 


If there be no 
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miles, ecrlili- 
cates to bo 
given to a jus- 
tice. &c. 


Quaiititj^ of 
^vool of sheep 
shorn for luur^ 
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March 1st and 
July 1st need 
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till after the 
general shear- 
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days previous 
notice of the 
removal Ikj cer- 
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said. 


Qualified per- 
sons may seizt-, 
for their ou ii 
use. wool, &e. 
found near the 
sea, or any na- 
vigable river, 
with ail intent 
to be ex])orted. 


Penalty on the 
ofienders. 


" and ofScers in their respective ports^ and the limits of such,. 
** ports, are hereby required to receive and keep such certificates/ 
and to make a register of them ; but in case any such person 
** or persons shall neglect to make and send such certificate to 
the officer or officers of the next adjacent port as aforesaid, or 
shall remove or otherwise dispose of any of the said wool bc- 
fore such certificate of his, her, or their intention so to be made 
and delivered as aforesaid, such person or persona .shall, have 
no benefit by this proviso, but be liable to the penalties cx- 
** pressed in the foregoing clause/* 

tS'ecif. 17- By S8 Geo. 3. c. 38. s. 13. it is also provided. 
That if such next adjacent port shall happen to be at a greater 
distance than five miles from the dwelling-house or houses of 
such aforesaid person or persons, that then and^^in every such 
case every such aforesaid entry, notice, or certificate, shall and 
" may be made or given to any one of his majesty's justices of 
** the peace, or any officer of his majesty’s revenue, nearest to 
''to the dwelling-house or houses of such person or persons ; 

" any thing herein contained to the contrary thereof in anywise 
" notwithstanding/’ 

f Sect. 18. By the 28 Geo. 3. c. 38. s. 14. it is further pro- 
vided, " That ill case any sheep shall be shorn between the first 
" day of March and the first day of July in each year, for the 
" sole purpose of sending them to market, and in case the owner 
" or owners of such sheep shall not remove or otherwise dispose 
" of the wool or fleeces which shall be shorn from such sheep, 

" from the places where the same were first carried after shearing, 

" without first certifying in three days in manner aforesaid, it 
" shall not be necessary for such owner or owners to certify the 
" true quantity of the said w’ool and number of such flcci^es, and 
" where the same are housed, until such owner or owmers shall 
" certify in manner before-mentioned, the quantity of the wool 
" and number of the fleeces shorn from the whole of the flock 
" or flocks belonging to such owner or owners, after the general 
" shearing for that season of the said flock or flocks.” 

^ Sect. 19. By 28 Geo. 3. c. 38. s. 15. it is enacted, " That 
it shall and may be law^fiil to and for any person or per- 
sons, authorized and qualific'^ as hercin-after is mentioned, to 
seize, take, and challenge, to and for his and their own use and 
benefit, all such wool, woolfels, mortlings, shortlings, and other 
the said woollen and worsted articles fuller’s earth, fullitig clay, 
and tobacco-pipe clay, which he or they shall happen to see, 
know, or discover, to be brought, carried, or Igid on shore 
at or near the sea, or any navigable river, to the intent or 
pnroose to be exported or conveyed out of the said kingdom 
of Great Britain, or out bf the isles aforesaid, or any of them, 
contrary to the true intent " and meaning of this act ; and the 
offender or ofienders therein shall be and liable to the 

like forfeiture, painsf and penalties, as^ersons by this act are 
subject unto, for exporting, transporting, or shipping of wool, 
or other the commodities aforesaid, contrary to the true intent 
and meaning hereof.” 

1 Sect. 
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t Sect. 20. By 28 Oeo. S. c. 38. s. l6. it is provided. That Wool for the 
it shall and may be lawful to export and transport the several use. of Jersey, 
quantities of wool hereiii-after mentioned out of or from the 
port of Southampton only, unto the isles of Jersey, Guernsey, sSaraptoiT 
Alderney, or Sark, by or for the only use or behoof of any of under the re- 
thc inhabitants of the said isles, or some or one of them, but 
under and subject to the regulations in this act contained re- taincd. 
specting the removal and shipping of w^ool, and so as such 
worn shall be shipped or laden on board some ship or vessel 
then the property of some person or persons residing within 
one of the said isles of Jersey, Guenisey, Alderney, or Sark, 
and so as such person and persons as shall so ship or put on 
board such wool aforesaid in any such ship or other vessel, do, 
before the shipping or putting on board such wool, deliver 
unto the co^ctor, customer, comptroller, surveyor, or searcher 
of the port of Southampton aforesaid (out of which the same 
wool is to be exported), a writing under the hand and seal of 
the governor of the said isle of Jersey, or of his deputy or de- 
puties, as to the wool which is to be exported to the said 
island ; and under the seal of the said governor of Guernsey, 
or of his deputy or deputies, as to the wool which is to be ex- 
ported to the said isles of Guernsey, Alderney, and Sark, or 
any of them ; in which writing it shall be expressed that the 
party named therein is authorized and appointed to export or 
cause to be exported out of the port aforesaid so much wool, 
expressing the number of tods, to the same isles, or some or 
or one of them, to be used and manufactured in one of the 
same isles, or in some of the members or parts of the same, 
and that such party, so authorized and appointed to export or 
cause to be exported such wool, hath, before the making and 
sealing of the said writing, entered into sufficient bond to his 
iiiajcsty’s use for the landing of the said wool in manner afore- 
said.” 


t Sect. 21. By 28 Geo. 3. c. 38. s. 17. to the intent that the Quantity that 
quantity of wool to he exported out of the port of Southampton may beVx- 
aforesaid into the said isles, ci* cither of them, in any one year, ^ j^rlcy, 
may not exceed the quantity hereunder specified ; (that is to say) 
unto the isle of Jersey four thousand tods, and no more, of un- 
combed wool ;• and unto the isle of Guernsey two thousand tods, 
and no more, of uncombed wool ; and unto the isle of Alderney 
four huadred tods of uncombed wool, and no more ; and unto 
the isle of Sark two hundred tods of uncombed wool, and^ no 
more, each tod not exceeding thirty-two pounds in weight ; it is 
further enacted, Tba^t the governor of the said isle of Jersey, Governor o* 
or his deputy, for whom he shall answer, shall not make to Jersey, &c. not 
any person or persons any writing or writings, such as is above to authorize 
specified, to authorize and appoint such person or persons as ®uore*thaiuiie 
" aforesaid to fetch, export, or transport, out of the port of quantity spe- 
" Southampton aforedi^unto the said isle.of Jersey, in any one 
year, any greater quantity of wool than four thousand tods ; 
and that the governor of the said isle of Guernsey, or his de- 
puty, for whom he shall answer, shall not make to any person 

or 
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** or persons any writing or writings^ such as is above specified^ 
to authorize and appoint such person or persons as uoresaid, 
to fetch, export, or transport, out of the port above specified, 
unto the said isles of Guernsey, Alderney, and Sark, in any 
** one year, any greater quantity of wool than two thousand tods 
** for Guernsey, four hundred tods for Alderney, and two hun- 
Customcr of dred tods for Sark ; and that the customer of the port of 
Southampton to Southampton aforesaid shall keep a true account of all the said 
McfforfSooi. quantity of wool so by him permitted to be ladetf^iby thil act, 

if he permit: and shall not permit any greater quantity of wool to be laden 

larger than the « than by this act is prescribed, in any* one year, to any of the 
tity'to be laden. ** islands respectively, under any pretence whatsoever, upon 
* the penalty of the forfeiture of his place, and of the sum of 
** five hundred pounds in money, one moiety whereof to the 
** king’s majesty, his heirs or succe^sors^ and the other moiety to 
** him or them that will sue for the same in any court of record, 
** wherein no essoin, protection, or wager of law, nor more than 
** one imparlance, shall be allowed : and if any of the governors 
Governors. &c. of the said isles, their or either of their deputy or deputies, shall 

auihoriziiig a grant, or make any license or licenses for exporting from 

to*^b” exported, ** Southampton aforsesaid unto the said isles respectively any 
to forfeit 20/. * ** greater quantity of such wool than is before, by the true meaning 
per tod. u limited and appointed in that behalf ; that then 

** the respective -governor or governors of such of the said isles 
" shall forfeit and, pay to the king’s majesty, his heirs or suc- 
** cessors, the sum of twenty pounds of lawful money of Great 
** Britain for every tod of wool, which shall be so licensed to be 
** exported, over and above the rate or proportion of wool in and 
by this act, or the true meaning thereof, limited or appointed, 
one moiety whereof shall be paid to the king’s majesty, his 
heirs or successors, and the other moiety thereof to him or 
them that will sue for the same in any court of record, whereof 
** no essoin, protection, or wager of law, nor more than one im- 
** parlance shall be allowed.” 


Ic. to be paid 
for license and 
entry. 


No wool, &c. 
to be shipped, 
but ill vo^seis 
belonging to 
natural'born 
subjects resi- 
dent in Great 
Britain. 


t Sect, 22. By 28 Geo. 3. c. S8. s. 18. it is enacted, ** That 
the respective governors aforesaijl, or ^their respective deputies, 
or any of their clerks, officers, or servants, for the granting, 
** making, signing, or sealing of every such waiting of license be- 
fore directed, and for the en*<Ting a remembrance of the same 
into some book, which they shall have and keep for that pur- 
** pose, shall have aind take the sum of one shilling, and n^more.” 

f Sect, 23. By 28 Geo. 3. c. 38. s, Ij). it is enacted, That 
** no wool, or any of the herein-before enunitrated wodllen or 
worsted articles, fullers’ earth, fulling .^^lay, or tobacco-pipe 
clay, shall, on any pretence whatever, be put on board any ship 
or other vessel, hulk, or boat, whereof any alien-born, or 
" whereof any natural-born subject, not inhabiting within the 
" kingdom of Great Britain, shall be owner or part owner; and 
" eveiy such ship or vessel, hulk, or wherein any such 

** wool, or other articles herein-before enumerated, shall be 
** shipped, put, or lain on board, contrary to the true intent and 
** meaning of this act, shall be forfeited to and for the use of the 

person 
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/^person and persons seizing the same; provided always^ that Nouoextowi 
this act shall not extend to aiiy Iamb skins rpady dressed and di»i!s*cd for*fL 
** prepared, fit and useful for fur or linings.” or linings. 

+* Sect, 24, By 28 Geo. 3. c. 38. s. 20 . it is enacted^ That Wool may be 
it shall and may be lawful for any buyer or manufacturer of 
wool within the said counties of Kent and Sussex, residing sea in Kent and 
" within fifteen miles of the sea, having given such bond, with Sussex, wiiere 
" sunHies, aA is before-mentioned, to sell any wool to any buyer 
" or manufacturer of wool within the said counties, who has also miuircd, &c. 

** given such bond with sureties, as is aforesaid, and to remove 
and lodge the same at the warehouse or other place belonging 
** to tlie person or persons to whom the same shall be sold, and 
** who has entered into such bond, with sureties, as is aforesaid, 
as often as shall be thought necessary, although the person or 
persons purchasing the same shall live within fifteen miles of 
the sea, such wool being removed, and such person or persons 
giving such notice of the lodging and housing thereof, as is 
required by the said act of the ninth and tenth years of the 
reign of his late majesty king William the Third.” 

t Sect. 25. By 28 Geo. 3. c. 38. s. 21. it is provided, “ That Wool shorn or 
nothing in the said recited act contained shall extend, or be 
construed to extend, to prevent or hinder any wool shorn, or sea in ^»nt autl 
" housed, laid up or lodged within ten miles of the sea-side, Susse x mny bo 
** within the counties of Kent and Sussex, or either of them, srU* 

" from being removed or canied to any town, field, or place, on permit. ’ 
where a regular and established fair shall be held for the sale 
of wool ; and in case the same shall not be sold or disposed of 
“ at such fair, to bring back such wool to the house or place from 
whence the same had been taken; provided that, previous to 
the removal of such wool, a permit be taken oiitvcontaining the 
quantity of the wool to be rehiovcd, and to continue in force 
for and during such time as may be necessary for the removal 
" of the same to the fair as aforesaid, and the returning thereof 
to the house or place from w hence the same had been taken, 
in case the same shall not be sold or disposed of at such fair, 
and the proper officers are hereby required lo grant all such 
permits upon application to them made for that purpose front 
the grower of the wool.” 

f Sect. 26. By 28 Geo. 3. c. 38. s. 22, it is enacted, That Permits for 
every ptrniit shall accompany the wool for the removal of which JJ"® 
the sam^ shall have been granted, and shall, in case of such thc^oSiccr^&c? 
wool being sold or disposed of at the fair whereto the same 
** shall be carried, be produced by tin; purchaser or purchasers 
thereof to the proper officer or officers, who shall then grant to 
such purchaser or purchasers another permit, or other permits, 
for the taking such wool from such fair, and which permit or 
permits shall specify the quantit/of wool to be moved, and the 
** time during which it dlpll be to continue in force.” 

t Sect. 27. By 28 Geo. 3. c..38. s. 23. it is enacted, That Wool returned - 
“ in case of the retufn of any such wool unsold to the house or 5u> bc"»nb- 
“ place from whence the same shall have been taken, the same jeet to the same 
“ shall become subject and liable to the same rules, restrictions, ruU-s as before 
•vot.i. oo “and''""^- 
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Persons conn- 
terfeilirig certi- 
ficates, &c. to 
forfeit £20. 


Wool, &c. 
removing be- 
tween sun-sot- 
ting and sun- 
rising, within 
five miles of the 
sea, to be for- 
feited, &c. 


but not to ex- 
tend to wool 
shorn, and car- 
ried after sun- 
setting, the same 
day, to the own- 
er's liouscs. 


and laws, as it would have been, in case the same had never 
been moved, or taken to any fair as aforesaid.” 

+ Sect, 28. By 28 Geo. 3. c. 38. s. 24-. it is enacted, That 
if any person or persons whosoever shall counterfeit, erase, or 
** in anywisti alter any certificate or acknowledgment in the said 
" recited act mentioned, or any license, certificate, or instrument 
hereby directed to be made or given, or shall cause or procure 
the same, or either of them, to be counterfeited, forged, ^‘ased, 
or altered in any respect, or shall knowingly make use of any 
counterfeited or altered license, certificate, or acknowledgment, 
he, she, or they so offending shall forfeit and pay the sum of 
twenty pounds for every such offence to any person or persons 
w’ho shall sue for the same.” 

+ Sect, 29. By 28 Geo. 3. c. 38. s. 25. it is further enacted, 

* That no wool, or any other the aforesaid woollen or worsted 

* articles, and which are hereby prohibited from being exported, 
' shall be removed or carried towards the sea, within five miles 
‘ of the sca-coast of any part of the kingdom of Great Britain, 

^ upon any pretence whatever, between sun-scttiiig and sun- 
' rising, upon pain of the same being forfeited, together with 

* the horses, waggon, cart, or carriage, in and by which such 
‘ wool, and other the said woollen and worsted articles, shall be 
^ so conveying, for the benefit of the person or persons seizing 
' the same; and the driver or drivers of every such w^aggon, cart, 

' or carriage, knowing thereof, and being thereof convicted, shall 
^ be committed to the house of correction, for the space of one 
' month, there to remain without bail or mainprise.” 

+ Sect, 30. By 28 Geo. 3. c. 38. s. 26. it is provided, That 
nothing in the last aforesaid clause contained shall extend, or 
be construed to extend, to prevent or hinder any farmer or 
’ grower of wool from removing or carrying, at any time after 
sun-setting, such wool as shall have been shorn that day, from 
the place or places of sht aring the same to the dwelling-house 
or store-house of such farmer or grower, although such removal 
shall be towards the sea, and'withiii five miles of the coast 
“ thereof.” 


Worsted yarn, f Sect, 31. By 28 Gco. 3. c. 38. s. 27. it is also provided, 

im*^prc iwed That nothing herein contained shall prevent or hinder any per- 

for knitting, son Of persons from carrying and conveying, at any time, any 
may be carried parcels of woollcn or wofstcd yarn twisted, of two or more 
tojctiul slioi threads, and manufactured and prepared for knitting, so as 
each parcel be honajide directed to, and carrying for and to 
** the residence or shop of some retailer or retailers of such 
" woollen or worsted yam, and so as there be not more than 
** fourteen pounds weight, directed to and carrying for any one 
“ person at the same time, and so as such parcel be marked ac- 
“ cording to the directions of the act or acts of parliament 
'' requiring the marking thereof.” 

How wool, &c;. t Sect. 32. By 28 Geo. 3. c. 38. s. 28. it is further enacted, 
« to be packed, « That no wool, woolfels, mortlings, shortlings, wool-flocks, 
worsted bay, or woollen yarn, shall be packed up in any other 

package 
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** package otherwise than packs or trusses of leather or canvass, 
commonly called pack cloths, or in linen or woollen; and all 
** such packs or trusses of leather, canvass, linen, or woollen, 
shall be stamped or marked on the outside thereof with the 
word * wool/ in large characters, not less tlian three inches in 
** length, on forfeiture of all such wool, or other the aforesaid Penalty iv»r 
articles, to the person or persons seizing the same, and also 
up|^ forfeiture, by the person or persons to whom such wool 
or other aforesaid articles shall belong, of any sum or sums of 
money not exceeding pne shilling for every pound weight of 
** such wool, or other the aforesaid articles so seized, to the per- 
" son or persons seizing the same, as the court or justices before 
whom such wool, or other the aforesaid articles, shall be con- 
demned, shall direct: provided always, that nothing herein Worsted .yarn 
** contained shall extend to prevent any person from packing or 
** putting any worsted or woollen yarn in paper, so that such 
paper is fairly directed to the person or persons to whom the 
“ same is intended to be sent, and the w^ord ^ worsted’ or * yarn/ 

" as the case may be, wrote or marked thereon, in letters not 
less than one inch in length, and that the quantity in any one 
" such paper contained do not exceed fourteen pounds in weight.” 

t Sect. 33. By 28 Geo. 3. c. 38. s. 29* it is provided, That Justices nmy 
the justices before whom any complaint or information respect- 
ing the word * wool’ not being stamped or marked on the out- 
side of the package of such last enumerated articles, according burcturnod/but 
to the directions of this act, shall be made, shall and may, and 
they are hereby empowered, if they shall so think fit, to order 
" and direct the wool, and other the said herein-before enume- weight. ^ 

'' rated articles which shall have been seized, to be returned to 
and delivered up to the owner or owners thereof; but that in 
every such case the forfeiture or penalty incurred by such of- 
fence shall not be mitigated or reduced below sixpence for 
" every pound weight of such wool, or articles so seized.” 

t Sect. 34. By 28 Geo. 3. c. 38. s. 30. it is further enacted, Wool, See. not 
That all and every person gnd persons who shall park any 
wool, or other the aforesaid woollen or w orsted articles, in any (o^be^forfeited. 
" box, barrel, cask, case, chest, or any other package, otherwise and :>.s. for every 
** than according to the directions hercimbciforc contained, or "cigiit. 

“ who shall press together, or cause or procure to be pressed 
“ together, with any screws, presses, or other engine, any w'ool 
“ >vhats6ever, or any yarn made of wool, or other the woollen or 
w'orsted articles by this act prohibited from being exported, 
into any pack, truss, or other wrapper, or pul, press, pack, or 
** stean the same, or cause to be put, pressed, packed, or stcaned, 

“ into any butt, pipe, hogshead, chest, or other cask or vessel, 
upon any pretence whatsoever, shall forfeit all such wool, or 
“ other aforesaid woollen or worsted articles, wdth the package 
thereof, and three shilljugs for every pound weight of wool, or 
“ other such woollen or worsted articles, so put, pressed, packed, 
or steaned, the whole of which penalties shall go and be paid 
** by the owner or packer of such wool, or other the aforesaid 
woollen or worsted articles, to the person or persons who shall 
seize the same, or sue for such forfeiture.” 

o o 2 t Sect. 
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Persons packing 
wool, &c. con- 
trary to this act, 
or assisting 
therein, to he 
• liable to tlie 
same penalties 
a.s exporters of 
wool. 


Persons assist- 
ing in such ille- 
gal package, 
giving informa- 
tion of tlic mas- 
ter packer, &c. 


t Sect. 35. By 28 Geoc S. c. 38. s. 31. it is further enacted, 
" That if any person or persons shall press together, or cause or 
procure to be pressed together, with any screws, presses, or 
other engine, any wool, or other the woollen or worsted articles 
hereby prohibited from being exported, into any truss, sack, 
** pack, bag, or other wrapper, or shall put, press, pack, or stean 
" the same, or cause or procure to be put, pressed, packed, or 
steaned into any butt, pipe, hogshead, chest, or any othe<?cask 
" or vessel, upon any pretence whatsoever, contrary to the true 
“ intent and meaning of this act, every person or persons so 
“ offending, and all person and persons aiding and assisting in 
such packing, shall, over and above the penalties and forfeitures 
“ before-mentioned, be subject and liable to the same pains and 
penalties as are herein-before directed to be inflicted upon 
** exporters of wool; and the court and justices by and before 
whom such person or persons shall be tried and convicted, 
shall, and hereby have power and authority to punish every 
such offender accordingly: provided always, that in case any 
" person or persons who may have assisted in such illegal 
^ package shall, before his, her, or their being apprehended for 
the same, appear before any of his majesty’s justices of the 
peace, and then and there make a true discovery of the master- 
packer, and other the persons concerned in such illegal pack- 
age, so that he, she, or they may be prosecuted to conviction, 
** then the person or persons giving such inforniatioii shall not be 
** liable to the pains and penalties aforesaid, and, on conviction 
of such offender or offenders, shall be entitled to the wool, or 
other the woollen or worsted articles so packed; provided 
** always, that in case the master-packer, or any person or per- 
sons assisting in such package, shall, before any information 
shall be taken against him, her, or them .therein, discover to 
any justice of tlie peace the name or names of the person or 
“ persons by whom he, she, or they was or were employed to 
** pack or press the same, so that such person or persons by 
whom he, she, or they wrs or were employed, may be prose- 
ented to conviction for the same, then such master-packer, or 
the person or persons who shall give such information, shall 
not be liable to the pains and penalties aforesaid, and shall be 
entitled to the wool, or othci the woollen or worsted articles so 
sent to be packed, ?ind the person or persons directing such 
wool, or other the aforesaid woollen or worsted articles, so to 
be packed, shall, on conviction for the same, be liable to and 
shall suffer the pains and penalties iierein-bi fore directed to be 
inflicted on exporters of wool.” 

Wharfingers to f Sect. 36, By 28 Geo. 3. c. 38. s. 32. it is recited, “ Thai 
great quantities of wool are frequently lying at the public wharfs 
ill different ports of Great Britain, which wool being under no 
controul of the commissioners of the customs, or their officers, 
evil-disT 30 sed persons may in the night-time put the same on 
board vessels ready for sailing to foreign parts; and also in 
many cases, where wool is regularly entered to be put on board 
vessels bound coast- ways, it is easy to put on board such vessels 
in the night-time a larger number of packs of wool than have 

been 


or master 
packers, &lc. 
disciivering 
their employ- 
ers, to be 
entitled to the 
wool, 


and the ciii- 
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been duly entered for that purpose^ and which^ by being con- 
cealed under such packs as have been duly entered^ cannot easily 
be discovered, and which wool may, after the said ship has pro- 
ceeded some way on her intended voyage, be put on board other 
vessels bound to foreign parts;” for remedy whereof it is enacted, 

“ That every person and persons who shall keep any wharf for 
the reception of wool in or at any port in Great Britain shall, 
wil|iin six months after the passing of this act, and every per- 
son and persons wlio shall hereafter keep any such wharf shall, 
within one month after, he, she, or they shall begin to keep the 
same, enter into a bond to the use of the king’s majesty, his 
heirs and successors, in the penalty of two hundred pounds, 
and wdiich shall be deposited with the commissioners of his 
‘‘ majesty’s customs at the port of London, that no j>nrt of the 
wool which shall be lodged or deposited with him, her, or 
them, shall, with his, her, or their privity or consent, be ille- 
gaily put on board any ship or vessel; and such wharfinger 
“ shall also keep a regular entry and account of the quantity of 
bags or cloths of wool by them received and delivered, the 
time W'hen, and the names and residence of the persons fron» 
whom such wool was so received, and to whom such wool was 
so delivered, with the marks and numbers upon the sheets, and 
“ weight of such wool, a copy of which account shall be by him, 
her, or them delivered to the piiucipal officers of the customs, 
at the port at which such wliarfinger shall reside, at the end of 
every six months, and oftener, if the same shall be required by 
such oflicer; and if any wharlinger shall refuse to enter into Pomiltyon re- 
such bond as aforesaid, within the said respective times, he, 
slie, or they so refusing, shall forfeit and pay the sum of two keep account 
hundred pounds to the person or persons who shall sue for the of wool, &r. or 
same; and in case such wharfinger sliall refuse to keep and toVeiUcTaV* 

** deliver such account, or shall be convicted of keeping or de- shipped. 

livering a false account, every such wharfinger shall, for every 
“ such offence, forfeit and pay the. sum of fifty pounds, to be 
paid to the person or persons who sliall sue for the same; and 
moreover, if such wharfinger shall at any time knowingly per- 
‘‘ mil or suffer any such wool to be put on board any ship or 
vessel, otherwise than according to the directions in this act 
contained, t^jeii such wharfinger, aiul also all and every person 
and persons who shall be aiding and assisting therein, shall on 
** conviction be subject and liable to the pains and penalties 
hcrein'-before enacted against the exporters of wool; and any 
“ person giving information, so as that such wharfinger, person 
and persons, or any of them, may be convicted, every such Informers ic be 
informer shall be entitled to the sum of forty pounds, which 
“ sum shall be paid to such informer by the commissioners of 
his majesty’s customs immediately after such conviction,” 

t Sect. 37 . By 128 Geo. 3. c. 38. s. 33. it is further enacted, Wharliiigcrs to 
“ That every person and persons keeping a wharf, at which any account 
“ wool shall be lodged or received, shall, and he, she, and they is oVeer ortbe*^ 

“ and are hereby required, within seven days next after he, she, quantity of 
or they shall receive any wool at such wharf by land carriage, wool received^ 
or by inland navigation, to transmit or deliver a note in writing, ^ 

signed 
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' signed by the owner of such wharfs or his, her, or their agent, 

* which shall certify and acknowledge the quantity of wool so 

* received, and ihe number of sheets in which the same is con- 

* tained, to the customer or comptroller at the port at which such 

* wharf shall be kept, in case there shall happen to be at such 
' port or place any such officer, and, for want thereof, to such 
‘ other officer of the customs (if any) as shall happen to be 
' stationed at such port or place, upon pain of forfeiting, for 
■ every neglect, the sum of ten pounds to any person or persons 

who shall sue for the same.” 

Regulations for t Sect. 38. By 28 Geo. 3. c. 38. s. 34. “ And the better to 
t'c I prevent any fraudulent exportation of wool, woolfels, mortlings, 
rioi coariwibc. slioitliiigs, Combed wool, woolllocks, or woollen bay yam, 
worsted yarn, cruels, or wool slightly manufactured, and which 
are hereby prohibited from being exported, under the pretence 
of carrying the same coastwise in the kingdom of Great Britain;” 
it is further enacted, That no wool, or any other the last before 
eniiincratcd articles, and which are hereby prohibited from 
being exported, shall be put on board any ship, vessel, or boat, 
“ to be carried coastwise, or from one port in Great Britain to 
another, unless notice be first given to the commissioners or 
chief managers of the customs, or to the customer or collector 
and comptroller of the customs at the port from which the 
same is intended to be sent, of the quantity, quality, and pack* 
age, together with the marks, numbers, and weight thereof, 
with the name of the ship, and the master or commander, on 
board of which the said goods arc to be laden, together with 
the name or names of the owner or owners of the said goods, 

“ and the place of his or their abode or habitation, and the place 
and port at which the same are intended to be landed, and the 
** names of the person or persons to whom the same are con- 
signed; and also unless a bond be first entered into to the use 
of the king’s majesty, his heirs and successors, by two good and 
sufficient persons, in treble the value of the said goods so in- 
tended to be carried coastwise, that the same shall (the danger 
“ of the seas excepted) be 1 inded accordingly, which said bond 
“ shall be executed by the owner or owners of the said goods, or 
some person or persons by him, her, or them; appointed to 
execute the same, and which execution shall be deemed to be 
the act of such owner or owners, or shipper or shippers 
** thereof; which said shipper or shippers, if acting as agent, or 
having sold such goods to aiiy person or persons, shall and 
may sue for and recover, of and from the proprietor or proprie- 
tors of the goods so shipped, all such sum and sums of money 
as such shipper or shippers shall or may pay, expend, or be 
“ put unto without their wilful default or negligence, for or by 
“ reason of his, her, or their entering into such bond or bonds : 

and in case any such bond or bonds shall be so entered into for 
** any wool, or any other the last herein-before enumerated 
“ articles, being the property of different persons, then such 
** owner or owners, or person or persons for whose account such 
bond was so entered into, shall be accountable for his, her, or 
*' their share of the money so expended, in proportion to the 

'' amount 
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** amount of such goods so shipped; and also unless a license be 
first taken out under the hands of the commissioners or chief 
managers of the customs for the time beings or any three of 
them^ or from the customer^ or collector and comptroller of the 
“ customs where any such bond is given, for the lading, carrying, 

** and landing thereof as aforesaid, which license they are hereby 
required to grant without any fee or reward, or any other 
cliaage to the person demanding the same, any law, statute, or 
usage to the contrary in anywise notwithstanding; and if any If wool, See. he 
wool, or other of the said last-mentioned goods, shall be car- to 

ricd or laden on board any ship, vessel, bottom, or boat, m coastwise, ac- 
order to be carried coastwise, or from one port to another, be- cording to tliis 
fore such bond shall be entered into, and such license taken 
out as aforesaid, and before all the directions in this act made vessel! 
to prevent the exportation thereof shall be fully and duly coni- 
plied with, then all such wool, and other such last-mentioned 
articles, and which arc hereby prohibited from being exported, 
or the value thereof, shall be forfeited, together w-ith the ship, 
vessel, bottom, or boat, in w hich such goods shall be so laden 
or put on board, and all the guns, ammunition, tackle, apparel, 

“ and furniture, of or belonging to such ship, vessel, bottom, or 
‘‘ boat, for the beiielit of lh<i person or persons first infonnitig 
“ thereof/' 

t Sect. 39, Ily 28 Geo. 3. c. 38, s. 35. And whereas in that Wool, &c. maj 
part of Great liritaiii called Scotland, there are a great many 
lochs or inlets of the sea, to and upon w liich it may be unavoid- another of the 
ably necessary to carry wool, and otlicr the said enumerated lochs, or from 
articles, from one part of the coast of sucli lochs or inlets to 
another [)art of the coasts of the same lochs or inlets, respectively, Scotland,* hut 
on board boats or other vt'ssels ; and that there are also, adjacent not 10 sea, cx- 
to the. coasts of Scotland, a great many islands from whence 
wool, the produce of the said islands, must necessarily be brought ihfs\ct? ** 
to the iiiainlaud of Scotland, or be carried from such mainland 
to the said islands, by boats or other vessels it is therefore 
enacted, That the carrjing shipping, or landing of wool, and * 

“ other the said enumerated articles, to such intent or purposes 
“ aforesaid, only to or in such lochs or inlets, or from such islands 
** to the mainland of Scotland, or from such mainland to such 
‘‘ islands, shad not be deemed or taken to be carrying, shipping, 
or landing of wool, or other tlie said articles, for the purpose 
“ of carrying the same coastwise; nor shall the carrying, ship- 
ping, or landing of such w^ool, or other the said herein-before 
“ enumerated articles, to or in such lochs or inlets, or from such 
“ islands to the mainland of Scotland, or from such mainland to 
such islands, for such intent or purposes as aforesaid only, be 
“ subject or liable to the restrictions or regulations herein con- 
tained, res[)ccting the carrying, shipping, and landing of wool, 
and other the said articles intended to be carried coastwise, any 
" thing herein contained to the contrary thereof in anywise nol- 
withstanding : provided nevertheless, that nothing herein con- 
tained shall authorize the carrying such w^ool, of any other the 
said articles, to open sea, same as aforesaid, but under such 

restrictions 



SdA.. 


t!ii.s!oiTic-r at 
thr port of 
sliippiiig not 
sending proper 
notice to the ' 
ofliccr at the 
port for whicli 
wool, &,c. is 
shipped, to for- 
feit 10/. 


lioiida given on 
sliippiiig wool, 
&c. to be dis- 
charged by a 
certiticale from 
the officer at 
the port of land- 
ing; which ho 
is to (raiisinit to 
the officer at 
the port of 
shipping within 
seven clays, on 
penalty of 10/, 


Certificate of 
landing to be 
given the master 
of the vessel. 


Bonds )iol dis- 
charged in six 
months to be 
sent to the roni- 
luissioncrs of 
cirsfoms. 
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'' restrictions and regulations as are herein for that purpose men- 
tioned and expressed.” 

+ Sect. 40. By 28 Geo. 3. c. 38. s. 36. it is further enacted, 
That when any wool, woolfels, mortlings, shortlings, combed 
'' wool, woolflocks, w'oollen or bay yarn, worsted yarn, crucls, or 
wool slightly manufactured, shall be shipped to be carried 
coastwise under the authority of this act, the customer, or col- 
lector and comptroller of his majesty’s customs at the port 
" from whence such goods shall have been shipped, shall, im- 
mediately on the clearance of such sh'ip at such port, transmit 
a notice in writing, setting forth the quantity, quality, and 
package of such wool, or other the said last-mentioned articles, 
" together with the marks and numbers thereof, with- the name 
of the ship in which the same shall be shipped, and of the 
master or commander thereof, to the customer, or collector and 
comptroller of the port to which such w^ool, and other the said 
last-mentioned articles, are intended to be conveyed, under the 
penalty of ten pounds, to be paid by the officer neglecting to 
“ transmit such notice, which said penalty shall be paid to the 
“ person who shall inform against such officer ; and that the 
** bonds hcreiii-beforc directed to be entered into on the shipping 
“ of the said wwl, and other the said last-mentioned articles, 
** shall not be discharged until a certificate, under the hand and 
seal of the customer, or collector and comptroller of the port 
or place in Great Britain where the same w^ere landed, ex- 
** pressing the quantity, quality, and package, marks, numbers, 
'' name of the ship and master, out of which such wool, aiicl 
other the said last-mentioned articles, were landed, shall be 
** produced to and left with the person or persons in whose pos- 
** session such bond shall be kept, at the custom house of the 
port from whence the said wool, and other the said last-men- 
** tioned articles, were shipped, and which certificate the said 
** customer, or collector and comptroller of the said port at which 
‘‘ such wool, and otlier the said last-mentioned articles, shall be 
landed, is hereby required to transmit to the customer, col- 
lector and comptroller at liic porl from whence the same were 
shipped, within the space of seven days next after the landing 
thereof^ under the penalty of ten pounds, to be paid by the 
“ officer neglecting to traosmi' such certificate to *the person or 
persons who shall inform against such officer ; and the said 
customer, or collector and comptroller at the port at which 
“ such wool, or other the said last-mentioned articles, shall be 
landed, shall also grant and deliver another certificate of such 
** landing to the masters or commanders of the ship or vessel 
'' from wdiich the same shall be landed, without fee or reward, 
when the same shall be requested : and that all such bonds as 
'' shall remain undischarged , by such certificate for the space of 
six calendar months, shall be transmitted to the commissioners 
of the customs at London, who are hereby required to put 
** them in suit immediately ; and if the wool, or other the said 
articles mentioned in such notices, shall not be landed at the 
port to which the same were consigned within a reasonable 

“ time 
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time for that purpose^ then the customer^ or collector and comp* 
trollcr at the port to M^hich the same were licensed to be sent, 
shall transmit a notice thereof to the customer, or collector and 
comptroller at the port from whence such wool or other ar- 
' tides were shipped, in order that proper inquiry may be imme- 

■ diately made in what manner the same have been disposed of 
' or delivered, and which inquiry the said customer^ or colfector 

and comptroller, is and are hereby required to make without 
' delay.’^ 

f Sect. 41. By 28 Goo. 3. c. 38. s. 37. it is further enacted, 

' That no wool or any other the said hcrein-before enumerated 
woollen or worsted articles, fullers earth, fulling clay, or to- 
bacco-pipe clay, shall be put pn board any ship, vessel, or 
' boat, bound to parts beyond the seas, on any pretence whatso- 
ever, under the penalty of forfeiture, for the benefit of the per- 
' son or persons who shall inform thereof, of all such goods, and 

■ also of such ship, vessel, bottom, or boat, on which such goods 
' shall be so laden or put on board, and all the guns, anmiuni- 

lion, tackle, apparel, and furniture belonging to such ship, 
vessel, bottom, or boat; and moreover the master or com- 
mander of such ship or vessel, bottom, or boat, shall in such 
case be deemed the exporter thereof, and shall be subject and 
liable to the pains and penalties in such case made and pro- 
vided, unless such master or comniunder shall and do, imme- 
diately upon his being apprehended, discover and make known 
the person or persons who actually shipped sucli goods, and 

■ enten* into a recognizance with two sufficient sureties, before 
some justice of the peace for the county, city, borough, or 
place, in or at which such last-mentioned goods shall be dis- 
covered, to prosecute and give evidence against such shipper 
so lhai he may be convicted thereof.” 

f Sect. 42. By 28 Geo. 3. c. 38. s. 38. it is provided, ** That 
nothing in the above exception contained shall extend to the 
’ masters or commanders of ships or vcjsseJs not regularly clear- 
ing out to foreign parts, but that if any wool, or other the said 
last-mentioned goods, shall* be discovered on board any such 
ship or vessel, and where no such clearance can be exhibited, 
then, and in such case the master or coiumander of such ship 

■ or vessel shall be deemed the shipper of such goods, and such 
master or commander, and also all and every person and per- 
sons on board any such ship or vessel, knowing of any such 
illicit transaction, shall be liable to the pains and penalties 
herciii-before enacted against the exporters of wool : provided 
also, that in case any person or persons on board any ship not 
regularly cleared out to foreign parts, otlier than the master or 
commander thereof, shall, immediately on his or their being 
apprehended, give information, so that such master or com- 
mander may be convicted, or the ship or vessel condemned, 
every such person and persons so informing shall not be liable 
to any pains and penalties to which he or they might otherwise 
be liable, and shall also bn entitled to a reward of forty pounds, 
which reward shall be paid to such informer or informers by 

“ the 


Notico of wool 
nut landed in a 
reasonable time 
to be sent to the 
oiKcer at the 
port of shipping, 
who is to impure 
bow it has been 
disposed of. 


Wool, 8cc. 
shipped for 
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the vessels. 
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))ers. 
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the commissioners of his majesty’s customs immediately after 
“ such conviction.” 

Masters of ves- + Sect. 43. By 28 Geo. 3. c. 38. s. 39- it is also provided^ 
sds or drivers ** That nothing in this act contained shall extend^ or be coii- 
cxempte^from str^^d to extend, to prevent evidence from being received, in 
punishment, if any snit or iiifoniiation brought for the forfeiture of any vessel 
it is proved ** bound coastwise, or to foreign parts, which shall have been 
nTss*o?th™*^** regularly cleared out, and also the guns, ammunition, tackle, 

quantity that apparel, aiul fumiturc thereto belonging, for or on account of 

they were not any wool, or any other the said herein-before enumerated ar- 

Sc^beinjiii** ticlcs, and which are hereby prohibited from being exported, 

their vessels,. which sliall be found or discovered on board any such vessel 

** so regularly cleared out. Or for the forfeiture of any other ship or 
** vessel, Other than such as shall not have been regularly cleared 
out, or for tlic forfeiture of any waggon, cart, carriage, horses, 
nr other beasts of burthen, wherein or whereupon any wool, or 
any other the said herein-bcforc enumerated articles, shall be 
** laid, or which shall be cairying or conveying the same, or in 
any prosecution which shall be brought against the master or 
commander of such vessel, owner, or driver of such waggon, 
cart, carriage, horse, or other beast of burthen, in order to 
** shew, from the smallness of the quantity of the said wool, or 
other the said articles, that the same were on board such ves- 
sel, or within such w'aggon, cart, or carriage, or upon such 
horse or beast of burthen, without the knowledge and privity 
“ of the owner, or of the master or other person having the 
charge or command of such vessel, or tlie care of such waggon, 
cart, carriage, horse*, or other beast of burthen, and without any 
any wilful neglect, or want of reasonable care in the discharge 
of the duty of such owner, master, or other person having the 
charge or command of such ship or vessel, or the care of such 
“ waggon, cart, carriage, horse, or other beast of burthen ; and 
** in every such case where proof shall be made, from the small- 
ness of the quantity of wool, or other the said articles, and 
** other nrcumstances, that such small quantity was ou board 
such vessel, or wdthiii sucli >vaggon, cart, or carriage, or upon 
such horse or beast of burthen, withor.t the knowledge, pri- 
“ vity or consent eitlier of the owoicr, or the master or other 
person having the charge o- command of such ship or vessel, 
or tlie care i.f such waggon, cart, carriage, horse, or other beast 
of burthen, and without any wilful neglect, or want of reason- 
able care, either in the owner, or in the master or other per- 
son having the charge or command of such ship or vessel, or 
the care of such waggon, cart, carriage, horse, or other beast 
of burthen, then, and in every such case, such owner, master, 

“ or commander, or crew on board such ship or vessel, person 
or persons, shall not be punished, nor shall such ship or 
** vessel, ammunition, tackle, apparel, or furniture belonging 
** thereto, or such waggon, cart, or other carriage, horse, or other 
beast of burthen, be forfeited, for or on account of such small 
“ quiuitity of wool, or other the said hcrcin-beforc enumerated 
*’* articles, having been found or discovered on board of such 

ship 
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ship or vessel, or mtfain such waggon, cart, or other carriage, 

" or upon such horse or other beast of burthen/^ ® 

f Sect. 44, By 28 Geo. 3. c. 38. s. 40. it is provided, That but the wool, 
the wool, and other the said hcreiii-before enumerated articles, &c. to be for- 
hereby prohibited from being exported, which shall be found 
on board any such ship or vessel, or within such waggon, cart, 

** or carriage, or upon such liorse or beast of burthen, shall be 
** forfeited to the person or persons who shall find, discover, and 
** seize the same.” 

5ecf. 45. By £8 Geo. *3. c. 38. s. 41. it is further enacted. Port officer to 
That a register of all wool, and other the articles before enu- 
merated, and sent coastwise, with the quantity, quality, and Ji-nt coa^stwiae,^’ 
“ package thereof, the name of the ship and master, the name of and to send a* 
the siiipper or shippers of such goods, and the name or names 
of the person or persons to whom the same shall be consigned, commissioners 
and his or their place of abode, and also a register of the re- of customs, 
turn of the lauding of the wool or other articles so shipped, 
shall be kept by the customer, or collector or comptroller at 
“ each port, and a copy thereof shall be transmitted once in 
every six months to tlic conunissioners of his majesty’s ciis- 
toms at the port of London, there to be registered in a book to 
be kept at the custom-house, by some person or persons to be 
by the said coninussioiicrs appointed for that purpose ; and 
which register and registers shall at all seasonable times be Tlic register at 
inspected, on payment of the sum of one shilling by any person ciwtom- 
or persons whomsoever, on apjdication for that purpose ; and a ilon^o bcur 
“ printed copy of such register shall, within sixty days next after spected for is. 

“ the end of each year, lie transmitted by the commissioners of h 

his majesty’s customs at the said port of London to the re- Sy ‘Jo tveiy 
spective custom-houses within this kingdom, and which said custom-house. ^ 
copies so transmitted shall be inspected by any person, on pay- 
“ ineiit of the like fee in manner aforesaid, upon application for 
that purpose.” 

f Sect. 46. By 28 Geo. 3. c, 38. s. 42. it is further enacted. 

That no master or commander of any ship or vessel, who shall If wool .shijiped 
“ ship or load any wool to be carried coastwise, shall, at any earned 
“ time, under any pretence whatsoever, uiq>ack, or permit or unpacked, the 
sulFcr to be unpacked any wool to him delivered (except by or masior of the 
through absolute necessity, of w'bicli necessity such master and 
“ commander shall make oath in writing before one of his nia- bag. 

Jesty’s justices of the peace, on his arrival at the port to which 
such wmol shall be consigned), upon pain of forfeiting, for 
every bag so unpacked, the sum of forty shillings to the owner 
or owners, proprietor or proprietors of such wool.” 
t 47. By 28 Geo. 3. c. 38. s. 43, ^‘And for the better pre- 
venting of frauds in the collusive landing of any w ool, or wmollen 
or worsted yarn, or in the shipping or landing any of the several ried coastwise, 
articles lierein-bcfore enumerated, carried coastwise:” it is to be shipped 
further enacted, That none of the said articles carried coast- ***re 9 cnce' of 
" wise shall be shipped or landed, but in the presence of the an officer, and 
proper officers appointed to attend the same, nor at any other quays, 

“ place or places than the lawful quays set out in the manner forfeitwe oUhe 
prescribed by the act of Frauds passed in the fourteenth year wool, and 3s, 

“ of every lb. 
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'* of king Charles the Second, for England, Wales, and Berwick 
upon Tweed, and by the act passed in the sixth year of the 
reign of her late majesty queen Anne, for settling a court of 
exchequer in Scotland for that part of the united kingdom, or 
at such other wharfs or places as the commissioners of the 
customs, or any three of them (and which they are hereby 
empowered to do) shall from time to time, by writing under 
their hands, appoint for that purpose (such appointment to 
‘ continue in force until they shall revoke the same) without 
' special sufferance, and leave had and obtained from the com- 
^ niissioncrs or principal officers of the customs, upon pain of 
‘ forfeiting the said wool, or other articles, or the value thereof,' 
^ and three shillings for every pound weight of such wool, or 
' other articles, to be paid, by the person or persons concerned 
^ in such unlawful shipping or landing, to the person or persons 

* who shall inform thereof.’’ 

"f* Sect» 48. By 28 Geo. 3. c. 38. s. 44. it is further enacted, 

^ lliat all coequets for carrying wool, or any other the aforesaid 
^ articles, from any port within the kingdom of Great Britain, 

‘ or the isles aforesaid, shall be written 011 paper, and not parch* 

* meiit, and signed by three or more of the chief ofl^ccrs of such 
‘ respective ports, and all certificates of landing th^same again, 

^ ill any other of the said ports, shall be written upon paper only, 

^ and signed in like manner ; and that all such wool, and other 
^ the aforesaid articles, both at shipping and- landing, shall be 
' weighed in the presence of the said officers giving such coc- 

■ quets and certificates respectively, and that the exact weight, 

' marks, and mimbors of such wool, and other the aforesaid arti- 
‘ clcs, so shipped and landed, shall be likewise particularly ex- 
‘ pressed in the said cocquels and certificates, respectively, and 
‘ written therein, without any obliteration, erasure, or intcrliiiea- 
^ tion whatsoever.” 

t Sect. 49 . By 28 Geo. 3. c. 38. s. 45. it is further enacted. 
That all and every person and persons who by way of insu- 
rance or otherwise, shall inidertake or agree that any sheep, 
wool, or any other of the articles herciii-before enumerated, 
shall be carried or conveyed to any parts beyond the seas, 
from any poi t or place wdiaLsoever within this kingdom, con- 
trary to the true intent and i‘>(?aning of this act«, or in pursu- 
ance of Slid; insurance, undertaking, or agreement, shall deli- 
ver, or cause or procure to be delivered, any sheep, wool, or 
any of the said articles, in any parts beyond the seas, such 
person or persons, and all and every their aiders, abettors, and 
assistants, shall, upon his and their conviction, be liable to bo 
punished in the same miiuiicr as is hcrein-before directed with 
respect to the exporters of wool.” 

t Sect. 50. By 28 Geo. 3. c. 38. s. 46. it is further enacted. 
That all and every person and persons whosoever, who shall 
pay or agree to pay any sum or sums of money for the in- 
suring, conveying, or exporting any sheep, wool, or other the 

■ articles hereby prohibited from being exported, contrary to the 
true intent and meaning of this act, shall, upon his and their 
toiiviclion, be liable to be punished in manner as herein-beforc 

“ directed 


t 
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directed respecting the exporters of sheep or wool ; and more- 
over, such sheep, wool, or articles aforesaid, which shall be so 
insured, shall become forfeited to the persod or persons who 
shall sue for the same/’ 

t Sect. 51. By 28 Geo. 3. c. 38. s. 47. it is further enacted. Any person 
That in case the insurer, conveyor, or manager of or in such conccmeii in 
traud, or the person or persons agreeing to insure, convey or j„jorma- 
manage therein, do and shall, within the space of six months tion to the com- 
" after such transaction or agreement, lirst give notice thereof to 
the commissioners of tlic customs in Great Britain for the time ^hc 
being, so as the person or persons concerned with him, her, or or if Uic inform- 
them in such offence be convicted thereof, he, she, or they, so “ 
first making such discovery, shall not only be clearly acquitted and premium, 

discharged of such offence, and from the punishment to which he, Sxq. 
she, or they is or are liable by reason thereof, but shall also have, 

" to his, her, or their own use, such sheep, wool, and other the 
articles herein enumerated, and which shall be insured, after 
the charges of prosecution are deducted, and shall likewise retain 
and enjoy, to his, her, and their own use, the insurance money 
or reward, given or paid to him, her, or them therein ; and in 
** case the party or parties insured shall, within the likc^space of 
“ six months, first make discovery thereof to the said commissioners 
of the customs, so as the person or persons concerned with 
him, her, or them in such offence, shall be convicted thereof, 
he, she, or they so first discovering, shall recover and receive 
** back such insurance money or premium as he, she, or they 
have or hath paid upon such insurance or agreement ; and in 
case the said insurance money or premium shall not at the time 
" of such discovery be actually paid, then the person or persons 
so first discovering is and are hereby saved harmless, and in- 
demnified from paying the same, or any part thereof, and all 
and every the agreement or agreements entered into for paying 
such monies is and are hereby declared to be null and void, 
and tlie person and persons so first discovering shall also be 
clearly acquitted and discharged of and from the piinishinent 
‘‘ hereby directed to be inflictfed upon him, her, or them, and to 
which he, she, or they would have been otherwise liable.” 

t Sect. 52. fiy 28 Geo. 3. c. 38. s. 48. it is recited, That Policies of in- 
policies of insurance are commonly made on goods and iner- »nr.u«:eto bc 
chandizes, as well as on ships and vessels, wherein the insurer 
undertakes, in consideration of a premium given him by the to foreign parts, 
assured, to bear all the risk and hazard of the voyage, and it is 
generally unknown to the insurers what sort of goods and incr- 
chandizes are laden on board any ship or vessel ; whereby it fre- 
quently may happen that insurances may be made on wool or 
woollen yarn, or other the articles hereby prohibited to be ex- 
ported, to be carried from Great Britain to foreign parts, as well 
as on the ships or vessels having on board such wool, woollen 
yarn, or other articles : and whereas the discouraging of all such " 
insurances may be the means to prevent the fraudulent exporta- 
tion of such wool, w^oollen and w'orsted yarn, and other the said 
herein-before* enumerated articles it is therefore enacted. 

That all policies of insurance w hich shall bo made on goods 

and ’ ^ 
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** and merchandizes laden or to be laden on any ship or vessel 
bound from Great Britain to foreign parts» which shall aftcr- 
** wards appear to be wool, woollen or worsted yarn, or any of 
the before-enumerated articles hereby prohibited from being 
exported, shall be deemed and taken to be null and void, not- 
withstanding any words or agreement whatsoever, which shall 
be inserted in any such policy of insurance, and nothing shall 
“ be recovered by the assured from the insurer for loss or 
damage, or for the premium which shall have been given as the 
consideration for insuring such wool, woollen or worsted yarn, 
or such other articles ; any law, custom, or usage, to the con- 
** trary notwithstanding.’^ 

t Seri. 53. By Q8 Geo. 3. c. 38. s. 49. it is further enacted, 
** That it shall be lawful for the master or commander, or any 
“ other commissioned or deputed officer of any of his majesty’s 
ships or sloops, in any port, creek, or road, or in the open seas, 
within the limits of the station which shall be assigned to any 
'' such ships or sloops, and he is hereby required to enter and 
search, or cause to be entered and searched, any ship, vessel, or 
boat, and if upon such search any sheep, w'ool, or any other of 
the said articles hereby prohibited from being exported, shall be 
found therein, and the master or commander of such ship, 
vessel, or boat, shall not immediately produce to the commaii- 
dor of such ship or sloop a lawful coequet or warrant, licensing 
^ such articles to be carried coastwise, or to the said isles, or 
^ some of them, such commander is hereby directed to take and 
‘ seize such ship, vessel, or boat, and to cany the same, together 
^ with the crew and cargo thereof, into some port in Great 

* Britain, and there deliver the same into the custody of the col- 
‘ lector and comptroller of such port.” 

+ Sect. 54. By 28 Geo. 3. c. 3S. s. 50. it is further enacted, 

* That all the wool, and other the said articles hereby prohibited 
^ from being exported, found on board any ship, vessel, or boat, 

* contrary to the intent and meaning of this act, and which are 

* hereby declared to be forfeited, and which shall have been so 
' seized by any of his majesty’s ships or sloops, shall be lodged 

* ill the king’s warehouse in such port where the same shall be 

* taken or seized, or into which the same shall be brought, until 
‘ condemned according to la\% , and being so corfdemned, such 
^ wool and other such articles shall be exposed publicly to 
^ sale, after sixty days public notice being given in writing 
' at the custom-house of the said port, and on the Royal Ex- 
■ change of London, by inch of candle, to tiie last and best 
^ bidder ; and all ships, vessels, or boats, that shall be so seized, 

' and which are hereby declared to be forfeited, and which shall 
' be condemned as aforesaid, shall, together with all their guns, 

' tackle, furniture, and apparej, be exposed to sale in like man- 
' ner, and the produce of the wool, or such aforesaid articles, 

' ships, vessels, or boats; so sold as aforesaid, after deducting the 
‘ expenses and charges of the prosecution and condemnation, 

‘ shall be divided in manner following, (that is to say) one third 

* part thereof to the commander or commanders, one third part 
to the officers of the ship or ships, sloop or sloops, that took the 

same. 
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same, and the remaining third part to the mariners belonging 
to such ship or ships, sloop or sloops, to be equally divided 
and paid amongst the said mariners, by the collectors of the 
said port, or such person or persons as shall be authorized to 
pay the same ; and that if such seizure shall be made upon the 
information of any person or persons not being a msiriner on 
board any such ship or sloop so appointed to cruize, such in-< 
former or informers shall not only be indemnified from the 
pains, penalties, and forfeitures, to which exporters of the said 
“ prohibited articles, their aiders and abettors, are liable, but 
shall also receive one third part of the produce of such sale or 
sales, after deducting the expenses attending the same, and the 
residue thereof shall be divided and distributed in manner as is 
before directed.” 

•f* Sect. 55. liy £8 Geo. 3. c. 38. s. 51. it is further enacted. Penalty on 
That every commander of such ship or sloop neglecting his comraanders of 
“ duty by this act required, shall lose and forfeit ail pay and 
" wages due to liiiii or them, and suffer six months imprison- 
nient, and he for ever incapable of serving his majesty in any 
“ office in the navy, customs, excise), or salt duties ; and that any 
person or persons giving information against any such com- Informers of 
“ inander for neglecting his duty shall, on the conviction of such swcimcgiect to 
oft’ender or offenders, be entitled to receive and have the sum 
** of forty pounds, to be paid to such informer immediately after 
such conviction, by the commissioners of the customs, excise, 

“ or salt duties, or other his majesty’s revenue as hereiii-after 
mentioned, with respect to forfeitures incurred by persons un- 
“ able to pay the same.” 

t Seel. 5C). Jiy £8 Geo. 3. c. 38. s. 5£. it is provided, No person, ex- 
That in order to prevent collusive seizures and agreements, and cept an oiFicer 
fraudulent practices, %liereby the penalties and forfeitures in- seize"**’ 
flicted by this act may be evaded, it shall not be lawful for any shJep, &c.with- 
person or persons, except an officer of his majesty’s customs, out a constable, 
excise, or salt duties, who shall have cause to suspect that any 
sliccp, wool, or any of the Ijcforc-ciiuineratcd articles, and which 
are hereby prohibited fro»n being exported, is or arc carrying 
or conveying, contrary to the directions and true intent and 
meaning of this act, to examine or seize such sheep, wool, and 
other the sqjd eniiiiierated articles, other than together and in 
company with a constable, or other officer of the peace, who arc 
hereby required, on application being made to liiin or them, 

" immediately to attend the person or persons applying for such 
assistance ; any thing herein-beforc contained to the contrary 
thereof in any wise notwithstanding.” 

t Sect. 57. By £8 Geo. 3. c. 38. s, 33. it is further enacted, Constablos, &c. 
“ That if any coiislahle or other officer of the peace, or if any «<?gipciing ibcir 
officer of his majesty’s customs, excise, or salt duties, upon ap- 
plication being made to him for that purpose, shall neglect, or " 

** refuse to attend any person or persons who shall make such ap- 
“ plication, or shall neglect his duty in the premises, every such 
** constable, or other officer of the peace, and officer of his nia- 
jesty^s customs, excise, or salt duties, shall forfeit and pay for 
every such offence the sum of twenty pounds, one moiety 

** whereof. 
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whereof^ when recovered, and after deducting the costs and 
charges of recovering fhe same, shall go to the person or per- 
sons suing for the same, and the other moiety thereof to the use 
of the poor of the parish or place where the offence shall have 
Nothing in tliis « been committed : provided always, that nothing in this act con- 
awa the*^ wer tained sliall extend, or be construed to extend, to take away the 
’given power hereby given to the commanders and officers of his ma- 

mandcr&of '' jcsty’s ships of war, or armed sloops, to take and seize any ship, 
ves.sSs vessel, or boat, having therein any sheep, wool, or other the said 
enumerated articles, the master or commander whereof shalfuot 
produce any such coequet or warrant as aforesaid.’’ 


All persons act* 
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t •Serf. 58. By 28 Geo. 3. c. 38. s. 54. And to prevent any 
dispute relating to tlie authority of any person or persons acting 
as an officer or as officers of th^e customs, excise, or salt duties in 
tliis kingdom, for putting in execution thi^ act,” it is further en- 
acted, That every person who, by deputation, commission, or 
other iiistniment, under the hands and sesds, of the coinmis- 
sioiicrs of the customs, excise, or salt duties in this kingdoni* 
or tlie isles aforesaid respectively, shall be appointed to act as 
“ an officer or servant under them for putting this act in execution, 
shall be esteemed an officer of the customs, excise, or salt 
duties respectively, to all intents and purposes whatsoever.” 

‘t* Sect. 59. By 28 Geo. 3. c. 38. s. 55. is is further enacted, 
** That if any officer of the revenue, or other person or persons, 
shall, directly or indirectly, make any collusive seizure or infor- 
" Illation of any of the said articles hereby prohibited from be- 
ing exported, or any fraudulent or collusive agreement whatso- 
“ ever, whereby the owner or claimer thereof, their agents or 
servants, or any offender or offenders against this act, may 
** avoid the forfeitures, punishments and penalties, or any part 
thereof, incurred or inflicted by this act, he, she, and they shall, 
upon conviction, be subject to the like penalties as are herein- 
before directed to be incurred by the exporters of wool ; and 
every such information and seizure, and all the proceedings 
thereupon had, shall be and are hereby declared to be for the 
benefit only of the person oi persons (not being an accomplice 
or accomplices) who shall fust discover such collusive infor- 
mation and seizure ; provided nevertheless, that any person 
whatsoever, concerncil in any such collusive *dr fraudulent 
** seizure or agreement, who shall first discover such his offence 
" to the commissioners of the customs for the time being, shall 
" be clearly acquitted anil discharged thereof, provided he makes 
such discovery within the space of three nmiiths after the 
** offence shall have been committed, and so as any one or more 
of his accomplices therein be convicted thereof ; and if such 
person first making such discovery as aforesaid, within the 
time aforesaid, be not an officer of his majesty’s revenue, or 
owner of the goods, he or She shall, as a further encourage- 
nioiit for making such discovery, have and receive, to his and 
her own use and benefit, the sum of forty pounds, the same to 
'' be paid by the commissioners of the customs on the conviction 
or convictions of such offender or offenders.” \ 


+ Sect. 



f Sect* 60- By 28 Geo. 3. c. 38. 8. 56. for the more effectual Persons oppos- 
putting this act in execution, it is fiirtlie/ enacted, That if any '"6 *'*”3’ 
person or persons whosoever, putting this act in execution, shall acuo be 
be hindered, opposed, obstructed, molestcil, wounded, or transporti-iK 
** beaten, in seizing or attempting to seize any sheep, wool, wool- 
** fels, woolflocks, mortlings, Shortlings, or any other species 
** of goods before enumerated, by any person or persons whom- 
" soever, either in the day or night, by land or water, which were 
" intended to be exported, or which were cariy ing on board any 
** ship or vessel contrary to this act, the person or persons wdio 
** shall so hinder, oppose? obstruct, molest, wound, or beat, any 
** such person or persons in the making, or attempting to make, 
such Seizures as aforesaid, and also all and cvei-y other person 
or persons whatsoever, being unned with offensive arms or 
** Weapbns, or wearing any vizaid, mask, or other disguise, who 
shall rescue, or ^l^ttenlpt to rescue, any sheep, wool, or other 
** the good§ aforesaid, which shall have been seized according to 
" the directiorfs of this act, every such person or persons that shall 
ft convicted of any of the said offences shall, by order of the 
" court before whom such offender or oft^'iidcrs shall he coii- 
victed, be transported to-some place beyoiu* the seas for such 
** term as such court sl^all think fit, not exceeding seven years ; 
and if any such offender or offenders shall K^tiirn into Great 
Britain before the expiration of the time for which ho, slu‘, or Siimg- 

" they shall be so transported, contrary to the intent and mean- tii. “Of- 
ing hereof, he, she, or they, so returning, and being duly con- 
victed thereof, shall suffer as felons, and have execution * 

awarded against them, as persons attainted of felony, without c.i43. s. ii. 

" benefit of clergy. 

+ Sect. 6l. By 28 Goo. 3. c. 38. s. 57. it is further enacted, PiMsonsotFering 
That if any person or persons whosoever shall offer or promise I’fbes tocou- 
to give any bribe, or recompense or reward wliatsoevcr, to any evasion of this 
** officer or officers of the customs, excise or salt duties, or to any act to forfeit 
persons whomsoever, to connive at, or permit the exportation 
or the concealment of any sheep, wool, or other the articles 
“ hereby prohibited from being exported, or the removing thcre- 
of, contrary to this act, or to conceal or connive at any other 
act whereby any of the provisions hereby made may be evaded 
or broken, e\{pry such person or persons so offending sh^ll, for 
every such offence (whether the same offer, proposal, or pro- 
mise, be accepted or performed or not), forfeit and pay the 
sum of three hundred pounds, to be recovered and applied to 
** the use of him, her, or them, who shall inform or sue for the 
same, by action of debt, bill, plaint, or information, in any of his 
majesty’s courts of record at Westminster, wherein no essoin, 
protection, or w'ager of law, or more than one imparlance, shall 
be allowed.” 


€t 

€t 

ic 


t Sect. 62. By 28 Geo. 3, c. SB. s. 58. it is further enacted, Ofticers of the 
That every officer of his majesty’s excise, customs, or salt «xciso, &c. 
duties, neglecting the duty by this act required, or compound- 
ing for any ship, vessel, sheep, w'ool, or other the articles here- the same 
in-before mentioned, and which are by this act directed to be 
forfeited, shall be deemed aiders and abettors in the cxpoita- ^ 
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tion of sheep, wool, and other the articles aforesaid, which are 
“ hereby prohibited from being exported, and suiFer the punish* 
ment herein enacted against the exporters thereof/’ 

+ Sect. 63. By 28 Geo. 3. c. 38. s. 59. it is provided, " That 
** all bonds taken^ or to be taken, in pursuance of this act, shall 
** not be chargeable with any of the duties upon stamped vellum, 
parchment, or paper, any law’ or statute made, or to be made, 
“ to the contraiy notwithstanding.” 

f Sect. 64. By 28 Geo. 3. c. 38. s. 60. it is further enacted. 
That in all questions, prosecutions,* suits, and informations, 
which shall happen to arise or be commenced, brought, sued, 
or prosecuted, between or against any person or persons for any 
thing done or committed, or neglected to have been done, coii- 
trary to the directions, true intent, and meaning of this act, 
touching or concerning the sheep, wool, or other articles hcre- 
by prohibited from being exported, it shall not bo necessary for 
the prosecutor, or person or persons commencing, bringing, or 
prosecuting any such suit, indiclinent, or information, nor shall 
“ lie, she, or they b^ obliged or required, upon any hearing or 
trial thereof, to prove that such sheep w'as or were of the breed 
“ of this kingdom, or that such wool was of the growth of this 
kingdom, liut that, without any such proof, upon every such 
hearing and trial, it shall be held, deemed, and taken, that such 
sheep was or were of the breed of tliis kingdom, and such wool 
of the growth of this kingdom, unless the contrary shall be 
proved by or on the part of the person or persons who shall 
liappeii to be defendant or defendants in or upon any such 
hearing or trial, any law or usage to the contrary notwithstaiul- 
‘‘ ing.” 

+ Sect. 65. By 28 Geo. 3. c. 38, s. 61. it is further enacted, 
** That all actions, suits, prosecutions, and informations, to be 
had and commenced upon this, or upon the said recited act of 
the ninth and tenth year of his late majesty King William 
the Third, for or in respe*"t of any offence or offences done or 
conmntced against this or the said recited act, or for or in re- 
sped of any penalty or loifeituic in or by the said acts, or 
either of lliem, imposed or inflicted, shall and may be entered 
and prosecuted (except where it is in this act otherwise di- 
“ rected) in any of bis majesty .s courts of record at Westminster, 

“ or ill the court of exchequer in Scotland, or in any court of 
oyer and terminer, great session, or gaol delivery, or at the 
quarter-sessions of the peace, or before aii> two justices of the 
peace for any county, city, or place in this kingdom, in a siim- 
** niary way, at the election of the seizer or informer, wherein no 
essoin, protection, or wager of law, shall be allowed, or any 
** more than one imparlance.” 

t Sect. 66. By 28 Geo. 3. c. 38. s. 62. it is provided. 
That no prosecution or information shall be had, coimncnced, 

“ brought, or proceeded upon, before any two such justices of 
** the peace in a summary way, where the seizure, penalty, 
or forfeiture then claimed shall exceed, in the whole, the sum 
of two hundred pounds.” 

t Sect, 
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t S^t. 67 . By 28 Geo, 3. c. 38. s. 63. it as further enacted, t ^ h 
*'T bat the said justices who shall be assembled at any such tobe^*^ 
general quarter-sessions of the peace, and also such aforesaid publicly sold, 

" two justices, shall, and they are hereby empowered and re Je leviedil' dis^ 
" quired to, order and direct all such ships, vessels, goods, ucss. ^ 
carriages, and cattle, as shall be by them declared to be for- 
" feited, and which shall have been sebed by virtue of this or the 
said recited act, to be publicly sold to the highest bidder, at 
such time and place as they shall think proper and direct ; and 
“ also, by their order or warrant, to levy all and every the penal- 
ties and forfeitures which shall have been incurred by any 
offender or offenders against this or the said recited act, and 
also all such costs as shall have been awarded upon any appeal 
touching the same, by distress and sale of the goods and 
" chattels of such offender or offenders, rendering the overplus 
(if any) to the owner and owners of such goods and chattels, 

** after deducting the reasonable charges of such distress and 
sale.” 

+ Sect. 68. By 28 Geo. 3. c. 38. s. 6 1. it is further enacted. How penalties 
That one clear moiety of the respective seizures, peiialties, and 
forfeitures (except the penalties of the bonds) by this act di- ’ 
rected to be inflicted upon ofl’enders against the same (except 
such as are by this act otherwise directed and applied) shall, 
when recovered, be paid and applied to such person or persons 
who shall give such information to any officer of his majesty’s 
*• customs, excise, or salt duties, as may be the means of re- 
covering the same ; and that after deducting the expenses of 
recovering such penalties, the remainder of the other moiety 
shall be paid to the officer or officers assisting in making any 
such seizures ; but that in case any officer or officers of his ma- 
jesty’s customs, excise, or salt duties, shall make any of the 
seizures herein- before directed without information, then, after 
deducting the expenses of recovery as aforesaid, the remainder 
“ of such produce shall be paid to the officer or officers seizing 
the same.” 

t Sect. 69 . By 28 Geo. c. 38. s. 05. it is further enacted. Persons export- 
That it shall any may be lawful to and for any officer or officers &c. 

of his majesty’s customs, excise, or salt duties, constables, and fore*a^fuslice, 
other officer or officers of the peace, and for all persons acting wiio niay com-* 
in their or any of their aid or assistance, to stop, arrest, and de- mit themto 
“ lain all and every the person and persons who shall be found 
actually exporting, or attempting to export, any sheep, w^ool, or 
any other the said licrein-before enumerated articles, or who 
shall be aiding, abetting, or assisting in the exporting, or at- 
tempting to export the same, or any of them, and him, her, and 
them, to carry and convey before one or more of his majesty’s 
** justices of the peace near to the place where the offence shall 
** be committed or done, and the justice or justices shall, if he or 
they see cause, commit the person or persons so brought be- 
‘‘ fore him or them to the county gaol or house of correction 
until the next general quarter-sessions of the peace to be holden 
for the same country, riding, division, or place, there to be tried 
and dealt with as by this act is directed i and the justices at 

p p 2 “ such 
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such sessions arc hereby authorized and required to examine, 
hear, try, and determine all and every such ofi'ence and offences, 
“ and, upon conviction of the offender or offenders, to punish 
" him, her, or them in mantier hereiii>before mentioned.” 


Persons convey- f Sect. 70. By 28 Geo. 3. c. 38. s. 06. it is further enacted, 

HigoffoTulersbe- « That the officer or officers, person or persons, vvho shall convey 
ent!l^r IritcTre-^” ** offender arrested by the authority of this act before any 
cognizances to ** justice of the peace as aforesaid, shall, in case such offender 
Iirosecute. shall be committed to prison us aforesaid, enter into rccogni- 

zaiice to his said majesty, his heirs and successors, before .such 
"justice, in the sum of forty pounds, 'Conditioned to appear at 
" such general quarter-sessions of the peace, and to prosecute 
the person or persons so committed.” 


Where goods 
are insutiicient 
to <mswer pe- 
cuniary penal- 
ties, tJic of- 
fender may be 
commit ted. 


Justices may 
accept security 
for pecuniary 
l)enaltics. 


+ Sect. 71. By 28 Geo. .3. c. 38. s. G7. it is further enacted. 
That if it shall appear to the satisfaction of the justices before 
" whom any offeiideror off’eiiilers shall be jcoiivicted of any of tlie 
" offences hereiii-before mentioned, for which only a pecuniary 
" penalty is hereby inqtosed, either by the confession of the party 
* convicted, or hy the testimony of a cretliblo witness, that such 
" offender or offenders have not nor hath goods or chattels suffi- 
cieiit to answer the penalty or penalties against him, licr, or 
them recovered, then, without giving any warrant for the piir- 
" pose, or if such penalty or penalties cannot be wholly levied hy 
" virtue of the warrant or warrants w hich shall be for that pur- 
** pose issued, the justices who shall liave convicted such offender 
" or offenders, or any other two justices of the same county, divi- 
sion, borough, town, or place, upon proof tiuaeof, shall anil 
" lawfully may commit every such off’eniUa- or olfenders to the 
common gaol or house of correction of the county or place in 
" or for wdiich such justice or justices shall then act, there to re- 
main, without bail or niaiiiprizo, for any time not exceeding three 
" calendar months, unless the whole of such penalty or penalties 
" shall be sooner paid.” 

f Sect. 72. By 28 Geo. 3. c. 38. s. ()8. it is provided, " That 
" if any offender ordered to be coinmitted to prison under or by 
" virtue of this act, for any offence for w hich a pecuniary penalty 
" alone is hereby imposed, shall, before his actual commitment to 
" prison, procure se«*urity to be given by tw'o sufficient sureties, 
" to the satisfaction of the j isticcs before whom he shall have 
" been convicted, for payment of the penalty or penalties by him 
incurred, with the charges incident to his conviction, within the 
space of fourteen days, exclusive of the day of conviction, then 
" and in such case it shall and may he lawful for such justices to 
accept such security ; and upon non-payment thereof, at the 
time stipulated for that purpose, it shall and may be lawful to 
" and for the same justices, or any other tw'O justices of thii 
" peace for the same county, division, or place, to cause the party 
" convicted, and his sureties, to be apprehended by warrant or 
" w'arrants under his or their hands and seals, and them, and each 


" and every of them, to commit to the common gaol or4iouse of 
" correction of the county, division, or place, in or for w'hicli such 
"justices shall act, foftisuch space of time as the the party con- 
" victed was subject and liable to have been imprisoned, in case 

" no 
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“ no such security had been given> unless such penalty and charges 

shall be sooner paid/^ 

t Secti 73. By 28 Geo. 3. c. 38. s. 69. it is also provided, 

That if any person or persons who shall be convicted of any 
** of the oftences in this act hereiii-before nientioncd, shall think quarter-scs- 
himself or themselves aggrieved by the judgment or deter- 
mination of such justices of the peace, upon any complaint or into recogiii- 
“ infonnatioii brought or made before them, it shall and may be zauccs^ 
lawful to and for any such person or persons to appeal to the 
next general or quarter ‘sessions of the peace to be held for the 
“ county, division, or place in or for which such justice or justices 
“ shall have acted, such person or persons giving, and being 
hereby required to give, within fourteen days then next after 
such conviction, notice in writing to the informer or informers 
of such appeal, and shall and do at the time of making such 
appeal, with two sufficient sureties, enter into recognizances 
before the same justice or justices of the peace, to app<%r and 
prosecute such appeal at the said general or quarter sessions, 

“ and abide bv the order and determination of the same court, 
and to pay the costs and charges thereby awarded against such 
person or persons (if any); and every such appeal shall, by the 
said court of general or quarter sessions, be examined, and the 
“ circumstances of the case fully inquired into, and the matter 
** heard and determined; and in case such judgment, deterrnina- 
tion, or conviction, so appealed against, shall be affirmed, the 
party so appealing shall pay unto the inlormer or iniormers 
<loublc costs, to bo ascertained by the order of the same court.'' 

+ Sect. 74. Bv 28 Geo. 3. c. 38. s. ?>. it is also provided, andifthcap- 
Tljul in ease the person or persons so appealing shall pay the [,j.„a]|y;oVbc 
penalty under any such conviction as aforesaid into the hands in prison, wUh- 
of llie saiil justices by way of depo'^il, or shall be committed out burefa. 

‘‘ to prison, such peison or persons shall and may appeal to the 
said general or (juarUn'-'Sc'NsionSjon his or their entering (without 
sureties) into siieli recognizances as herein-before mentioned, 

“ and remaining in piison in llie iihn'iu time, or depositing such 
“ penalty into the hands of the said justices, there to remain 
‘‘ until the merits of the saiil ap[»eal shall be heard and deter- 
mined." • 

t Sect. 76. By 28 Geo. 3. e. 38. s. 71. it is further enacted, Jnsticoh may 
“ Thui cvei) information to he made under this act shall be made 
“ upon oath ; and that it shall and may be lawful to and for the 
“ jiu^tice or justices before whom any complaint or hiiorniatlon 
“ shall have been so made, to summon btd’ore tlieni. at the in- 
“ stance of either j>arty, any person who shall, in their judgment, 

“ appear to be a necessary witness for either or any of the said 
‘‘ parties upon the said complaint or iiiforination, to appear be- 
fore him or them, at a lime and place to l)c spcciiied in the 
sumnyons ; and the person so summoned shall appear at the 
'' time and place specified, and submit in all things to be examined 
“ as a witness in the premises." , 


t Sect. 
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Penalty oa f Sect. 76. By 28 Geo. 3. c. 38. s. 72. it is further enacted, 

than tiic^limitcd ** person OF persons shall receive or take any 

fee^ ^ greater fees for any sufferance, license, or certificate, or other 
" matter herein directed, than the sum or fee herein for that pur- 
" pose limited, the person or persons offending therein shall 
** forfeit and pay to the party aggrieved, the sum of five shillings 
for every one penny which shall be taken over and above the 
sum hereby allowed to be taken, and so on after that propor- 
tioii.” 


Persons prose- f Sect, 77. By 28 Geo. 3. c. 38. s. 73. it is further enacted, 
cuted to give <f That ill case any person shall be prosecuted in any of his ma- 
“ jesty’s courts of record at Westminster for any penalty incurred 
by this act, a capias shall and may issue, the first process spe- 
** cifying the sum of the penalty sued for, and the person or per 
sons so sued shall be obliged to give good and sufficient bail 
and security, by natural-born subjects or denizens, to the 
** officer serving or executing such process against him or them, 
to appear in the court out of which such capias shall issue, at 
" the day of the return of such writ, to answer such suit or pro- 
** secution, and likewise shall, at the time of such appearance, 
give sufficient bail or security, by such persons as aforesaid, in 
the said court, to answer and pay the forfeitures and penalties 
‘‘ incurred for such offence or offences, in case he or they shall 
be convicted thereof, or to yield his or their bodies to prison.’* 


Actions to be 
lri«"d b}' a jury 
of freeholders 
of a dUFcrent 
county from 
that wherein 
the fact was 
comiuitted. 


t <S’ect, 78. By 28 Geo. 3. c. 38. s. 74. for the better and more 
impartial trials of all actions and informations which shall be 
commenced or prosecuted by virtue of this act, it is further 
enacted, That such actions and informations shall be tried in 
“ any of his majesty’s courts of record, by a jury of good and 
lawful freeholders, to be summoned out of any other county 
" than that wherein the fact shall be committed.” 


If persons im- t 79. By 28 Geo. 3. c. 38. s. 75. it is further enacted, 

prisoned for '' That if any person or persons shall be in prison for w^ant of 

'' sufficient bail for any of the pecuniary penalties herein- before 
iufornmtions, ^ inflicted, and shall refuse lo appear or plead to a declaration 
for one term, or information to be delivered to such person or persons, or to 
enicred'a ^aiiist * gaolcr, oi* keeper, or turnkey of the prison, at ihe said prison, 
ibcnu ‘‘^*^*“**^ for any of the aforesaid penalties, for the space of one term, 
‘‘judgment shall be entered against him by default.” 

When there t Sect, 80. By 28 Geo. 3. c. .38. s. 76, it is further enacted, 

iliadc an That if any person or persons, offender or offenders, shall be 

nre coiivictcd foF aiiy of the offences specified in this act, and there 

wliich to reward “ shall happen to have been no seizure whereby the informer or 
proseci’iors, the it prosccutor Can be rewarded, then, and in such case, it shall 
of the revenue and may be lawful for the respective commissioners ot the cus- 
to reconiper.( e toms, cxcise, or salt duties, or other his majesty’s revenue, and 
them as herein « hereby respectively required to cause one shilling per 

mcntione . pound weight for all such of the said articles for wll!ch such 
“ offender or offenders shall be convicted, or the sum of forty 
pounds in case the quantity cannot be known, to be paid by 

“ the 
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the receiver-general of the revenue under the management of 
the respective commissioners, out of any public money iti his 
bands ; and the money paid by any receiver-general, cashier, or 
** other officer as aforesaid, shall be accepted of and allowed in 
his account as so much money paid to his majesty, and every 
** such officer is and shall be hereby discharged thereof accord- 
ingly ; any law, custom, or usage, to the contrary notwith- 
standing.” 

t Sect. 81. By 28 Geo. 3. c. 38. s. 77. it is provided, ** That Prosecutions to 
** no person or persons whatsoever shall at any time hereafter be 
liable to be prosecuted for any offence, act, matter^ or thing ^ 

done or committed contrary to this act, unless such prosecution 
shall be commenced within the space of three years next en- 
suing the offence committed.” 

+ Sect. 82. By 28 Geo. 3. c. 38. s. 78. it is further enacted. The first three 

Tliat the better to encourage persons to discover the exporters 

of sheep, wool, or other tin* articles before einiineratcd, and p„rti„g sheep, 

“ which are hereby prohibited from being exported, the first llircjc &.c. not bc'^ig 
persons who shall have been aiding, abetting, or assisting in *[»<; owiierfr,'‘who 
carrying out or exporting ol sheep, wool, or any or the said ii,ercof, to be 
articles, who shall give information thereof to any justice of the exempted from 
peace witliiii this kingdom, whereby the punishment and penal- 
“ tics appointed by this act may be inflicted and recovered, 
the party or parties so discov(*ring (not being owner or part 
“ owner of the said sheep, wool, or other the articles as aforc- 
said) shall not suffer any of the said penalties or punishments 
hereiu-before menliotied : provided always, that if any owner and also tlic 
“ of any ship or vessel, or any master, commander, or mariner, or 
person aiding or assisting in loading any ship, vessel, or boat, theronditioM 
‘‘ knowing of such exportation of sheep, wool, or any of the ])creiii mcn- 
articles before enumerated, and which are hereby prohibited 
from being exported, sliall, within three months next after the 
“ knowledge thereof, or after his return into the kingdom of 
Groat Britain, give tlie first information thereof before any of 
the barons of tlie court of «'’xcheqiier for the time being, or be- 
fore the head-officer of any port where he shall first arrive, or 
“ before any justice or justices of the peace, upon his or their 
oath, of tW number and quantity of the said articles so carried, 
conveyed, and transported, and by whom, where, and in what 
sliip or vessel, and shall enter into recognizance to his said 
“ majesty, his heirs and successors, with two sufficient sureties, 
before any justice of the peace, in the sum of forty pounds 
each, personally to appear and give evidence of the same, then 
such ow'iier and owmers, master, commander, mariner and 
“ mariners, or other person or persons so aiding or assisting 
therein, shall not be liable to any of the penalties or forfeitures 
in this act contained or enacted for the offence aforesaid, but 
“ shall be, and is and are hereby enabled to recover and receive 
sLicIi^ benefit and advantage as is appointed to be received and 
“ allowed by this act on conviction of such offenders.” 

+ Sect. 83. By 28 Geo. 3. c. 38. s. 89- it is further enacted, cr- 

•• That if any person or persons who shall claim the benefit of s^ns claiimng 

“ this 
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Act not to ex- 
tend to the dis- 
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fines as belong 
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but siu h suits 
may be pro- 
ceeded on. 


this act, shall, after such claim, bring or commence, or cause to 
** be brought or commenced, any action, plaint, information, or 
other prosecution whatsoever, against any officer of his majesty's 
navy, or in the service of the customs, excise, or salt, or other 
person who shall have aided or assisted any such oiSicer, for or 
“ concerning any act, matter or thing, done or committed by them, 
or any of them, on occasion of, or for or by reason or means 
of any of the offences, frauds, misdemeanors, or other matters 
or things intended to be released and discharged by this act, 
such claim is and shall be deemed to be an absolute discharge 
“ and release to every such officer, or other person, of and from 
all and every such actions, suits, and prosecutions ; and such 
** officer and other person may plead the general issue, and give 
“ the special matter in evidence ; and the said officer or other 
“ person shall recover his costs of suit against the person or per- 
“ sons so bringing or commencing such action or prosecution." 

t Sert» 84. By 28 Geo. 3. c. 38. s. 90. it is provided, That 
‘ nothing in this act contained shall extend, or be construed to 

* extend, to discharge or release any seizures of wool, or any 
‘ other the said herein-beforc enumerated articles, or of any 
‘ ships, vessels, boats, horses, waggons, carls, carriages, or other 
' thing whatsoever, or any prosecution now depending for the 
' forfeiture of such wool, or any other the said herein-be- 
^ fore enumerated articles, ships, vessels, boats, horses, wag- 
' gons, carts, carriages, or other thing, under any act or acts of 
^ parliament now in force against the exportation of live sheep, 

* wool, or any other the said herein-beforc enuintTated articles, 

‘ nor to acquit, release, or ilischarge any Judgment or judgments, 

‘ where the monies or other things recovered have been actually 
‘ levied, or the body or bodies of the offender or offenders now 

* ill custody, or which have been taken in execution before the 
‘ making of this aet, nor to acquit, release, or discharge any in- 
' i’orniatioii which has been already entered, or any action or suit 
‘ which has been already comuu'nced or brought against any per- 
‘ son or persons for the recovery ofany penalty, flue, or forfeiture, 

* incurred by any offence committed by him or them against any 

* sucli act or acts of parliament, verdict <./r verdicts obtained, or 

* judgment or judgments recovered thereon, in rgspect to such 
' part thereof as belongs to o* lias been usually allowed and paid 
‘ to the oilKcr of lii.s majesty's navy, or in the service of the ens- 
‘ toms, excise, or sail, (at whose instaiico the prosecution is or 
^ w^as carried on,) according to the mode in which such suit or 

* suits hath or have been commenced and carried on ; but such 

* information, suit, verdict or verdicts, or judgment or judgments, 

‘ shall and may be proceeded upon as originally commenced, en- 

* tered, and proceeded upon, without any alteration in the pro- 

* ccedings upon such information, suit, verdict or verdicts, judg- 
■ ment or judgments, for the recovery in due course of law of 
' such part of the penalty or forfeiture incurred, as belongs to or 
‘ has been usually allowed and paid to such officer of his ma- 
' jesty's navy, or in the service of the customs, excise, or salt, at 
' whose instance the prosecution is or was carried on, according 

“ to 


1 ■ -w V 
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to the mode in which such suit or suits hath or have been 
carried on.” 

t Sect, 85. By 28 Geo. 3. c. 38. s. 91. it is further enacted, Limitation of 
** That in case any action, suit, or information shall be com- 
** meiiced, brought, and prosecuted on account of the seizure of 
“ any ship, vessel, or boat, waggon, cart, carriage, horse, or other 
beast of burthen, or of any sheep, wool, woolfels, woolHocks, 

" mortlings, shortliugs, worsted, bay, or w'oollcn yarn, cruels, or 
wool slightly manufactured, or mattresses or beds stuffed wdth 
combed wool, or wool fit for combing or carding, fullers' earth, 

“ fulling-clay, or tobacco-pipe clay, as illegally carried or ex- 
ported, or intended or attempted to be exported, or for any 
matter, cause, or thing done, committed, or executed by virtue 
of this act, or any clause or article herein contained, such action 
shall be commenced within six mouths after the fact committed, 
and not afterwards, and shall be laid in the jiroper county where 
** the fact was done or committed ; and the person or |)crsous so 
“ sued may file common bail, or enter a common appearance, 

‘‘ and plead the general issue, not guilty, and may give this act, General issue. 

and tlic special matter, in evidence at the trial, and that the 
‘‘ same was done in pursuance and by the authority of this Jict : 
and if upon the trial it shall appear to be so done, the jury shall 
find for the defendant or defendants; and in such case, or if 
the said plaintilf or plaiutiifs, or prosecutors, shall become non- 
“ suit, or sufler (liscontinuance, or if upon demurrer judgment be 
given against the plaintiff, the defendant or defendants in any 
** such case shall recover treble costs, which he or they shall 
sustain by liis or their defence to such action or suit; and that 
in case any inforniation shall be coinmcuceil and brought to for a smur^a' 
“ trial on account of any seizure wliieh shall be made under or verdict be found 
“ by virtue of ibis act, wliereiii a verdict shall be found for the 
“ claimer thereof, and it shall ajipear to the judge or court before entitled to costs 
whom the same shall be tried that there was a probable cause iftberewasa 
“ of seizure, the judge or court before whom tlie said informa- 
“ tion shall be tried, shall ce|;tify on the record that there was a ^ 

“ probable cause for the prosecutor making such seizure, in such 
‘‘ case the defcnilanl shall not be entitled to any costs of suit 
“ whatever, i\^r shall tlie person or persons who made any such 
seizure be liable to any action, indictinent, or other suit or pro- 
sedition, on account thereof ; and that in case any action, in- 
dictnient, or other prosecution, shall be commenced and 
brought to trial against any person or persons wliatsoever, 
which shall be made under or by virtue of this act, wherein a 
** verdict shall be given against tlie defondam or defendants, if 
“ the court or judge before whom such action or prosecution 
“ shall be tried shall certify on the said lecord that there was a 
“ probable cause fi>r such seizure, then the plaintiff, besides the 
ship or goods which shall happen to be seized, or the value 
** thereof, shall not be entitled to above two-pence damages, nor 
“ to any costs of suit, nor shall the defendant in such prosecution 
be fined one shilling.” 
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t Sect, 86. It hath been adjudged, that the 28 Geo. 3. c. 38. 
s. 74. which enacts, That any information shall be tried by 
** a jury to be summoned out of another county than that where 
** the fact was committed/’ means that the trial shall be had in 
another county. 

f Sect. 87. It is also decided, upon the said statute, 28 Geo. 3. 
c. 38. 8.31. that the court out of which the record issues is to give 
judgment, and not the court of nisiprius where it is tried. 

f Sect. 88. It is also decided, upon the 28 Geo. 3. c. 38. s. 31. 
that it is an offence to press together yarn made of wooL 

t Sect. 89. It also seems, that a declaration or information on 
this statute need not aver that the pretended manufacture was in 
such a state as might be reduced to and used as wool again. 

3. Fraudulent Bankruptcy, 

i' Sect. 1 . By 5 Geo. 2. c. 30. s. 1 . it is recited, That bank- 
rupts have not only refused to surrender themselves to the 
commissioners, and to discover and deliver up their estate and 
effects to the said commissioners for the benefit of their creditors, 
but have carried away and concealed the same in such manner, 
that the said commissioners have not been able to seize the same, 
to the manifest wrong and injury of their creditors, and to the 
great discouragement of trade;” and enacted, ‘‘ That if any per- 
son or persons, who shall become bankrupt, and against whom 
a commission of bankrupt under the great seal of Great Britain 
hath been awarded and issued out, whereupon the person or 
persons against wdiom such commission hath issued or shall 
“ issue, have or hath been or shall be declared bankrupt or baiik- 
nipls, shall not within forty-two days after notice thereof in 
“ writing, to be left at the usual place of abode, to such person 
or persons, or personal notice, in case such person or persons 
be then in prison, and notice given in the London Gazette, 
“ that such couimission or commissions is, are, or have been 
“ issued, and of the time ami place of a meeting of the com- 
“ missioners therein named, or the major part of them, surrender 
“ him, her, or themselves to the said commissioners named in 
“ tlie said commission, or th . major part of them, and sign or 
*' subscribe such surrender, and submit to be examined from 
time to time upon oath, or, being of the people called quakers, 
" upon the solemn affirmation by law appointed for such people, 
by and before such commissioners, or the major part of them, 
by such commission authorized, and in all things conform to 
the several statutes already made and now in force concerning 
** bankrupts ; and also upon such his, her, or their examination 
fully and truly disclose and discover all his, her, or their effect 
and estate real and personal, and how and in what manner, to 
whom and upon w'hat consideration, and at what time or times, 

“ he, she, or they have or hath disposed of, assigned or trans- 
ferred any of his, her, or their goods, wares, merchandizes, 

“ monies, or other estate and effects (and all books, papers and 
** writings relating thereunto) of which he, she, or they was or 

“ were 


\ i 
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« were possessed^ or ki or to which he, she^ or they was or 
** were any ways interested or intitled, or which any |>erson or 
persons had, or hath or have had in trust foi him, her, or tliein, 

“ or for his, her or their use, at any time before or after the 
issuing of the said commission, or whereby such person or per- 
sons, or his, her, or their family or families, hath or have, or 
** may have or expect any profit, possibility of profit, benefit or 
advantage whatsoever, except only such part of his, her, or their 
estate and effects as shall have been really and bona fide before 
sold or disposed of in die way of his, her, or their trade and 
dealings ; and except such sums of money as shall have been 
“ laid out in the ordinary expense of his, her, or their family or 
families ; and also upon such examination deliver up unto the 
said commissioners by the said commission authorized, or the 
major part of them, all such part of his, her, or their the said 
** bankrupt’s goods, wares, merchandizes, money, estate, and 
effects, and all*books, papers, and writings, relating thereunto, 

“ as at the time of such examination shall be in his, her, or their 
“ possession, custody, or power (his, her, or their nccessaiy wear- 
mg apparel, and the necessary wearing apparel of the wife and 
children of such bankrupt only excepted) ; then he, she, or 
they, the said bankrupt or bankrupts, in case of any default and 
wilful omission in not surrendering and submitting to be examined ombczziing 

“ as aforesaid, or in case he, she, or they shall remove, conceal, goods lo the 
** or embezzle any part of such his, her, or their estate real or ^ 

** personal, to the value of twenty pounds, or any books of account, ^ ^ ^ 

“ papers or writings relating thereto, with an intent to defraud 
“ his, her, or their creditors (and being thereof lawfully convicted 
by indictment(l) or information), shall be deemed and adjudged 
'' to be guilty of felony, and shall suffer as felons, without benefit of baijk- 
of clergy, (^) or the benefit of any statute made in relation to mpts con- 
felons ; and in such cases such felon’s goods and estate shall go 
and be divided among the creditors seeking relief under such 
“ commission ; any law, usage, or custom to the contrary thereof 
in anywise notwithstanding.” 

t Sect. 2. ?y. 5 Geo. 2. c. !:30. s. 2. it is provided, That the Number and 
said commissioners, authorized as aforesaid, shall appoint, of 

** within the said forty-two days so appointed as aforesaid for 
the bankrupt to surrender and conform as aforesaid, not less 
** than three several meetings for the purposes aforesaid, the last 
of which shall be on the forty-second day hereby limited for 
" such bankrupt’s appearance; except .on commissions already 
“ issued since the fourteenth day of May, one thousand seven 
hundred and twenty-nine, where the person or persons against 
** whom such commission issued has or have before surrendered 
and submitted to be examined ; in which case the said com- 

missioners 


(1) Tills word was printed “judgment** in most 
of the editions of the Statutes, but ujion reference to 
the Pdrlianiciitarj Roll it was found to he properly 
" indictment.’* — 1 Taunton, 71. 

(2) By stat. 1 Geo. 4. c. 115. s. 1. so much of 
5 Geo. 2. as inflicts the punishment of death is 
repealed, and by sect. 2. it is enacted, "That the 
“ persons guilty of the above offence shall be liable 


' to be transported bejond the seas for life, or for 

* such term, not less than seven years, as tlio court 
' before which such persons shall be convicted 

* shall adjudge ; or shall be liable, in case tlie said 

* court shall think fit, to be imprisoned only, or im- 

* prisoned and kept to hard labour in the common 

* gaol, penitentiary house, or house of corrccUoii, 

* for any term tiot exceeding seven years.** 
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missiotiei's, authorized as aforesaid, shall appoint only one 
" sitting more for the purposes aforesaid, unless the assignee or 
assignees of the estate of such bankrupt shall tliink more sittings 
** necessary, and desire the same, and three weeks^ notice at least 
shall be given in the London Gazette of the time and place of 
such meetings.” 


loraciiancfllor f Sect, By 5 Geo. 2. c. 30. s. 3. it is also provided, " That 
iS for^/ifrrci^ lawful lo and for the^ord chancellor or lord 

«lmng. “ keeper, or commissioners for the custody of the great seal of 

"Great Britain for the time being, to enlarge the time for 
" such person or persons surrendering him, her, or themselves, 
" and disclosing and discovering his, her, or their estate and 
" effects as aforesaid, as the said lord chancellor, lord keeper, or 
" such commissioners shall think tit, nut exceeding fifty days, to 
" be computed from the end of the said forty-two days, so as 
" such order for enlarging the time be made by the said lord 
" chancellor, lord keeper, or such commissioners, six days at 
“ least before the time on \\hieli such person or persons was or 
" wi're so to surrender him, her, or themselves, and make such 
" discovery as aforesaid.” 


1 Peer Wnis. f Sect. 4, It scems to be clearly agreed, that a bankrupt’s vrife 
cannot be examined on the part of the prosecution on an indict- 
ment for this offence. 


ExfKirte Lin- 
gard, 

1 Atk. 240. 


b Mod. 300. 


rooko,n. i. 

1 Salk. 348. 

2 IJI. Rop. 
1144. 

2 Stra. 880. 


f Sect, b. It seems also, that if, botAvecn the opening of the 
coniinission and the time appointed for the; bankrupt's surrender, 
the commissioners, on the examination of witnesses, have reason 
to believe that he is secreting his effects, they may, after his re- 
fusal to attend their summons to sununuler, inmiediately certify 
the fact to a judge of the King’s Btneh, who may grant his war- 
rant for apprehending the bankrupt, and committing him to 
Newgate. 

t Sect, f). It is clear, however, that a bankrupt examined be- 
fore the coniinissioiu’rs is not bound lo answer any thing which 
tends to accuse himself. 

f Sect, 7. It is agreed, lhar the court of Chancery will not lend 
its aid lo a prosecution on this statute, by ordering the clerk 
under the commission to attend the trial and produce the pro- 
ceedings. 


4. Of frandidcHt limlcency, 

Crediiurmay By 28 Geo. 2. c. 13. s. ffQ. it is recited, •' That several per- 
iJ iloUvcr ’***" prii-oners for debt choose rather to continue in 

in a scbrdiiU; uf prisoii, aiul speiul their substance there, than discover and deliver 
his ostaic .iiid up to tlicir Creditors their estates or effects, in order to the satis- 
eiKcts. faction of their just debts:” and therefore enacted, " That it,. 

" shall and may be lawful to or for any one or more of the cre^ 
" ditors of any prisoner, upon twenty days' notice in writing to be 
" given to such prisoner, and the person in whose custody he or 
" she is, to require the sheriff or sheriffs, gaoler or gaolers, or 
" keeper of the prison wherein such prisoner is detained, to 
" bring such prisoner before the justices, at their next general or 

“ quarter-sessions 
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** quarter-sessions of the peace, or any adjournment thereof, for 
" the respective county, riding, division, city, town, or liberty, 

** together with a copy or copies of the cause or causes of his or 
“ her detainer; and such prisoner, coming before such justices, 
at their said general or quarter-sessions held as aforesaid, shall, 
at the desire of any one or more of his or her creditors, at 
“ whose suit lie or slie appears to be detained, be obliged to 
‘‘ deliver in upon oath, and subscribe the like schedule of his or 
her estate or effects,^o be vested, assigned, and equally divided, 
for the benefit of his or her creditors, in like manner as persons 
** desiring to take the beftetit of this act are required to clo, siib- 
ject to the same penalty of being adjudged a felon, and suftcr- 
ing as such, without benefit of clergy, on conviction of wilful 
perjury therein, as the said other prisoners arc hereby subjected 
to; and shall, upon such discovery, to the satisfaction of the lyisoncrmaJxiiig 
" said justices, in their said general or quarter-sessions held as 
aforesaid, or the major part of them, be discharged and set at ^ 

“ liberty, in the same manner, and with the same benefit of 
** making use of their discharge, as is hereby jirovided for pri- 
soiiers seeking their discharge under this act; and if any such 
prisoners, so brought np as aforesaid, shall neghict or refuse to On rofn'-al lo 
‘'deliver in and subscribe such schedule within four days, he, 

“ she, or they so iicghictmg or rciusing, shall, upon conviction f^-ion, 

'' thereof, be adjudged guilty of felony, and shall suffer death as 
a felon, without benefit of clergy.'' 

And by the insolvent act of the I Geo. 4. c. 1 ly. by which a 
prisoner seeking to obtain his release from prison under the pro- 
visions of that act, is directed to make out a schedule of all his 
property, it is enacted by s. 2:3. “ If any prisoner shall, with iii- 
*' tent to defraud his creditors, wilfully and fraudulently omit in 
“ his schedule, as finally ameiided and filed in the said court at 
" the time of the order lor his discharge from actual custody, any 
“ effects or property whatsoever, or retain or except out of the 
“ schedule, as wearing apparel, bedding, working tools, and other 
“ necessaries, more in value than twenty pounds, every such per- 
“ sou so offending, and any person aiding and assisting him to 
“ do the same, shall, upon being thereof convicted by due course 
“ of law, be adjudged guilty of a misdemeanour, and thereupon 
“ it .shall and^iay be lawful for the court before wiioin any such 
“ offender shall have been so tricil and convicted, to sentence 
“ such offender to be imprisoned and kept to hard labour for any 
" period of time not exceeding three years.” 


5 . Seducing Artificers. 

rv ^ • • *11 Persons con- 

Sect, 1. J>y 5 Geo. 1. c. 27. s. 1. it is recited, that VA heresis victed of ron- 
divers ill-disposed persons, as well foreigners as subjects of this iracting with, or 
kingdom, by confederacy with foreigners, have of late drawn away a“y^artiJi^r‘to 
ajad transported, and have also made divers attempts to entice, go into a 
draw aw’ay, and transport, several artificers and manufacturers of foreign country, 
and ill w^ool, iron, steel, brass and other metals, clockmakers. 
watchmakers, and divers other manufacturers of Great Britain, £iuo for the 


out of his majesty’s dominions into foreign countries, by entering first offence, 
into contracts with them to give them greater wages and advan- 


tages three months; 
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tages than they have or can reasonably expect within this king* 
dom* and by making them large promises, and using other arts 
to inveigle and draw them away: and whereas there is great 
danger that, by means of these and such like practices, many 
great and profitable branches of the trades and manufactures of 
this kingdom may be transplanted into foreign countries:” there* 
fore, for the preventing the like practices for the future, be it 
enacted, '' That if at any time hereafter any person or persons 
shall contract with, entice, endeavour ^^|>ersuade or solicit, 
any manufacturer or artificer of or in wool, iron, steel, brass, or 
'' any other metal, clockmaker, watchmaker, or any other artificer 
or manufacturer of Great Britain, to go out of this kingdom 
into any foreign country out of his majesty’s dominions, and 
shall be lawfully convicted thereof upon any indictment or iii- 
formation which shall be preferred or brought against him or 
them in any of his majesty’s courts at Westminster, or at the 
assizes or general gaol-delivery or quarter-sessions of the peace 
for the county, riding, or division, where such ofience shall be 
committed, the person and persons so convict shall be fined any 
“ Slim not exceeding one hundred pounds for such first offence, 
according to the discretion of the court in which such convic- 
tion shall be, and sliall be imprisoned for the space of three 
mouths, and until such fine shall be paid : and if any person or 
** persons, having been once convict as aforesaid, shall offend 
again, and be so convict a second time of the like offence, then 
and in such case the person so convict a second time shall be 
** fined at the discretion of the court \^^re such conviction shall 
'' be, and be imprisoned for twelve months, and until such fine 
shall be paid.” 

Sectn 2. By 5 Geo* 1. c. ^7* s. 2. it is '' Provided iicverthe- 
" less, that no por.son or persons shall be prosecuted for any of 
the oftenccs aforesaid, unless such prosecution shall be begun 
within the space of twelve months next after such ofience shall 
" be committed.” 

SecL 3, By 5 Geo. 1, e- 27- s. 3. it is further enacted, That 
if any of his majesty’s subjects within this kingdom, being such 
** artificer or manufacturer us aforesaid, shall, at any time after 
“ the first day of May, 1719, go into any country out^of his 
“ majesty’s dominions, there to use or exercise, oi^ to teach, any 
of the said trades or manufactures to foreigners, or in case any 
■ of his majesty’s subjects now being, or who hereafter shall be, 

' in any such foreign country out of his majesty’s dominions as 
‘ aforesaid, and there using or exercising any of the said trades 
' or manufactures, herein-before mentioned, shall not return into 
^ this realm within six mouths next after warning shall be given 
’ to him by the ambassador, envoy, resident, minister, or consul 
' of the crown of Great Britain in the country in which sueJi 
' artificer shall be, or by any person authorized by such ambs|^fi^ , 
sador, envoy, resident, fninister, or consul, or by one of Kis 
majesty’s secretaries of state for the time being, and from 
’ thenceforth continually inhabit and dwell within this realm; 

- then and in such case every such person or persons shall be 
from thenceforth incapable of taking any legacy that shall be 

« devised 
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** devised lo him within this kingdom, or of being an executor or 
administrator to any person or persons within this kingdom; 

“ and shall be incapable of taking any lands, teiicinents, or here- 
ditaments, within this kingdom, by descent, devise, or purchase; 

** and also forfeit all his lands, tenements, and hereditaments. Forfeit uii hu 
goods, and chattels within this kingdom, to his majesty’s use; &c. and 
“ and shall from thenceforth be, and be deemed and taken to be, 
an ali^ii, and shall be out of his majesty’s protection/’ 

Sect. 4. By 5 Geo.^. c. 27. s. 4. it is further enacted, That Justicos of 
** from and after the said first day of May, 1719, upon complaint 
made upon bath before any justice or justices of the peace, ofltuce against^ 
" that any person or' persons is or are endeavouring to seduce or this act, issue 
“ draw away any such manufacturer or artificer as aforesaid out tiKir warrant for 
of his majesty’s dominions, for any the purposes aforesaid, or Jn® jftile of" ' 
that any such manufacturer or artificer as aforesaid hath con- fender, and bind 
tracted, promised, or is preparing, to go out of his majesty’s i»m to appear 
dominions for any of the purposes aforesaid, then and in such 
** case it shall and may be lawful to and for the justice or justices 
of the peace unto whom such complaint shall be made, to send 
forth liis warrant to bring the person and persons so com- 
“ plained of before him or them, or some other of his majesty’s 
^‘justices of the peace for the same county, riding, division, or 
city: and if, when such person or persons shall be so brought 
** before such justice or justices, it shall appear to such justice or 
“ justices, by the oath or oaths of one or more credible witness 
•* or witnesses, or by th^jconfession of the party or parties so 
** brought before him or them, that the party so complained of 
was guilty of any of the said ofteiiccs, then and in such case it 
** shall and may be lawful to and for such justice and Justices to 
** bind the person so charged to appear at the next assizes, gene- 
ral gaol-delivery, or quarter-sessions of the peace, for the 
county, city, riding, or division, where such offence shall be 
committed, to answer the premises, with reasonable sureties 
for such his appearance ; and in case such person or persons Persons refusing 
shall refuse or neglect to give such security, then and in such 
case it shall and may be lawful to and for such justice and jus- committed. * 

" tices to commit the person or persons so refusing to the county 
gaol, there to be kept until the next assizes or next quarter- 
sessions of jhe county, city, riding, or <livision, where such 
commitment shall be, at the election of such justice of the 
“ peace, and until he, she, or they, shall be delivered by due 
course of law; and in case any such artificer or manufacturer Persons convict- 
shall be convict, upon any indictment to be preferred against shall give 
him at such assizes or general gaol-delivery, or quarter-sessions 
of the peace, as aforesaid, of any such promise or contract, or dom, or Imj un- 
preparation to go abroad beyond the seas, for any of the pur- till 

poses aforesaid, then and in such case the person so convict 
shall give such security to his majesty, his heirs, and successors, 

^f^iiot to depart out of his majesty’s dominions for any of the pur- 
poses aforesaid, as such court shall think reasonable, and shall 
** DC imprisoned until such security shall be given/’ 

Sect. 5. Anri by 5 Geo. 1 . c. 27. s. 5. If any of the above- Offenders iti 
" mentioned offences shall be committed in that part of Great Scotltuid to be 

" Britain 
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proMcut^in cdIed.S(iotiaitd, the same shall be prosecuted in rthe 

tk^r^orctf”* ^ of justiciary or the circuits there/' 

^xTStetealf, Sect:^. ft’is said to have beeiV decided on this statue/ that if 
4 Burr* 2026 . '.a defendant be comficted on one information for having seduced ^ 
four different artific^, yet the court can only inflict one penalty. 


Persons con* 
Ticted of se- 
ducing artificers. 


to forfeit £500, 
and be impri- 
sonod for twel 
inontlii 


Second oflfence, 
to forfeit 


£1000, 


and be impri- 
.sonod for two 
yean. 


t Sect. 7. By 23 Geo. 2. c. 13. it is ^rther enacted, " That 
if any person or persons shall contrac| j|i|h, entice, pomade, 
“ or endeavour to persuade, solicit, or seSpe, any manulacturer, 
** workman, or artificer of or in wool, mohair, cotton, or silk, or 
of or in any manufactures made up df wool, mohair, cotton, or 
** silk, or any of the said materials mixed one with another, or of 
“ or in iron, steel, brass, or any other nfelal, or any clockmaker, 
“ watcliinaker, or any other manufacturer, workman, or artificer 
of or in any other of the manufactures of Great Britain or Ire- 
land, of what nature or kind soever, to go out of this kingdom, 
" or out of the kingdom of Ireland, into any foreign country, not- 
** witliiii the dominions of or belonging to the crown of Great 
“ Britain; and shall be lawfully convicted thereof, upon any in- 
** dictmeiit or information to be prefei red or brought against him, 
her, or them, in his majest/s court of king's bencli at West- 
minster, dr by iudiclment at llie assizes or general gaol-delivery 
** for the county, riding, or division, wherein such oflcnce shall 
be committed (if such offence shall be committed in that part 
of Great Britain called England), or b^ndictmeut in the court 
“ of justiciary or any of the circuit c ^ ts in Scotland (if such 
** offence shall be committed in that piFt of Great Britain called 
Scotland), or by indictment or information in his majesty's 
court of king's bench at Dublin (if such offence shall be 
“ committed in Ireland), the person or persons so convicted 
shall, for every artificer, workman, or manufacturer, so by Mni, 
** her, or them respectively contjacted with, enticed, persuaded, 
“ solicited, or seduced, severally forfeit the sum of five hundred 
“ pounds of lawful money of Great Britain; and shall also suft’er 
“ imprisonment in the common gaol of the county, riding, divi- 
** sion, shire, or stewartry wherein such ofl’cuder or offenders 
shall be respectively convicted, for the space of twelve calendar 
“months, without bail or mainprise, and, until such forfeiture 
“ shall be paid: and in case of a furthef Conviction, in ihanner 
“ before prescribed by this rt, for or upon a sebond or other 
“ subsequent offence of the same kind, tlie person or persons so 
“ again oftending sliall, upon every second or other subsequent 
conviction, severally forfeit for every per ion so by .him, her, 
“ or them respectively contracted with, enticed, persuaded, isoli- 
“ cited, or seduced, the sum of one thousand pounds of lawful 
“ money of Great Britain ; and shall also suffer imprisonment in 
“ the common gaol of the county^ riding, division, shire, or 
“ stewaftiy, wherein such offender or offenders shall be^resp^ 
“ tively convicted, for the space of two^ yoars, without bailw 
“ mainprise, and until such forfeiture, shall be paki." 


t Sect. 8. By 23 Geo. 2, c. 13?^. 2. ifils provided, “ TW no 
“person shall be prosecuted for any of the offences aforesaid, 
“ unless such prosecution shall be conuntmeed within the space 

“of 



" calendar moritlu next after' such 

" cbniBalted.” ;/ 


offend" sl^' lie' 









t Sect, 9, It i$ said, that this' latter statute, siteing upon the. Rex ». Cater> 
same subject with the foifiner, virtually 4»ur<s«o«6% 

puaisliment oil persons whose oftences '^ witbiii>.h6th the 
statutes. . , 

, \ ■ , y • 

’ f* ' ‘ ^ , 

t S0. 10. It is alt^jaid, that this latter statute leaves n^dis- '^Ry AsTow, 
cretion in the court Jpft respect to the penalty, th** **>® 4*]^. 
punishment directed % it is peremptory. ' - ' ' 

. m A ' 

t Sect* li. By 2^ Geo. 3. c. 6(). it is enacted^ " That if any realty onen- 
person or peirsons shall contract with, entice, persuade^ or workmen 
" endeavour to seduce or encourage, any artificer or workman printhigcaU- 
'* concerped or employed, or wlio shall have worked a^or been coes, cottons, 

' employed in, pniiting calicoes, cottons, muslins, or linens, of 
any sort, of in making or preparing any blocks, plates, engines, 
tools, or utensils, for such manufactory, to go out of Great 
Britain to any parts beyond the seas, and shall be convicted 
thereof, upon indictment or information in the court of King^s 
Bench at Westminster, or by indictment at the assizes or 
general gaol-delivery for the county or place wherern such of- 
fence shall be* committed, or the offender or offenders shall live 
or reside, or by indictment in the court of justiciary or any of 
the circuit courts in Scotland, as the case may be; every j>cr- 
soii so convicted shatl^or every artificer so contracted with, 
enticed, persuaded, crUpuraged, or seduced, or attempted so 
to be, forfeit and pay the sum of five hundred pounds of lawful 
money of Great Britain* and shall be commitled to the com- 
mon gaol for the county, place, or stewartry, wherein the of- 
* fei^der or offenders shall be convicted, there to remain, without 
^ bail or mainprise, for the space of twelve calendar months, and 
‘ until such forfeiture shall be paid; and in case of a subsequent 
offence of the same kind, the person or persons so again of- 
fending shall, upon the like conviction, forfeit and pay, for 
every person so contracted witli, enticed, persuaded, and en- 
couraged, or seduced, or atUinpted so to be, the sum of one 
thousand potinds of lawful money of Great Britain, and shall 
be ccpimitted to th^, Common gaol as aforesaid, there to re- 
main, without bail or mainprise, for and during the term of 
two years, and until such forfeiture shall be paid/' ^ 


Sect* 12. By 22 Geo. 3. c. CO. s. 2. it is provided, " That no Prosecution m 
person *shall be prosecuted for any of the offences aforesaid^ twelve mombs. 
unless such prosecution shall be commenced within the space 
of tvyelve calendar months next after such offence shall be 
** committed.” > 

Sect, IS. By Sd Geo. SvCiW. it is further enacted, '"ThM Forfcttnrci.* 
*‘4l|te npoie^ of the r^|wctjL«e forfeitures by this act inflicted on 
offenders against the wun^ 'shall, when recovered, go. .and- be ; 

** applied to the use oLhis q^8ty,'.his heirs aiid .8.ucces8or8; 

" imd flie ottAr moie^ to the iise of the persop'or' persons who 
’'.shidl sue and prosecute for the saihe respectively.’* - ' - 

Q Q 


voi. I. 


• Sect. 
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Limitation of 
actions. 


General issue. 


Treble costs. 


Sect, 14, And by 22 Geo. 3. c. 60. s. 8, If any action or 
** suit shall be commenced against any person for whnt^hc shall 
** do in pursuance of this, such action or suit shall be commenced 
** within six calendar months next after the fact committed; and 
the person so sut^ shall and may iilc common bail, and enter 
a common appearance, and plead the -general issue not guilty, 
** and may give this act and the special matter in evidence; anil 
** if the phiintiif or prosecutor shall become nonsuit, ojr suffer 
** discontinuance, or if a verdict shall pass^igainst him, or if, upon 
demurrer, judgment shall be given against him, then, and in any 
** of the cases aforesaid, the defendant shall recover treble costs.’’ 


Penalty on 
IK'Tsons enticing 
urtificers in the 
iron or tteel 
raaiiufactures, 
&c. to leave 
tills kingdom 
(except to Ire- 
land.) 


Forfictito/rcnce, 
hOOLmd twelve 
uiutiUis impri- 
soiiiiient 'f 


Second, &c. 
iOOOl. and two 
yars iinprisoii- 
niciit. 

n 

t< 

it 

tt 

te 


Prosecution In 
be commenced «« 
within twelve 
months. 

«€ 

it 


Sect, 15. By 25 Geo. 3. c. G7. s. 6. it is enacted, That if 
any person or persons shall contract with, entice, persuade, or 
deavour to seduce or encourage, any artificer or workman con- 
cerned or employed, or who shall have worked at or been 
employed, in the iron or steel manufactures iu this kingdom, 
or 111 ^ making or preparing any tools or utensils for such ma- 
nufactory, to go out of Great Britain to any parts beyond the 
seas (except to Ireland), and shall be conneted thereof, upon 
indictment or information iu the court of king’s bench at West- 
minster, or by indictmciit at tlie assizi^s, or general gaol-deli- 
very, or quarter-sessions, for the county or place wherein such 
oifeucc shall bo committed, or the offender or offenders shall 
Jive or reside, or by indictment in the court of justiciary or any 
of the circuit courts of Scotland, as the case may be ; every 
person so convicted shall, for every cuftiiiccr so contracted with, 
enticed, persuaded, encouraged, or seduced, or attempted so 
to be, forfeit and pay the sum of live hundred pounds of lasv- 
ful money of Great Britain, and shall be committed to the 
common gaol for the county, place, or stewartry, wherein the 
offender or offenders shall be convicted, there to remain, with- 
out bail or mainprise, for the space of twelve calendar months, 
and until such forfeiture shall be paid : and iu case of a sub- 
sequent offence of the same kind, the person or persons so 
again offending shall, upon the like conviction, forfeit and pay, 
for every person so contracted , with, enticed, persuaded, en- 
couraged, or seduced, or attempted so to be, the sura of one 
thousand pounds of lawful money of Gfeat Britain, and shall 
be committed to the common gaol as alSIesaid, t{iere to remain, 
without bail or mainprise, f.»r and during the term of two years, 
and until such forfeitures shall be paid.” 

Sect. iG. By 25 Geo. 3. c. G7. s. 7. it is provided, " That no 
person shall be prosecuted for any of the offences aforesaid, 
unless such prosecution shall be commenced within the space 
of tw'elve calendar months next after such offence shall be 
committed.” 


PtnaIfK'sand , Sect. 17. By 25 Geo. 3. c. 07^ 8. it is further enactqd^ 

tv be^recover^ ^ several penalties and forfeitures herein-before men- 

and applied, *' tioned shall and may be sued for and recovered by action of 
** debt, bill, plaint, or information^ in any of his Majesty’s courts 
of record at Westminster, or in the court of exchequer, or. in 
“ the court of session in Scotland, in the name of his Majesty’s 

** attorney- 



Ch.tf9. ^ ^ 

** attofttey^^e^etal or lord advocate, or in the naHie of acme offi-* 

** cers of the customs in Great Britain respectively, wherein no 
essoin, protection, privilege, wager of law, or more than one 
imparlance shall be allowed; and that one moiety of the said 
penalties and forfeitures shall go and be aj^plied to the use of 
his Majesty, his heirs and successors, and the other moiety to 
** the use of such officer or officers of the customs as shall sue 
and prosecute for ffie same respectively, after deducting the 
** charges of prosecutlfni from the whole.” 

Sect. 18. And by Geo. 3. c. 67. s. 9. “ If any suit or ac- Limitation of 
tion shall be commenced against any person for what he shall 
** do in pursuance of this act, such suit or action shall be com- 
menced within three months next after the fact committed ; 
and the person so sued may file common bail, or enter a coni- 
tnon appearance, and plead the general issue, not guilty, and General iasuo, 
** may give this act and the special matter in evidence ; and if 
the plaintiff or prosecutor shall become nonsuit, or suffer dis- 
continuance, or if a verdict pass against him or her, or if, upon 
demurrer, judgment shall be given against the plaintiff, the 
defendant shall recover treble costs.” 

Exporting Tools. 

Sect. 1. By 23 Geo. 2. c. 13. s. 3. it is recited, That tlic Persona cx- 
" exportation of the several tools or utensils made use of in pre- porting ukjn.sils 
" paring, working up, ai^ finishing the woollen and silk manu- ^fid'silk inunu- 
facturcs, or any or eifficr of them, will enable foreigners to tares, 
work up such manufactures, and thereby greatly diminish the 
exportation of the same from this kingdom ; therefore, for pre- 
^ serving as much as possible to his Majesty's British subjects 
' the benefits arising from those great and valuable branches of 
‘ trade and commerce, be it enacted. That from and after the 
" twenty-fourth day of June, 1730, if any person or persons in 

* Great Britain or Ireland shall, upon any pretence whatsoever, 

^ load or put on board, or cause to be loaden or put on board, 

* of any ship, vessel, or boat, which shall not be bound directly to 
sonic port or place in Great Britain, or Ireland, or to some other 

** of the dominions of the crown of Great Britain, any such tools 
** or utensils as are commonly used in, or arc proper for preparing, 

** working up,«or finishing of the woollen or silk manufactures, or 
** any or either of Ihein, or any parts or parcels of such tools or uten- 
sils,by what name or names such tools or utensils shall or may 
** be called or known, the person or persons so offending shall, for 
every such offence, not only forfeit and lose all such tools and 
utensils, or parts or parcels thereof, which shall be so loaden ® 

or put on board as aforesaid, but also the sum of two hundred 
" pounds of lawful money of Great Britain, to be recovered by 
action of debt, bill, plaint, or information, in any of his Ma** 
jpsty's courts of record at Westminster, or in the court of ses- 
sion in Scotland, or in any of the four courts at Dublin respec- 
" tively, wherein no essoin, protection, privilege, or wager of 
law, shall be allowed, or more than one imparlance.’^ 

Sect. 2. By 23 Geo. 2. c. 13. s. 4. It shall and may be law^ Officew of ihc 
ful to and for any officer of his Majesty’s customs in Great 

Q Q 2 ** Britain, seize tools found 
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Oil board ships 
bound to 
foreign parts ; 


to Ik! so 1<I after 
coiidcmnatiun. 


'' Brltaiui and for any officer of the revenue in Ireland, to. seize 
** and secure in some of his^ Majesty’s warehouses all such tools 
Of utensils by this act prohibited to be exported as such officer 
shall find or discover to be laid or put on board of any ship, ves« 
** scl, or boat, which shall not be bound directly to some port or 
place in Great Britain or Ireland, or to some other of the do* 
minions of the crown of Great Britain, and every officer who 
shall seize and secure any of the said tools or utensils shall be 
fully and absolutely indemnified for so doing ; and all tdols or 
** utensils so seized and secured as aforesaid shall, after con- 
“ demiiatioii thereof in due course of iJivv, be publicly sold to the 
** best bidder, and one moiety of the produce arising by the sale 
of such tools and utensils shall be to the use of his Majesty, 
his heirs and successors, and the other inoiety to the officer 
who shall seize and secure the same as aforesaid.” 


Captains of 
vessels per- 
niitting such 
utensils to be 
put on board, 
to forfeit 100^ 


Captains of his 
Majesty’s ships 
t(» forteit tool. 
and to be 
cashiered. 


Sect, 3. By 23 Geo. 2. c. 13. s. 5. If the captain or master 
of any ship, vessel, or boat, in Great Britain or Ireland, shall 
“ knowingly permit any of the said tools or utensils by this act 
prohibited to be exported as aforesaid, to be put on board his 
" said ship, vessel, or boat, every such captain or master shall, for 
every such offence, forfeit the sum of one hundred pounds of 
lawful money of Great Britain, to bo sued for and recovered 
in the same inaiiner as the penalties by ibis act infficted upon 
persons exporting the said tools or utensils are to be sued for 
and recovered ; and if the said ship, vessel, or boat, belongs to 
his Majesty, his heirs or successors, then the caj)tain or master 
thereof shall not only forfeit the sum of one hundred pounds 
of lawful money of Groat Britain, to be sued for and recovered 
** as aforesaid, but shall also forfeit his eniplovineiit, and be in- 
capable of any office or employ inoiil under his majesty, his 
" heirs or successors.” • 


Officer of the Sect, 4. By 23 Geo. 2. c. 13. s. G, “ If any customer, conip- 
cockSs ** boiler, surveyor, searcher, waiter, or other officer of the cus- 
&f. 7or*ihe ^ Great Britain, or any officer of the revenue in Ireland, 

exporting iuch sliaJ! take. Of knowingly or*wilIingly suffer to be taken, any 

tools, « entry outward, or shall sign any cocket, warrant, or sufferance, 

for the shipping or expoi ling of any of th^said tools or utensils 
by this act prohibited to be exported,^ or shall knowingly or 
** willingly permit or suffer tl‘e same to be done, dhectly or indi- 
rectly, contrary to the true intent anil meaning of this act, 
** every .such customer, comptroller, surveyor, searcher, waiter, 
** or other officer of the customs in Great Britain, or officer of the 
** revenue in Ireland, so offending, shall foifeit the sum of one 
" hundred pounds of lawful money of Great Britain, to be sued 
furfeii 1002 . for and recovered as aforesaid ; and shall also forfeit his office, 
uient*^* " and be incapable of any office or employment under his Majesty, 

** his heirs or successors.” t 

Oae moiety to f Sect, 5, By 23 Geo. 2, c. 13. s. 7. One moiety of tlie 
the king, Ojc ** respective forfeitures by this act inflicted upon offenders 

secSon* against ttc same, shall, when recovered, go and be applied to 

die use of his majesty, his heirs and successors, and the other 
moiety to the use of the person or persons who shall sue and 
prosecute for the same respectively.” 

t Sect, 


L V 



Ch?^. 


hnii^ 


flob. 




' + Secil 6. ' And by i3 Geo, 2. c. 13. s. 8. “If any suit or action Llmhatlon o£ 
“ shall be commenced against any person for what he shall do in actions. 

“ [pursuance of this act, such action shall be Commenced within 
“six months after the fact committed; and the person so sued 
“ may file common bail, or enter a common appearance, and 
“ plead the general issue not guilty, and may give this act and the C«wrai issue. 
“ special matter in evidence; and if the plaintiff or prosecutor 
“ shall become nonsuit, or suffer discontinuance, or if a verdict 
“ pass against him, or if, upon demurrer, judgment be given 
“ against him, the defendant shall recover treble costs.” Ticbic costs. 


+ Sect, 7. By 14 Geo. 3. c. 71* it is recited, “ That the ex- Persons ship- 
“ portation of the several tools or utensils made use of in pre- 
" paring, working up, and finishing the cotton and linen inann- 
factures of this kingdom, or any or. either of them, or any other i«res, In order 
“ goods wherein cotton and linen, or either pf them, are used, 

“ will enable foreigners to work up such manufactures, and thereby **^"'*^* 
greatly diminish the exportation of the same from this kingdom : 

“ tlierefore it is enacted. That if at any time after the first day of 
July, 1774, any person or persons in Great Britain or Ireland 
sliall, upon any pretence whatsoever, loail o.‘ put on board, or 
cause to be ladbn or put on board, of any ship, vessel, or boat, 

“ which shall not be bound directly to some port or place in Great ^ 

“ Britain or Ireland, any sucli tools or utensils as are commonly 
“ used ill, or are proper for the preparing, working up, or finish- 
“ iiig, of the cotton or ^cn manufactures, or any or either of 
“ tlicni, or any other goods wherein cotton and linen, or eitlicr of 
“ them, are used, or any parts or parcels of such tools or utensils, 

“ by w'hat name or names the same shall or may be called or 
know'll; tlie person or persons so offending shall, for every such to forfeit uU 
offence, not only forfeit and lose all such tools and utensils, or such tools, &c. 
parts or parcels thereof, which shall be so laden or put on board 
“ as aforesaid, but also the sum of two hundred pounds of lawful 
money of Great Britain, to be recovered by action of debt, bill, 

‘‘ plaint, or information, in any of his majesty’s courts of record 
“ at Westminster, or in the court' of session in Scotland, or in 
“ any of the four courts of Dublin respectively, wherein no essoin, 
protection, privilege»,or w'ager of law, shall be allowed, or more 
“ than one imjparlaiicd/’ 

t Sect. 8. By 14 Geo. 3. c. 71. s. 2. It shall and may be lawful Officers to seiw 
“ to and for any officer of his majesty’s customs in Great Britain, aH tools, &c. 

“ and for any officer of the revenue in Ireland, to seize and secure, 

“ in some or one of his majecty’s warehouses, all such tools or 
“ utensils, or parts or parcels thereof, by this act prohibited to be 
“ exported, as such officer shall find or discover to be laid or 
“ put on board of any ship, vessel, or boat, which shall not be 
bound directly to some port or place in Great Britain or 
“"•Ireland, and that every officer who shall seize and secure any 
of the said tools or utensils, or parts or parcels thereof, shall 
“ be fully and absolutely indemnified for so doing ; and all tools 
“ and utensils, or parts or parcels thereof; so seized and secured 
“ as aforesaid, shall, after condemnation thereof in due course of 
“ law, be publicly sold to the best bidder, and one moiety of the 

“ produce 


which may he 
publicly sold, ^ 
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" produce arising by the sail of such tools and utensils s^l 
be to the uae of his majesty, his heirs and successors, and the 
** other moiety to the olHcer who shall seize and secure the same 
“ as aforesaid.” 

Master permit- t 9- By 14 Geo. 3. c. 71« s. 3. If the captain or master 
ting such tools ■ of any ship, vessel, or boat, in Great Britain or Ireland, shall 

forfeitrSw!^*^* knowingly permit any tools or utensils, by this act prohibited 
to be exported as aforesaid, to be put on board bis said ship, 
“ vessel, or boat, every such captain or master shall, for every 
“ such offence, forfeit the sum of two hundred pounds of lawful 
money of Great Britain, to be sued for and recovered in such 
manner as the penalties by this act upon persons exporting the 
said tools and utensils are to be sued for and recovered ; and if 
jiml captain for- “ s^iid ship, vessel, or boat, belongs to his majesty, his heirs 
feiu 2 (K)/.. aud ** OT successors, then the captain or masteir thereof shall not only 
his commission. « forfeit the Slim of two hundred pounds, tOsJbe sued for and re- 
covered as aforesaid, but shall also forfeit his employment, and 
be incapable of any office or employment under his majesty, 
his heirs or successors.” 


Officer allowing f Sect. 10. By 14 Geo. 3. c. 71. s. 4. “^f any customer, 
auentry of such « comptroller, surveyor, searcher, waiter, or other officer of the 
S'to fbrfclt ciLstoms iu Great Britain, or any officer of the revenue in 
200 /, and his ** Ireland, shall take, or knowingly or willingly suffer to be taken, 
office. *( any entry outward, or shall sign any cocket, warrant, or suffer- 

** ance, for the shipping or exporting of any of the said tools or 
“ utensils by this act prohibited to be exported, or shall knowingly 
“ or willingly permit or suffer the same to be done, directly or in- 
“ directly, contrary to the true intent and meaning of this act, every 
“ such customer, comptroller, surveyor, searcher, waiter, or other 
officer of the customs of Great Britain, or officer of the revenue 
** in Ireland, shall, for every such offence, forfeit the sum of two 
** hundred pounds of lawful money of Grj^at Britain, to be sued 
for and recovered as aforesaid, and shalif also forfeit his office, 
and be incapable of holding any office or employment under his 
” majesty, his heirs and successors.” 


Any person col- 
lecting such 
tools in order to 
CA port the same, 
^ej). so far as 
Tphitcs to wool- 
cards to Ame- 
rica, by 13 Geo, 
3. c. 5*0 


Justices may 
grant warrants, 
dec. 



t Sect. 11. By 14 Goo. 3. c, 71. s. 5. ‘♦’If any jgerson or per- 
sons shall collect, obtain, or I ^ve, in his, her, or* their custody 
or possession, any such tools or implements as aforesaid, or 
any tools or implements used in the woollen or silk manufac- 
tures of this kingdom, or any parts or parcels thereof, and com- 
plaint shall be made upon the oath of one or more credible 
witness or witnesses, before any justice or justices of the peace, 
that there is reason to believe such person or persons have or 
hath collected, obtained, or got into his, her, or their custody 
or possession, such tools or implements as aforesaid, or parts 
or parcels thereof, with intent to export the same to some other 
port or place than Great Britain or Ireland ; then, and in such 
case, it shall and may be lawful to and for the justice or justices 
of the peace unto whom such complaint shall be made, to issue 
his warrant or warrants, not only to seize all such tools or im- 
plements, and parts or parcels thereof, but also to bring the 

“ person, 


ri-.’. \ '^ V 
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.person and persons so conipiainld of before him or them, or 
** S 9 ine other of his majesty’s Justices of the peace for the same 
county, riding, division, or city ; and if, when such person or 
persons shall be so brought before such justice or justices, he, 
she, or they, shall not give such an account of the use or pur- 
" pose to which such tools or utensils, or parts or parcels thereof, 
are intended to be appropriated, as shall be satisfactoiyr to the 
** justice or justices before whom he, she, or they shall be brought 
as aforesaid, then, and in such case, it shall and may be lawful 
** to and for such justice or justices, not only to cause all such 
tools or utensils, or pafts or parcels thereof, which shall have 
been seized as aforesaid, to be detained, but also to bind the 
person or persons so chaiTged to appear at the next assizes, 
general gaol delivery, or quarter-sessions of the peace for the 
^‘county, city, riding, or division, where such offence shall be 
committed, with reasonable sureties for his, her, or their ap- 
pearance ; and ii^i&asc such person or persons shall refuse or 
‘‘ neglect to give such security, then, and in such case, it shall 
“ and may be lawful to and for such justice and justices to 
commit the person or persons so refusing to the county gaol, 
there to be kept until the next assizes or next quarter-sessions 
of the county, city, riding, or division, where such commitment 
** shall be, at the electioii of such justice of the peace, and until 
“ he, she, or they shall be delivered by due course of law : and 
ill case any such person or persons shall be convicted upon any and in case 
indictment or information against him, her, or them, at such convicTedTc*^^ 
assize or general gaol-delivery, or quarter-sessions of the peace shall lose all 
“ as aforesaid, of collecting, obtaining, or getting into his, her, or such utensils, 
their custody or possession, such tools or utensils, or parts or 
parcels thereof, with such intent as aforesaid ; then, and in such 
“ case, the person or persons so olfending shall, for every such 
offence, not only forfeit and lose all such tools and utensils, 
and parts and parcels thereof, which shall be so seized and de- 
taiued, but also the sum of two hundred pounds of lawful 
“ money of Great filitain, to be recovered by action of debt, 
bill, plaint, or information, in any of his majesty’s courts of re- 
“ cord at Westminster, or in flie court of session in Scotland, or 
in any of the four courts at Dublin respectively, wherein no 
“ essoin, protection, privilege, wager of law, or more than one 
iinparlance,*siiall be allowed.” 

•f* Sect, 12. By 14 Geo. 3. c. 71- s. 6. One moiety of the ForfcUuics. 
respective forfeitures by this act inflicted upon offenders against ’ 

the same, shall, when recovered, go and be applied to the use 
of his majesty, his heirs and successors, and the other moiety 
to the use of the person or persons who shall sue and prose* 
cute for the game respectively,” 

t Sect. 13. And by 14 Geo. 3. c. 71. s. 7. “ If any suit or Limitations of 
action shall be commenced against any person for what he shall 
** do in pursuance of this act, such action shall be commenced 
within six months after the fact committed ; and the person so 
sued may file common bail, or enter a common appearance. General issue, 
and plead the general issue Not Guilty, and may give this act 

and 
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If any person 
shall pack or 
put on board 
any vcshoI any 
vnachinef &c. 
used ill the 
woollen, dec. 
niannfactiires, 
or any model of 
such machine, 
dec. 


any justice may 
grant a warrant 
fur seizing such 
luacliiiics, dec. 


OFFENCES AGAINST PUBLIC TRADE. Bk.J, 

th^ ai^cial matter in^ci^idence; and if the plaintiff or pro- 
** fiocutor snail become nonsuit, or suffer discontinuance, o| if a 
** verdict pass against him or her, or if, upon demurrer, Judgment 
** be given against the plaintiff, the defendant shall recover treble 
'' costs/* 

t Sect. 14. By 21 Geo. 3, c. 37. s. 1. it is enacted, " That if, 
** at any time after the twenty-fourth day of June, 1781, any 
** person or persons in Great Britain or Ireland shall, upon any 
pretence whatsoever, load, or put on board, or pack, or cause 
or procure to be loaden, put on board, or packed, in order to 
be loaded or put on board of any ship or vessel, which shall not 
be bound directly to some port or place in Great Britain or 
** Ireland, or shall lade, or cause or procure to be laden, on board 
any boat or other vessel, or shall bring, or cause to be brought, 
to any quay, wharf, or oilier plac%in orddT to be so laden or 
** put on board any such ship or vessel, any n|echinc, engine, tool, 
press, paper, utensil, or implement whatsoever, which now is, 
or any time or times hereafter shall or may be used in, or proper 
for, the preparing, working, pressing, finishing, or completing, 
“ of the woollen, cotton, linen, or silk manufactures of this king- 
dom, or any^ or either of them, or any other goods wherein 
wool, cotton, linen, or silk, or any or either of them, are or is 
used, or any part or parts of such machine, engine, tool, press, 
paper, utensil, or implement, by what name or names soever 
the same shall be called or known ; or any model or plan, or 
** models or plans of any such machine, engine, tool, press, paper, 
utensil, or implement, or any part or parts thereof ; and com- 
** plaint being made, upon the oath of one or more credible wit- 
ness or witnesses, before any justice or justices of the peace, it 
shall and may be lawful to and for such justice or justices of 
the peace to issue his or their warrant or warrants, not only to 
** seize all such machines, engines, tools, press, paper, utensils, 
** or implements, and part or parts thereoj^and all such model or 
** plan, models or plans, and part or par^^ereof, together with 
** the packages, and all other goods packed therewith, if any such 
there be, but also to bring the person or persons so complained 
** of before him or them, or some other of his majesty’s justices 
of the peace for the same county, city, riding, division, liberty, 
** shire, stewartry, or place ; and if, when such person or persons 
shall be brought before such justice or justices, he, she, or they, 
" shall not give such an account of the use or purpose to which 
** such machines, engines, tools, press, papers, v^tensils, or imple- 
“ ments, and part or parts thereof, and all such model or plan, 
** models or plans, and part or parts thereof, are intended to be 
" appropriated, as shall be satisfactory to the justice or justices, 
“ before whom he, she, or they shall be brought as aioresaid, 
then, and in such case, it shall and may be lawful to and for such 
justice or justices, not only to' cause all such machines, engines, 
tools, press, papers, utensils, or implements, models or plans, 
or part or parts thereof, which shall have been seized as afore- 
said, together with the packages, and all other goods packed 
therewith, to be detained, but also to bind the person or per- 
** sons so charged to appear at the next assizes, general gaol-de- 

“ liverv 





livery/tir j|»arter-^^ of th^p^cei' fof the county, dty,‘ 

Hdingf clivmon, stewartry, or plaoci M^here auch offence shall 
be committed> with reasonable sureties for his; her, or their 
appearance: and incase such person or persons shall refuse On neglect of 
or neglect to give such security, then, and in such case, it shall 
and may be lawful to and for such justice or justices to commit be comwu^. 
the person or persons so refusing to the common gaol or house 
of correction, there to be kept until the next assizes^ or next 
quarter-sessions of the county, city, riding, division, shire, 
stewartry, or place, where such commitment shall be, and until 
he, she, or they shall b^ delivered by due course of law. And ^ 

in case any such person or persons shall be convicted of any of convicuon. 
the offences aforesaid, upod any indictment or information 
against him, her, or them, at such assizes or quarter-sessions of 
the peace as aforesaid, the person or persons so offending shall, 
for every such offence, not only forfeit all such machines, en- 
gines, tools, press/ paper, utensils, or implements, models or 
plans, or part or parts thereof respectively, together with the 
packages, and all other goods packed therewith, if any such 
there be, but also the sum of two hundred pounds of lawful 
money of Great Britain, and shall also suffer imprisonment in 
the common gaol, prison, or house of correction, of the county, 
city, riding, division, liberty, shire, stewartry, or place, wherein 
such offender or offenders shall be respectively convicted, for 
the space of twelve months, without bail or mainprise, and until 
such forfeiture shall be paid.’^ 

t Sect. 15. By 21 Geo. 2. c. 37. s. 2. It shall and may be Custom-house 
lawful to and for any officer of his majesty’s customs in Great 
Britain, and to and for any officer of the revenue in Ireland, seize 'all such 
and they are hereby required, to seize and secure, in some or machines, &c. 
one of his majesty’s warehouses, all such machines, engines, 
tools, press, papers, utensils, or implements, or part or parts 
thereof, and all and every such model or plan, models or plans, 
or part or parts as such officer shall find or discover to 

be laid or put on board, or intended to be laid or put on board, 
of any ship, vessel, or boat, which shall not be bound directly to 
some port or place in Great Britain or Ireland, contrary to the 
true intent and meaning of this act, together with the packages, 
and ail othwr goods packed therewith, if any such there be, and 
they are hereby indemnified in so doing: and ail machines, en- 
gines, tools, press, papers, utensils, and implements, or part or 
parts thereof, model or plan, models or plans, or -part or parts 
thereof, together w'ith the packages, and other goods packed there- 
with, so seized and secured as aforesaid, shall, after condemnation 
thereof in due course of law, be publicly sold to the best bid- 
der, by order of the commissioners of the customs in Great 
Britain, or commissioners of the revenue in Ireland respectively, 
and one moiety of die produce arising by the sale thereof, 
after deducting the charges of condemnation and sale, ^shall be 
to the use of his majesty, his heirs and successors, and the 
other moiety to the officer who sliall seize and prosecute the 
same as aforesaid.” 


t Sect. 





600 OFFENCES AGAINST PUBLIC TRADE. Bk, h 

Penalty on cap* Sect* l6. By 01 Geo. 3* q. 37*^ s. 3. ** If tho captaiii or ii^as- 
^"y vessel. or I»oat, in Great Britain or Ireland, 

muciiiiie, &C. shall knowingly or designedly permit or suffer any machine, 
" engine, tool, press, paper, utensil, or implement, or part or 
parts thereof, or any model or plan, or part or parts thereof, by 
** this act prohibited to be exported as aforesaid, to be put on 
board his said ship, vessel, or boat, every such captain or mas- 
" ter shall, for every such offence, forfeit the sum of two hundred 
“ pounds ; and if the said ship, vessel, or boat, shall belong to 
" his majesty, his heirs or successors, then the captain or master 
** thereof shall not only forfeit the sum of two hundred pounds, 
" but shall also forfeit his employment, and be incapable of hold- 
ing any office or employment under his majesty, his heirs or 
successors.’* 


Penalty on cus- + Sect* 17- By 01 Geo. 3. c. 07- s.4. " If any customer, conip- 
tholihfir ^ surveyor, searcher, waiter, or other officer of the customs 

lake any entry Great Britain, or any officer of the revenue in Ireland, shall 
outward. ivc. for take, or knowingly or willingly suffer to be taken, any entry 

S7>io1»ibiicd ^‘wtward, or shall sign any cocket, warrant, or sufferance, for 
niacliiiics, &c. shipping or exporting of any of the said machines, engines, 

^ tools, press, papers, utensils, or implements, or any part or 
* parts thereof, or any of the said models or plans, or any part or 
" parts thereof, by this act prohibited to be exported, or shall 
knowingly or willingly permit or suffer the same to be done, 
" directly or indirectly, contrary to the true intent and meaning 
of this act, every such customer, comptroller, surveyor, searcher, 
waiter, or other officer of the customs, of Great Britain, or 
officer of the revenue of Ireland, shall, for every such offence, 
forfeit the sum of two hundred pounds, and shall also forfeit 
his office, and be incapable of holding any office or employment 
under his majesty, his heirs or successors.” 


PonaUiosi and ‘f* Sect. 18. By 01 Geo. 3. c. 37. s, 5. That the several penal* 
urfMturos. a forfeitures herein-before nieiitiot^$l (the manner of reco- 

very whereof is not lierein-br' fore particularly directed) shall and 
** may be ^ued for and recovered, Uy action of debt, bill, plaint, or 
infonnution, in any of his mujesty’s courts of record at West* 
minster, or in tlie court of session in Scotland, or in any of the 
four courts at Dublin, in the name of his majesty’s attorney- 
general or lord-advocate, or in the name of some officer or 
** officers of the customs in Great Britain, or some officer or 
‘ officers of the revenue in Ireland respectively, wherein no essoin, 
protection, privilege, wager of law, or more than one impar- 
lance, shall be allowed ; and one moiety of the said penalties 
and forfeitures shall go and be applied to the use of his majesty, 
his heirs and successors, and the other moiety to the use of 
" such officer or officers of the customs or revenue, as shall sue 
and prosecute for the same l-espectively, after deducting the 
“ charges of prosecution from the whole.” 


If oath shall bo 
made of any 
such prohited 
machines, &c. 
being intended ** 


t Sect* 19. * By 01 Geo. 3- c. 37. s. 6. ** If any person or 
persons hath or have in his, her, or their custody, power, or 
possession, or shall collect, obtain, make, apply for, or cause or 
procure to be made, any such machine, engine, tool, press, 

paper. 
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paper, nteasil, or implement^ or ai»j part or parts thereof, or to be exported, 
any such model or plan^ models or plans, or part or parts ^ 

thereof, as aforesaid^ with intent to export, of that the same 
may be exported to some other port or place than Great 
Britain or Ireland, and complaint being made, upon the oath 
of one or more credible witness or witnesses, before any justice 
or justices of the peace, that there is reason to believe such 
person or persons hath or have in his, her, or their custody, 
power, or possession, or hath or have collected, obtained, 
made, applied for, or caused or procured to be made, any such 
machine, engine, tool, press, paper, utensil, or implement, or 
part or parts thereof, or any such model or plan, or models or 
plans, or part or parts thereof, as aforesaid, with intent to ex- 
port, or that the same may be exported, to some other port or 
place than Great Britain or Ireland ; then, and in any of the 
said cases, it shall and may be lawful to and for the said jus- 
tice or justices of the peace to issue his or their warrant or 
warrants to seize all such machines, engines, tools, press, papers, 
utensils, or implements, or part or parts thereof, and all such 
models or plans, or part or parts thereof, as aforesaid, and to 
bring the person or persons so complained of before him or 
them, or some other of his majesty's justices of the peace for 
the same county, city, riding, division, shire, stewartry, or 
place ; and if such person or persons shall not give such an ac- 
count of the use or purj)ose to which such machines, engines, 
tools, press, papers, utensils, or implements, or part or parts 
thereof, models or plans, or part or parts thereof, is, arc, or 
were intended to be appropriated, as sliall be satisfactory to 
the justice or justices before whom he, she, or they, shall be 
brought as aforesaid, then, and in such case, it shall and may 
be lawful to and for such justice or justices to cause all such 
niacliiues, engines, tools, press, paper, utensils, or implements, 
or part or parts thereof, models or plans, or part or parts there- 
of, which shall have been so seized as aforesaid, to be detained, 
and also to bind tlife^person or persons so charged to appear at 
the next assizes, general gaol-delivery, or quarter-sessions of 
the peace, for the county, city, riding, division, shire, stewartry, 
or place, where such offence shall be committed, with reason- 
able sureties for his, her, or their appearance : and in case on neglect of 
such persoS or persons shall refuse or neglect to give such se- giving security, . 
curity, then, and in such case, it shall and may be lawful to party may 
and tor such justice or justices to commit such persons or per- 
sons to the county gaol, prison, or house of correction, there 
to remain until the next assizes or quarter-sessions of the 
county, city, riding, division, liberty, stewartry, or place, where 
such commitment shall be, and until he, she, or they, shall be 
delivered by due course of law. And in case any such person Penalty on Con- 
or jiersons shall be convicted, upon any indictment or informa- ^Iciiou. 
tion against him, her, or them, at such assizes or quarter-ses- 
sions of the peace as aforesaid, of having in his, her, or their 
custody; power, or possession, or of having collected, obtained, 
made, applied for, or caused or procured to be made, any such 
machine, engine, tool, press, paper, utensil, or implement, or 
part or parts thereof, model or plan, or part or parts thereof. 





604 


OFFENCES AGAINST POBLIC TRADE. lBk. i. 


^ with 8U(!ih intent as aforesaid, theii, and in such cftse; thn j^r- 
son or persons so convicted shall, for every such offence, fdr* 
“ feit and lose all such machines, engines, tools, press, papers, 
** utensils, or implements, or part or parts thereof, models or plans, 
** or part or parts thereof, which shall be so seized and detained, 
and also the sum of two hundred pounds of lawful money of Great 
** Britain ; and shall suffer imprisonment in the common gaol of 
the county, city, riding, division, shire, stewartry, or place, 
wherein such offender or offenders respectively shall be coii- 
victed, for the space of twelve months, without bail or maiii- 
** prise, and until such forfeiture shalF be paid : provided never- 
** theless, that no person sliall be prosecuted for any of the 
offences aforesaid in this clause mentioned, unless such prosc- 
ProsecuUon culion shall be commenced within the space of twelvemonths 

offence shall be committed.’’ 

Forfeitures to t 20. By 21 Geo. 3. c. 37. s. 7. '‘The respective 
informer. « forfeitures by this act iullicted upon offenders against the 
" same, shall, when recovered (where the same is not by 
this act otherwise provided), go and be applied to the use 
“ of the informer, after the expenses of the prosecution are 
“ paid.” 


]/nuit«Uion of t Sect.^l. By 21 Geo. 3. c. 37. s. 8. “ If any suit or action 
actions, « shall be commenced against any person for what he shall do in 
" pursuance of this act, such suit or action shall be commenced 
“ within six months next after the fact committed, and the person 
** so sued may file common bail, or enter a common appearance, 
ticiural issue. ** uiul plead the general issue not guilty, and may give this act 
“ and the special matter in evidence ; and if the plaintiff or pro- 
“ secutor shall become nonsuit, or sufier discontinuance, or if a 
“ verdict pass against him or her, or if, upon deinurrer, judgment 
“ shall be given against the plaintifii the defendant shall recover 
Treble cosi6. treble costs.” 


Not to extc'iui 
to wool cards, 
Ac. ex|)orlc<i to 
America. 


+ Seef^ 22. But by 21 Geo. 3. c. 37. s. 9. it is provided, 
“ That nothing herein contaiiwd sliall extend to the preventing 
“ wool cards, or stock cards, not exceeding in value four shil- 
“ lings per pair, and spinners’ cards not exceeding in value one 
‘‘ shilling and six-pence per pair used in the said Woollen nianu- 
“ facture, from being exported to any of his majesty’s colonies 
“ or plantations in America.” 


^ Geo. 3. c. Go. s. 3. it is enacted, That it 

lawful for any person or persons whomsoever to 
port, any “ cxport froiTi Great Britain to any parts beyond the seas, any 

blocks. Ac. « blocks, plates, engines, tools, or utensils, commonly used in, 

** or which arc proper for the preparing, working up, or finish- 
“ iiig, of the calico, cotton, muslin, or linen-printing manufac- 
turcs, or any part or parts of such blocks, plates, engines, 
" tools, Or utensils ; and if any person or persons sliall put, or 
endeavour to put, on board any ship, boat, barge, lighter, or 
other vessel, not bound directly to some port in Great Britain, 

“ any 
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\aii; blocks^ plates, eugjaies, tools^ or utensib, or part or 
^ parts thereof, every such person shall forfeit all stich blocks, 

^ plates, engines, tools, or utensils, or part br parts thereof ; and 
' also shall forfeit and pay the sum of five hundred pounds of 
' lawful money of Great Britain, to be recovered by action of 
’ debt, bill, plaint, or information, in any of his majesty’s courts 
of record at Westminster, or in the court of session in Scotland 
respectively, wherein no essoin, protection, or wager of law, 
nor more tlian one imparlance, shall be allowed/’ 

t Sect 24, By 22 Gep. 3. c. 60. s. 4. It shall be lawful Oflicors cm- 
for any officer or officers of his majesty’s customs or excise, i^wcrwl to 
and they are hereby required and directed, from time to time, biodir&c. 
to seize, and secure in some of his majesty’s warehouses, all 
such blocks, plates, engines, tools, or utensils, or part or parts 
thereof, the exportation whereof is hereby prohibited, as he 
or they shall find, or be informed to be, on board, or in a 
W’ay of being put on board, any ship, boat, barge, lighter, 
or other vessel, not bound directly to soiqe port in Great Bri- 
tain; and all blocks, plates, engines, tools, or utensils, or part 
or parts thereof, so seized, shall, after condcmnalion there- 
of in due course of law, be publicly sold to the best bidder, 
to be used in Great Britain, and not elsewhere; and one 
moiety of the produce shall go to tlie use of his majesty, his 
heirs and successors, and the other moiety to the officer or 
officers who shall have seized and secured the same.” 

t Sect 25. By 22 Geo. 3. c. 60. s. 5. If the captain, Pejifiii 3 on 
master, mate, or other officer, of any sliip or other vessel in ca|)tains, ike. 

** Great Britain or Ireland, shall willingly or knowingly permit or 
suffer any such blocks, plates, engines, tools, or utensils, or part to he put oil 
or parts thereof, to be put on board his or their ship or otlicr board. 

** vessel, or shall connive at the same being done, be or they 
shall, for eveiy such offence, forfeit and pay the sum of one 
hundred pounds of lawful money of Great Britain, to be re- 
covered as the penalties by this act imposed on persons ex- 
porting blocks, or other things, as aforesaid, are directed to be 
recovered ; and if the ship oi' vessel belongs to his majesty, his 
heirs or successors, the captain or other officer or officers there- 
of, so permitting, suffering, or conniving, shall, besides forfeit- 
ing the saief sum of one hundred pounds, be, and is and are 
hereby declared to be, incapable of holding any office or com- 
mission under his majesty, his heirs or successors.” 

t Sect. 26. By 22 Geo. 3. c. 60. s. 6. “ If any officer or Ponaltyon 
officers of his majesty’s customs shall take, or knowdngly and who 
" willingly permit or allow or suffer to be taken, any entry or emry^ouiwTi^ 
or entries outward, or sign any cocket or cockets or sufferance, for exporting . 

** for the shipping or exporting of any of the said blocks, plates, 
engines, tools, or utensils, or part or parts thereof, or know- ^ 

** ingly suffer the same to be done, he or they shall forfeit and 
pay the sum of one hundred pounds of lawful money, of 
Great Britain, to be recovered in manner aforesaid ; and shall 
also forfeit and lose his or their office or employment, and be 

for 
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** for ever retidered incapable of holding any office or employ** 
** ment under his majesty, his heirs or successors.” 

t Sect. 27. By 22 Geo. 3. c. 60. s. 7. ** One moiety of the 

“ respective forfeitures by this act inflicted on oflenders against 
** the same, shall, when recovered, go and be applied to the use 
of his majesty, his heirs and successors ; and the other moiety 
to the use of the person or persons who shall sue and prose- 
'' cute for the same respectively.” 

t Sect. 28. And by 22 Geo. 3. c. 60. s. 8. ** If any action 
or suit shall be commenced against any person for what he 
** shall do in pursuance of this act, such action or suit shall be 
* commenced within six calendar months next after the fact 
" committed ; and the person so sued shall and may file com- 
** mon bail, and enter a common appearance, and plead the 
** general issue not guilty, and may give this act and the special 
matter in evidence ; and if the plaintifl' or prosecutor shall be- 
“ come nonsuit, or suffer discontiiiuaiice, or if a verdict shall 
** pass against him, or if, upon demurrer, judgment shall be given 
** against him, then, and in any of the cases aforesaid^ the dc~ 
fendant shall recover treble costs.” 

t Sect. 29. By 23 Geo. 3. c. 67. s. 1. it is recited, " That 
** the exportation of the several tools and utensils made use of 
in preparing, working up, and finishing, the iron and steel ma- 
nufacturcs of this kingdom, or either of them, will enable 
foreigners to work up such manufactures, and thereby greatly 
diminish the exportation of the same from this kingdom ; 
** therefore, for the preserving as much as possible to his ma- 
^^jesty’s subjects the benefits arising from those great and 
valuable branches of trade and commerce, il is enacted, That 
if, at any time after the first day of August, 1783, any person or 
** persons in Great Britain shall, upon any pretence whatsoever, 

** export, load, or put on board, or pack, or cause or procure to 
** be loadcn, put on board, or packed, in order to be loaded or 
put on board, of any ship or vessel which shall be bound to 
some port or place in parts »>eyond the seas (except to Ireland), 
or shall lade, or cause or prorufe to be laden, on board any 
boat or other vessel, or shall bring, or cause to be brought, to 
any quay, wharf, or other place, in order to be so laden or put 
on board any such ship or ve sel, any tool or utAisil hereafter 
mentioned \ that is to say, hand stamps, doghead stamps, 
pulley stamps, stamps of all sorts, hammers and anvils for 
stamps, screws for stamps, iron rods for stannps, presses of all 
sorts, in iron, steel, or other metal, which arc used for giving 
impressions to metal, or an^ parts of these several articles ; 
presses of all sorts called cutting-out presses, beds and punches 
to be used therewith ; piercing presses of all sorts, beds and 
punches to be used therewith, cither in parts or pieces, or 
** fitted together ; iron or steel dies to be used in stamps or 
presses, either with or without impressions on them ; rollers of 
cast iron, wrought iron, or steel, for rolling of metal, and frames 
for the same; flasks or casting-moulds, and boards used there- 
with; lathes of all sorts for turning, burnishing, polishing, 

. either 
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* either the whole together^ or separate parts thereof; lathe 
' strings^ polishing brushes^ scoring or shading engines^ presses 
' for horn buttons^ dies for horn buttons^ sheers; for cutting of 
' metal, rolled steel, rolled metal with silver, thereon, parts of 
^ buttons not fitted up into buttons or in an unfinished state ; 

^ engines for chasing, stocks for casting buckles, buttons, and 
‘ rings ; cast-iron anvils and hammers for forghig mills for iron 
^ and copper ; roles, slitters, beds, pillars and frames for slitting 
mills ; die-sinking tools of all sorts, engines for making button 
shauks,lap$ofallsorts,drillingengines, tools for pinching of glass, 

' engines for covering of vvhips, polishing brushes, bars of metal 
' covered with gold or silver, iron or steel screw plates, pins, and 
' stocks for making screws,^or any other tool or utensil wbatso- 
‘ ever, which now is, are, or at any time or times hereafter shall 
' or may be used in, or proper for, the preparing, working, finish- 
' ing, or completing, of the iron or steel manufactures of this 
' kingdom, or either of them, by wdiat name or names soever the 
' same shall be called or known, or any model or plan, or models 
' or plans, of any such tool, utensil, or implement, or any part or 
' parts thereof ; the person or persons so offending shall, for every on ponuliy of 
such offence, not only forfeit and lose all such tools or utensils, fnrfi iiure 
' or parts or parcels thereof, together with the packages, and all 
^ other goods packed therewith, if any such there be ; and com- 
■ plaint being made, upon the oath of one or more credible wit- 
’ ness or witnesses, before any justice or justices of the peace, 
it shall and may be lawful to and for such justice or justices of 
the peace to issue his or their warrant or warrants to bring the 
person or persons so complained of before him or them, or 
some other of his majesty’s justices of the peace for the same 
county, city, riding, division, liberty, shire, stewartry, or place ; j ifa,cof 
' and if, when such person or persons shall be brought before fender bhall not 
such justice or justices, he, she, or they, shall not give such an give* a saiisfuc- 
account of the use or purpose to which such tools, utensils, or 
implements, and part or parts thereof, and all such model or traic/hc*shan 
plan, models or plans, and part or parts tliereof, are intended bound u» appear 
to be appropriated, as shall be satisfactory to the justice or jus- 
tices before whom he, she, «r they, shall be brought as afore- 
said, then, and in such case, it shall and may be lawful to and 
for such justice or justices to bind the person or persons so 
charged to ^pear at the next assizes, general gaol delivery, or 
quarter-sessions of the peace for the county, city, riding, divi- 
sion, stewartry, or place, where such offence shall be com- or be cominiiicd 
mitted, with reasonable sureties for his, her, or their appear- 
ance; and in case such person or persons shall refuse or 
neglect to give such security, then, and in such case, it shall 
and may be lawful to and for such justice or justices to com- 
mit the person or persons so refusing to the common gaol or 
house of correction, there to be kept until the next assizes or 
next quarter-sessions of the county, city, riding, division, shire, 
stewartry, or place, where such commitment shall be, and until 
he, she, or they, shall be delivered by due course of law : and Penalty on con- 
in case any such person or persons shall be convicted of any of fiction 
the offences aforesaid, upon any indictment or information 

against 
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** against him« her>.or them, at such assizes or quarter-sossiouf pf 
tite peate'as aforesaid/the person or persons so offending, s^U, 
for every such offence, forfeit the sum of two hundred pounds 
** of lawful money of Great Britain, and shall also suffer impri- 
sonment in common gaol, prison, or house of correction^ of the' 
" County, city; riding, division, liberty, shire, stewartiy, or place, 
wherein such offender or offenders shall be respectively con- 
victed, for the space of twelve months, without bail or main*: 
prise, and until such forfeiture shall be paid.” 

Oflicersof the f Sect. 30. By 25 Geo. 3. c. 67. s. 2. It shall and may be 
aSTach lawful to and for any otBcer of his Aiajesty’s customs in Great 

&c. laid, or in- " Britain, and they are hereby required, to seize and secure, in 
tended to be some or oiie of liis majesty’s warehouses, all such tools, utensils, 

any*out\^rd? or implements, or part or parts thereof ; and all and every such 

boLd vessel ; model or plan, models, or plans, or part or parts thereof, as 
such officers shall find or discover to be laid or put on board, 
or intended to be laid or put on board, of any ship, vessel, or 
boat, which shall be bound to some port or place in parts be- 
** yond the seas (except to Ireland), contrary to the true intent 
** and meaning of this act, together with the packages, and all 
other goods packed therewith (if any such there be), and they 
are hereby indemnified in so doing ; and all tools, utensils, and 
** implements, or part or parts thereof, model or plan, models or * 
plans, or part or parts thereof, together with the packages, and 
“ other goods packed therewith, so seized and secured as afore- 
said, shall, after condemnation thereof in due course of law, be 
publicly sold to the best bidder, by order of the commissioners 
sudi goods to be « Qf t|ie customs in Great Britain respectively ; and one moiety 
of the produce arising by the false thereof, after deducting the 
charges of condemnation and sale, shall be to the use of his 
** majesty, his heirs and successors, and the other moiety to 
the officer who shall seize and prosecute for the same as afore- 
said.” 


Penal on mas- 
ters of vessels 
who shall per- 
mit any such 
tools, &C. to be 
put on board. 


Penalty on ofii- 
cers of customs 
taking any en- 
try outwards. 
See. fyr such 
tools or utensils. 


t Sect. 31. By 25 Geo. 3. c. 67. s. 3. " If the captain or 
mastef of any ship, vessel, or boat in Great Britain, shall 
knowingly or designedly permit' or suffer any tool, utensil, or 
implement, or part or parts thereof, or any model or plan, or 
part or parts thereof, by this act prohibited to be exported as 
aforesaid, to be put on borrd his said ship, vessel, or boat, 
every such t'aptaiu or master shall, for every such offence, for- 
** feit the sum of two hundred pounds ; and if the said ship, 
vessel, or boat, shall belong to his majesty, his heirs or succes- 
** sors, then the captain or master thereof shall not only forfeit the 
sum of two hundred pounds, but shall also forfeit^.his employ- 
ment, and be incapable of his holding any office or einploy- 
** ment under his majesty, his heirs or successors.” 

t Sect. 32. By 25 Geo. 3. c. 67. s. 4. If any customer, 
comptroller, surveyor, searcher, waiter, or other officers of the 
** customs in Great Britain, shall take, or knowingly or willingly 
suffer to be taken, any entry outward, or shall sign any cocket, 
warrant, or sufferance, for the shipping or exporting of any of 

the 
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the said t6ols, utensils, or implementSj or any part parts 
thereof, or any of tlie said models or plans, or any part or parts 
(hereof, by this act prohibited to be exported, or shall kuowr^ 
iiigly or willingly permit, or suffer the same to be done;^ directly 
or indirectly, contrary to the true intent and meaning . of this 
act; every such customer, comptroller^ surveyor, sfearcher, 
waiter, or other officer of the customs of Great llritaiii^^ shall, 
for every such offence, forfeit the sum of two hiuulred pounds, 
and shall also forfeit his office, and be incapable of holding 
any office or employment under his majesty, his heirs or suc- 
cessors.” 


t Seel. 33. By 25 Geo. 3. c. 67. s. 5. If any person or per- 
sons hath or have in his, her, or llieir custody, power, or pos- 
“ session, or shall collect, obtain, make, apply for, or cause or 
procure to be made, any such tool, utensil, or implement, or any 
part or parts thereof, or any such model or plan, models or plans, 
or part or parts thereof as aforesaid, with intciil to export, or that 
the same may be exported out of Great Britain to any port or 
‘'place beyond the seas' (except to Ireland); and complaint 
" being made, upon the oath of one or more cj edible witness or 
“ witnesses, before any justice or justictis of the peace, that there 
" is reason to believe such person or [>er.soiis hath or have in his, 
her, or their custody, power, or possession, or hath or ha>e 
collected, obtained, made, applied for, or caused or procured 
to be made, any such tool, utensil, or implement, or part or 
" parts thereof, or any such model or plan, or models or plans, 
" or part or parts thereof, as aforesaid, with intent to export, or 
“ that the same may be exported to some other port or place than 
Great Britain or Ireland ; then, and in any of the said cases, it 
" shall and may be lawful to and for the said justice or justices 
“ of the peace to issue his or their warrant or warrants to seize 
'' all such tools, utensils, or implements, or part or parts thereof, 
and all such models or plans, or part or parts thereof, as afore- 
said, and to bring the person or persons so complained of before 
" him or them, or some other ^of his iiiajesty's justices of the. 
" peace for the same county, city, riding, division, shire, slcwartry, 
" or place ; and if such person or persons shall not give such an 
account of the use or purpose to which such tools, utensils, or 
" implements, or part or parts, models or plans, or part or parts 
" thereof, is, are, or were intended to be appropiiated, as shall 
" be satisfactory to the justice or Justices before whom he, she, 
or they shall be brought as aforesaid, then, and in such case, it 
" shall and may be lawful to and for such justice or justices to 
" cause all such tools, utensils, or ini piemen ts, or part or parts 
" thereof, models or plans, or part or parts ihcrcof^ which shall 
" have been so seized as aforesaid, to be detained ; and also to 
'' bind the person or persons so charged to appear at the next 
" assizes, general gaol-delivery, or quarter-sessions of the peace 
" for the county, city, riding, division, shire, stewartry, or place, 
" where such offence shall be committed, with reasonable sure- 
" ties for his, her, or their appearance ; and in case such person 
or persons shall refuse or neglect to give such security, then, 
'' and ill such case, it shall and may be lawful to and for such 
VOL. I. ® justice 


Anypers* liav- 
iiig in i>ossession 
un^ surh tuol, 
iilC'iisiK&'c. wiili 
intent t<> export 
ihe s.'inio, iiii\ 
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seizing tiicreof, 
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suel» person be- 
fore liiin ; 


and if he aliall 
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or may be cotn- 
mittcd. 


Penalty in case 
of conviction. 


Prosecution to 
be commenced 
within twelve 
tnunths* 


Penalties and 
forleiliires how 
to be recovered 
and ap|)lied. 


Liiultatiun of 
ac't'ruMs. 


General issue. 


justice or justices to commit such person or persons to the 
^ county gaol, prison, or house of correction, there to remain 
until the next assizes or quarter-sessions of the county, city, 
“ riding, division, liberty, stevi'artry, or place, where such coin- 
** iiiitniciit .shall be, and until he, she, or they shall be delivered 
by due course of law: and in case any such person or persons 
'' shall be convicted, upon any indictment or information against 
him, her, or them, at such assizes or quarter-sessions of the 
peace as aforesaid, of having in his, or their custody, power, 
" or possession, or of having collected, obtained, made, applied 
'' for, or caused or procured to be made, any such tool, utensil, 
or iiiiplcinent, or part or parts thereof, model or plan, or part 
or parts thereof, with such intent as aforesaid, then, and in such 
“ case, the person or persons so convicted shall, for every such 
'' oft'ence, forfeit and lose all such tools, utensils, or implements, 
or part or parts thereof, models or plans, or part or parts lliere- 
of, which shall be so seized and detained, and also the sum of 
two hundred pounds of lawful money of Great Britain, and 
shall suifer imprisonment in the common gaol of the countv, 
** city, riding, division, shire, stewartry, or place, wherein such 
offender or offenders respectively shall be committed, for the 
“ space of twelve iiionths, without bail or mainprise, and until 
** such forfeiture shall be paid.” 

t Sect. 34. By 25 Geo. 3. c. 67. s. 7. Provided always, that 
no person shall be prosecuted for any of the offences afore- 
said, unless such prosecution shall be commenced within the 
space of twelve calendar months next after such offence shall 
be committed.” 

+ Sect. 35. By 25 Gco.3.c. 67. s. 8. it is further enacted, ''That 
" the several penalties and forfeitures herciii-bcforc iiieiitioiied 
shall ai:d may be sued for and recovered by action of debt, bill, 
" plaint, or information, in any of his majesty’s courts of record 
" at Westminster, or in the court of exchequer, or in the court of 
'* session in Scotland, in the name of his majesty’s atlorney- 
'' geneud, or lord-advocate, or in the name of some officer or 
" officers of the customs of Great Britain respectively, wherein 
“ no essoin, protectimi, privilege, wager of law, or more than one 
" imparlance, shall be allow'd^ ; and that one moiety of the said 
" penalties and forfeitures shall go and be applied to the use of his 
'* majesty. Ills heirs and successors, and the other moiety to the 
" use of such officer or officers of the customs as shall sue and 
' prosecute for the same respectively, after deducting the charges 
“ of prosecution from the whole.” 

+ Sect. 3G. By 25 Geo. 3. c. 67. s. 9- it is further enacted, 
" That if any suit or action shall be commenced against any per- 
son for what he shall do in pursuance of this act, such suit or 
action shall be commenced within three months next after the 
" fact committed ; and the person so sued may file common bail, 
or enter a common appearance, and plead the general issue 
not guilty, and may give this act and the special matter in evi- 
" dence ; and if the plaintiff or prosecutor shall become nonsuit, 
" or suffer discontinuance, or if a verdict pass against him or 

" her. 
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her, or if, upon demurrer, judgment sliall be given against the 
“ plaintilF, the defendant shall recover treble costs.” TidJe costv 

Sect. 37. By 26 Geo. 3. c. 8<). it is enacted, “ That it shall From July 10, 
and may be lawful to export from Great Britain to the British 
islands in the West Indies, or to any other foreign part or place 
whatever, any tools or utensils made use of in the iron or steel lactures, cScc. 
manufactures of this kingdom, which might have been legally 
exported before the passing of the above recited act (except the Jjav^bclm iL 
several articles hereintfter particularly enumerated ; that is to fore pa.s-s.n 2 : ro- 
** say, rollers either plain, .grooved, or of any other form or deno- 
mination, of cast iron, wrought iron, or steel, for the rolling of i'lVpccificd.*^ 
iron, or any sort of metals, and frames, beds, pillars, screws, 
pinions, and each and every implement, tool, or utensil there- 
unto belonging; rollers, flitters, frames, beds, pillars, and 
screws for slitting mills ; presses of all sorts in iron, steel, or 
other metals, which are used with a screw exceeding one inch 
and a half in diameter ; or any parts of these several articles, 
or any model or models of any of the before mentioned utensils, 

** implements, and machines, or any part or parts thereof; and all 
sorts of utensils, engines, or machines used in the casting or 
“ boring of cannon, or any sort of artillery, or any parts thereof, 

" or any model or models of tools, utensils, engines, or machine.s 
used in casting or boring of cannon or any sort of artillery, or 
any parts thereof ; hanu-stanips, dog-head stamps, pulley 
stamps, hammers, and anvils for stamps^ presses of all sorts, 
called cutting-out presses, beds and punches to be used tliere- 
with ; piercing presses of all sorts, beds and punches to be used 
therewith, either in parts or pieces, or fitted together; scoring 
or shading engines, presses for horn buttons, dies for horn bul- 
tons, rolled metal with silver thereon, parts of buttons not fitted 
up into buttons, or iii an unfinished state; engincis for chasing, 

“ stocks for casting buckles, buttons, and rings ; die-sinking tools 
of all sorts, engines for making bulton-shank.s, laps of all sorts, 
tools for pinching of glass, engines for covering of vvhip.s, bars of 
metals covered with gold or silver, burnishing stones commonly 
called blood stones, either hi the rough state or iinished for 
use) ; any thing in the said recited act to the contrary in aiiy- 
wise notwithstanding.’' 

t Sect^SS, B} 2G Geo..‘i. e.S<). s.li. '‘Ilshall not be lawful for N«> prison to 
any person or persons, in the kingdom of Gn*at Britain, to export 
to parts beyond the seas (except to Ireland), or to have in his, her, to export (rx- 
or their possession, with the intent so to export, any of the tools cept toIidan<i) 
and utens^ hereinafter mentioned; that is to say, wire moulds heiJeln Th' 
for making paper ; wheels made of metal, stone, or wood, for eified. Kintcd 
cutting, roughing, smoothing, polishing, and engraving glass ; act, so far as re< 
purcellas, pincers, sheers, and pipes, used in blowing glass ; 
potters wheels and potters lathes for plain, round, and for therein oiiume- 
engine-turning tools, used by saddlers, harness-makers, and rated, to extend 
bridle-makers, namely, cantle-strainers, side-strainers, point- 
strainers, creasing- irons, screw-creasers, wheel-irons, seat-irons, jn IbiVact/* 
pricking-irons, bolstering-irons, clams, kead-knives ; and that 
the said recited act, so far as the same concerns the exporters 
or possessors of the tools and utensils therein enumerated or 

tt R 2 described 
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described^ shall extend, or be construed to extend, to all and 
“ every the exporters or possessors of the tools and utensils herein 
enumerated or described, as fully, to all intents and purposes, 
as if the same were repeated and re-enacted in the body of this 
act ” 

t Sect. S9. By 26 Geo. 3. c. 89- s. it is further enacted, 
** That this act shall continue in force until the end of the next 
session of parliament, and no longa|j|<f — Made perpetual by 
35 Geo. 3. c. 38. ^ 

By sect. 2. of 26 Geo. 3. c. 89. It is lawful to export ai»y 
tools made use of in the iron or steel manufactures of this 
“ kingdom, which might have been exported before the 25 Geo. 3. 
** except rollers either plain, grooved, or of any other form or de- 
nomination, of cast iron, wrought iron, or steel, for the rolling 
" of iron or of any sort of metals, and frames, beds, pillars, screws, 
pinions, and each and every implement, tool, or utensil thereto 
belonging ; rollers, slitters, frames, beds, pillars, and screws 
for slitting mills, presses of all sorts in iron, steel, or other 
metals, which are used with a screw exceeding one inch and a 
** half in diameter, or any parts of these several machines, or any 
model or models of any of the beforemeutioned utensils, imple< 
** rnents, and machines, or any part or parts thereof; and all 
** sorts of utensils, engines, or machines, used in the casting or 
boring of cannon, or any sort of artillery, or any parts thereof, 
or any model or models of tools, utensils, engines, or machines, 
** used in casting or boring of cannon, or any sort of artillery, or 
“ any parts thereof, and stamps, dog-head stamps, pulley stamps, 
‘‘ hammers and anvils for stamps ; presses of all sorts called cut- 
** ting-out presses, beds and punches to be used therewith; 
** piercing presses of all sorts, bed and punches to be used thcre- 
** with, either in parts or pieces, or fitted together ; scoring or 
** shading engines, presses for horn buttons, dies for horn buttons, 

“ rolled metal with silver thereon, parts of buttons not fitted up 
into buttons, or in an unfinished state; engines for chasing, 
stocks for casting buckles, buttons, and rings; die-sinking tools 
of all sorts, engines for making button-shanks, laps of all sorts, 

* tools for pinching of glass, engines for covering of whips; bars 
of metals covered with gold or silver, biirnishirig^ stones com- 
monly called blood stones, either in the rough state or hnished 
for use.” 


By 44 Geo. 3. c. 70. Machinery and tools for erecting a mint 
Denmark are allowed to be exported. 

And 50 Geo. 3. c. 63. The like for the Brazils. 


7. Usun/, 

In treating of Usury, I shall consider, 

1 . What shall be deemed usury. 

2. How it is restrained by common law. 

2. How 


1 .. - r 
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3. How hy statute. 

As to the First Point, viz. What shall be deemed usury. 

Sect. 1 . It seems that usury, in a strict sense, is a contract upon 
the loan of money to give the lender a certain profit for the (ise of 
it, upon all events, whether the borrower make any advantage of 
it, or the lender suffer aqy prejudice for the want of it, or whether 
it be repaid on the day appointed or not. 

Sect. 2. And in a lai§# sense it seoinetli, that all undue advan- 
tages taken by a lender against a borrower come under the notion 
of usury, whether there were any contract in relation thereto or 
not ; as where one in possession of land, made over to him for 
the security of a certain debt, retains his possession after he hath 
received all that is due from the profits of the land. 

Sect. 3. But it hath been resolved, that an agreement to pay 
double the sum borrowed, or other penalty, on the non-payment 
of the principal debt at a certain day, is not usurious, because it 
is in the power of the borrower wholly to discharge himself, by 
re{)aying the principal according to the bargain. 

As to the Skcond Point, viz. How usury is restrained by 
the common law. 

Sect. 4. It is said, that anciently it was holden to be abso- 
lutely unlawful for a Christian to take any kind of usury, and that 
whosoever was guilty of it, was liable to be punished by the cen- 
sures of the church in his life-time; and that if after death any 
one was found to have been a usurer while living, all his chattels 
M^crc forfeited to the king, and his lands escheated to the lord of 
the fee. 

j- 

Sect. 5. Also it secnietli to have been the opinion of the makers 
of some late acts of parliament, as 5 Kdw. 6. c. 20. 13 Eliz. 
c. 8. s. 5. and 21 Jac, 1. c. 17. s. 5. that all kinds of usury are 
contrary to good conscience. 

Sect. 0. And agreeably hereto it seemeth formerly to have been 
the general opinion, that no action could be maintained on any 
promise to pay any kind of use for the forbearance of money, be- 
cause that all* such contracts were thought to be unlawful, and 
consequently void. 

Sect. 7. But it seems to be generally agreed at this day, that 
the taking of reasonable iiittnest for the use of money is in itself 
lawful, and^^nseqiiently that a covenant or promise to pay it, in 
consideration of the forbearance of a debt, will maintain an ac- 
tion ; for why should not one who has an estate in money be as 
well alIo\vcd to make a fair profit of it, as another who has an estate 
in land ; and what reason can there be, that the lender of money 
should not as well make an advantage of it as the borrower? 

either do the passages in the Mosaical law, which are generally 
urged against the lawfulness of all usury, if fully considered, so 
much prove the unlawfulness, as the lawfulness of it; for if all 

usury 
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usury were against the moral law, why should it not be as much 
so in respect of foreigners, of whom the Jews were expressly 
allowed to take it, as in respect of those of the same nation, of 
whom alone they were forbidden to receive it ? From whence it 
sceniS clearly to follow, that the prohibition of it to that people 
w'as merely political, and Consequently doth not extend to any 
other nation. 

As to the Third Point, viz. How;^^ usury is restrained by 
statute. 


No more than 
live per cent, 
.shall he taken 
for (he loan of 
niojiev. 


Sect,^. By 12 Ann. c. If). No. person whatsoever shall, 
“ upon any contract, take, directly or indirectly, for loan of any 
money, wares, nierchaiidizc, or other commodities whatsoever, 
above the value of live pounds, for the forbearance of one hun- 
tired pounds for a year, and so after that rate for a greater or 
“ lesser sum, or for a longer or shorter time.” 


Contracts on 
^\hich nioro Hian « 
per cent, h 
reserved or 
taken, arc void. 

t( 


Whoexer shall 
nsuriously take 
more than five ** 

P' r cent, shall 
forfeit treble 
value. 

:J Aik. 164. 

Keble, 269, « 

200 . 

I Vent. 233. 

.i VVils. 230. ** 

) C. Jac. 25. ‘‘ 

'Moor, 644. « 

Noy, 41. fg 

(’. Car. 28.3. 

% IjCouhixJ, 43. 

C’. KJ)/. 20. 
i I.eo. 38. 


Sect. 9. And by 12 Ann. c. lf>. it is enacted, ‘'That all bonds, 
contracts, and assurances whatsoever, for payment of any prin- 
cipal, or money to be lent, or covenanted to be performed 
upon, or for any usury, whereupon or whereby there shall be 
reserved or taken above the rate of five pounds in the hundred, 
y|s aforesaid, shall be utterly void.” 

Sect. 10. And by 12 Ann. c. If), s. 2. All and every person 
or persons whatsoever, which shall, upon any contract, take, 
accept, and receive, by way or means of any corrupt bargain, 
loan, exchange, chevizaiice, shift, or interest of any wares, mer- 
chandize, or other thing or things whatsoever, or by any deceit- 
ful way or means, or by any covin, engine, or deceitful convey- 
ance, for the forbearing or giving day of payment for one whole 
year, of and and for their money or other ihuig, above the sum 
of five pounds, for the forbearing of one hundred pounds for a 
year, and so after that rate for a greater or lesser sum, or for a 
(a) longer or shorter term, shall forfeit and lose for every such 
offence the treble value of the money, wares, merchandizes, 
and other tilings so lent, bai gained, exchanged, or shifted.” 


. Atk. 340. 
I \'l-3. 142. 


The exposi lions which weie made of the former statutes of 
usury being equally applicable to this, which is penned almost 
ill the v<?ry same word.s, I shall take notice of the principal of 
them, as well as decisions upoik this statute, as that — 


( lulls. 12. 

*Jon. Riiy. 197. 


.'odijy i). B.'I- 
amy, 2 Diwr. 
•091*. 

"’alkoid, 344. 
i’ Anti. 121. 
Moor, 732. 

•• Jac. .32, 
.'clvcrlon, 47. 
lliirr. 1077. 
Modern, llo. 
Strange, 1249. 
t. Nisi P. 27. 


t Seri. 11. A contract made before the statute is no way with- 
in the meaning of it, and therefore it is still lawful to receive six 
per cent, in respect of any such contract. 

+ Sect. 12. A bond given at Calcutta in the Ea^^dies, wdiere 
both parties reside at the time, on which nine per cent, is re- 
served, is not within the statute. 

Sect. Iv3. A bond made to 'secure a just debt, payable with 
lawful interest, shall not be avoided be reason of a corrupt agree- 
ment between the obligors, to wdiich the obligee was no way 
privy; a«8 where A. being indebted to B. in a hundred pounds, 
agrees to give him thirty pounds for the forbearance of that hun- 
dred pounds for a year, and gives him a bond of sixty pounds for 

payment 
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pajment of the thirty pounds, and for the payment of the hundred 
pounds enters into a bond of two hundred pounds, together with 
B., for the payment of a true debt of one hundred pounds due 
from B. to C. 

Sect. 14, The receipt of higher interest than is allowed by the Pollard 
statute^ by virtue of an agreement subser]uent to the first contract, 
does not avoid an assurance fairly made, and agreeable to the uaY.iVi. 
statute, but only subjects the party to the forfeiture of treble 4 Burr. 53. 
value: for the words " That all assurances for the payment 
'' of any principal, &c;^mereupou or wliereby there shall be rc- 
** served or taken above the rate of five pounds in the hundred, 

“ &c. shall be utterly void.” 

t 'S'cef. 15. So also where A. sold goods at three months FJoyerv. Kd- 
credit, but stipulated that, if the money was unpaid, the vendee Cowp. 
sliould allow him a halfpenny an ounce for every^ month until 
the debt was discharged, which exceeded the legal rate of interest, 
yet the contract being a bond Jide sale, and the subsequent agree- 
ment according to the usage in that particular branch of trade, 
it was not usurious; but it would have been otherwise if the sale 
had been merely colourable, to cover the loan and evade the 
statute. 

‘f* Seel. Ifi. So where A. was fairly ind(‘btcd to B. in ^nc Gray r, Fowin, 
tliousand one hundred and Iwenty-tive pounds, and on A. de- 
siring time to pay it, B. insisted that one hundred and fifty 
pounds should be added to the debt, as he would have nothing 
to do w ith interest, and A. accordingly gave him five acceptances 
for these two sums, payable within fourteen months, it was licld 
that the bond fide debt subsisted unimpeacbed by the subsequent 
usurious transaction, 

t Sect. 17. So ill an action for usury, where it was proved to VVinch r. Fen, 
be tlie custom to discount bills in London for persons in the 
country, and to charge on siicli bills the usual discount of interest i 78 o'.^ 
of five per cent, and also five shillings per cent, on the gross sum. Sec g 'J 'cmi 
as cominission to answer the extraordinary cx)»enscs of clerks, 

&c, kept for this business, it was adjudged not to be usury. 

t Sect. 18. So where a bill of exchange indorsed over is not Auriol r. 
duly paid, the indorsee may charge the indorser with interest, 

(‘xcliaiige, and other incidental expenses, beyond the amount of * ’ ' 

five per cent, if such charges arc reasonable, warranted by usage, 
and not made a colour for usury. 

Sect. 19. But if a sum of money is lent upon an agreement Fisher 
to pay legql^ltercst, and a premium over and above is paid when W^^sley, Doug, 
the money'^ldvanccd, the security is void, altiiough such pre- 
mium do not of itself exceed the legal interest, but the penalty is 
not incurred till more than legal interest is actually received. 


Sect. 20. The grant of an annuity for lives not only exceeding v. ^ 

the rate allowed for interest, but also exceeding the known pro- iSaids 
portion for contracts of this kind, in consideration of a certain Brown, CoVp. 


sum 


728. 

('on finned by 


Ld. Tliurlovv, llil. 21 Geo. J. Brown's Rep. Chan. 93, Ld. Irnham t*. Child. 



;ci6 
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sum of money, is not within the meaning of the statute, unless 
tliere were some underhand bargain for the security of the repay- 
ment of the principal or consideration money. 

(21. Therefore where A. applied to B. to borrow six 
iiuiid^d pounds, and B. ^reed to lend it him, and actually ad- 
vanced two liitndrcd pouiNs of the money, on a deposit of cer- 
tain securities, but when A. applied for the remaining four hun- 
dred pounds, B. by falsely pretending that be had not the money 
himself, but must get it from a friend, ,j|^o, he said, never lent 
money but upon annuity at six years pmchase, which was con- 
sented to and given by A. accordingly/ and B. took five per cent, 
procurdtion-moncy, this loan, though in the shape of an annuity, 
was held usury. 

t Sect. (2(2. But where the loan was in the form of an annuity, 
juid there was a clause in the deed, that tlie borrow^er might re- 
pay the sum given for the annuity at a future period, the court 
held it not usury, although the clause seemed to make the sum 
advanced the loan, and the annuity tlie interest; for the repay- 
ment was casual, and depended on the borrower himself, so that 
it was not in the lender’s powTr to have his money at all events. 

Act. (23. No contract is usurious by which the lender runs tlie 
^h^rd of losing all his money, both principal %nd interest; as 
where on the loan of a certain sum for a year, for the victualling 
of a ship, it is agreed, that if the ship return, the lender shall 
have so many thousand fishes, at such a rate, w hich exceeds the 
interest allow'cd by the statute, and if the ship never return, or if 
it perish by unavoidable casualties of sea, fire, or enemies, th%^ 
then he shall have nothing. 


Sect. 24. Ibit it is clear, that if the interest only be hazarded 
on such a contr^eif, and the whole principal secured, the whole 


r> ."0 J. 

Sail! to ho oood 
law.lAlk.:?!!. IS usurious. 

Vide C. Kliz. 741. Cro. Jac. 507. 


Shower’s Jiop, 8. Sm. 25. So also where on the loan of thirty pounds a bond is 

given for the payment of a iiundred pound.s, on the marriage of 
a daughter of one of the pa’ ties; provided, that if either of 
“ them should die before, that then nothing should be paid.” 


('’liolortleld r. 
1 Atk. 33t>. 


t Sect. 2G. So a loan of five thousand pounds, tp be paid ten 
thousand pounds on the death of A. in the life-time of B. is not 
a usurious contract within 12 Ann. c. lO. for in this case, if the 
contingency happen one way, the wdiole money is lost. 


Momsett?. f Sect. 27. So where A, lent one hundred pounds to B. for 
g.j'j four years witiiout interest, but B. agreed to fiu^^e daughter 
of A. with meat and drink for tiiat time, and also H^ke her into 
partnership, she to pay a moiety of the charges and losses of the 
business, and to receive half of the profits, it was held not to be 
usury, although the pecuniary advantages gained by A. might 
exceed five per cent. ^ 

Morsci; Wilson. + Sect. 28. But if the borrower of money give a bond pi the 
4T. Jlcp. 353. principal and inteiest at five per cent, and covenant at the same 
time also to pay to the lender a certain portion of the profits of 



Ch. 0[). 


• ^sary.' 


dir 


a trade carried on by him in partnership with another person, 
this is an usurious contract, and the obligee cannot recover on 
the bond; for though he was to gain by the profiti, be was not 
to stand to the losses of the trade. 

gy • 

Sect. £ 9 * Also it hatli been resolv^ that an agreement to pay Button r. Dum- 
more than the lawful interest for the mn of a certain sum at such I'amiCro.Eiiz. 
a day if A.B. shall be then alive, and if he shall be dead, then to cta^ton’s case, 
pay such a' sum which is less than the principal, is void by the 5 Co. ro. 
statute; for if such ajj^tingeiicy would exempt the case out of 
the statute, by the same reason twenty lives might be added, and 
the statute wholly evaded! 


t Sect. 30. So also if the contingency be on a young and Richards v, 
healthy person dying within three months, this shall be deemed 
usurious; for being so slight, it appears to be a mere evasion. 


Covvp.770. 


Sect. 31. An assurance made in pursuance of a fair agreement c. Jac. r>77. 
for such interest as is allowed by the statute, shall not be avoided 
by the fault of the scrivener, who draws it up in such a manner q.. 
as to bring it within the express letter of tlie statute. 3 Wiis. 39d. 

Sect. 32. As where the parties agree that five pounds shall be Hard. 4irt. 
paid , for the loan of a hundred pounds for a year, and the 2 Mod. 307. 
scrivener, in drawing the bond for it, doth, without the 
ledge of the parties, who are illiterate persons, make the iive 
pounds payable at the end of half a year. 


Sect. 33. So where on the fair loan of a hundred pounds, agreed 
to be paid with common interest, a mortgage is made for the hun- 
dred pounds, with a proviso, that it shall be void on payment of 
one hundred and five pounds at the end of one year, without any 
covenant for the mortgagor to take the profits till default be made 
of payment, so that in strictness the mortgagee is intitled both to 
the interest and profits. 

t Sect. 34. So also if a bond be conditioned for the payment 
of one hundred pounds by quarterly payments of five pounds Hajiilton, 
each, and interest at five per cent, this shall not be rendered a s. (iy ll.Bif 
usurious contract by the indorsement of a memorandum thereon, iie|' 141. 

“ That at the end of each year the year’s interest due shall be 
added to the principal, and then the twenty pounds received in 
the courscj^of the year deducted, and the balance remain as the 
principal.” 


f Sect. 3b. So if A. for one hundred and twenty pounds grant M«rra3fr. 
an annuity of twenty pounds out of a living, with a promise of ^ ^ 

redemption in five years, and give bond for the performance, this 2Bi.'i\Vp,fi59. 
is not usur^^ftihough the agent in drawing the deed state that it 
was a loanWmoney. 

Sect. 36. The reservation of a greater sum than is allowed by 5 Co. 69. 
the statute for interest, upon the non-payment of the principal at C* 509 . 
the end of the year, is not usurious within the statute, because 
it is'ij|( the power of the borrower to avoid the payment of the c. EUz. 643. 
money so reserved, by paying the principal at the day appointed; 1 but. 464 . 
yet it seemeth clear, that if it were originally agreed that the f 
principal money should not be paid at the time appointed, and 1 Atk. Sju 
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that such clause was inserted only with an intent to evade the 
statute, tlic whole contract is void; for the construction of cases 
of this natiij^e must be governed by the circumstances of the 
who||^aticr, from which the intention of the parties will appear 
in tl^^aking of the bargain, which, if it was in truth usurious, 
is void, however it may bejl^isguised by a specious assurance. 

f Sect. 37. Therefore the loan of money produced by the sale 
of stock, on aniiagreement that the borrower shall replace this 
stock on a certain day, or repay the money on a subsequent day 
with such interest in the meantime as the stock itself would have 
prodiiceid, is not usurious, though ihb interest exceed five per 
cent, unless the transaction be colourable, and a mere device to 
obtain more than legal interest. 

Sect. 38. It is not (a) material whether the payment both of 
the principal and also of the usurious interest be secured by the 
same (Jb) or by different conveyances ; but that all writings what- 
soever for the strengthening such a contract are void. 

Sect. 39 . A contract reserving to the lender a greater ad van- 
tage^han is allowed by the statute, is equally within the meaning 
of it (c) whether the whole be reserved by way of interest, or in 
only under that name, and in part by way of^ent for a house, 
leTOt a rent^lainly exceeding the known value.’^' 

t Sect. 40. But where A. agrees to pay B., for the purchase 
of two houses, the sum of J^430: 10s., and that <£200 of the 
money should be paid iminodiatoly, and the remainder at 
Michaelmas, with interest thereon at five per cent., and the 
houses being unoccupied, A. was to be let into immediate pos- 
session; but that if the said balance should not be paid at 
Michaelmas, A. agreed to pay, in lieu of interest on the same, a 
clear rent of £’42 a year, out of Nvhich B. was to permit interest 
at the rate of live per cent, in respqct of the sum first paid to 
him to be deducted; this agreement was adjudged not bo usu- 


.3 Kcblc, 142. 
Con, Noy, 2. 


Walron V. Shel- 
ley, 1 'JVini 
Rep. 296. 


Sect. 41. A second bond made after the forfeiture of a former^ 
and conditioned for the receipt of interest according to the 
penalty of the forfeited bond, is as much within the statute as 
if it had been made before the forfeiture; for if such a practice 
should be allowed, nolhing co dd be more easy ihah to elude the 
statute; and though the w^hole penalty be due in strictness to the 
obligee, yet the true principal debt is in conscience no greater 
after the forfeiture of the bond than it was before. 

•f* Sect. 42. So also if a promissory note, origin upon 

a usurious consideration, be indorsed over to A., T3. gives A. 

a bond in consideration of his delivering up tlic note of hand, it 
seems admitted, that, on the bond being put in suit, and the sta- 
tute of Usury pleaded, the defendant may give evidence that the 
promissory note was orginally given on a usurious consideration, 
and thereby destroy the validity of the bond. 

Sect. But although the deed, securing the repayment of the 
money borrowed, be drawn pursuont to the statute, yet if the 
whole of the principal be not fairly advanced, it is void. 

f Sect. 




\ - I 



6b. 


619 


t Sect 44. Ab where A. having occiliion for a sum of money Davidson n 
applied to B. and offered to secure the sum on a mortgage, and Pitt, 

B. said that all his money was in the funds, and th^t to sell out ^3 g^q. 3!™’ 
stock at that time would be a considerable loss, stock thei|gUnd* £&pin. N.P.ii. 
ing at 73 , but that if A. would take the stock at 75, heWbuld 
have the sum he wanted, and accordingly received <£1500 in stock 
valued at 75, which he sold out the same day at 7^i, that being 
the then market price, it was held, that the executor of the mort- 
gagee could not maintajp an ejectment on the mortgage deed. 

t Sect* 45. So also if the discounter of a bill of exchange make Pratt v. WH- 
the holder take goods at a’ higher price than they are woi^th upon 
a fair estimate, it is usury ; for a party by substituting goods in- Espiil^N.P.-io. 
stead of money shall not, by colour of their pretended value, take 
above legal interest, and evade the statute. 

f Sect* 46. So if A. indorse a note of £0,00 to B. who ad- Massac. Dow- 
vances A. one hundred and ninety-seven pounds three months Stra. 1243. 
before it is due, and at the end of the three months takes another 
note on advancing £3 for other three months, this is usury. 

t Sect* 47- So also where A. lent B. several sums of money jvfnorr. Battic. 
on mortgage, and B. having occasion for more, A. advanced him Amb.Rcp,37i4 
ot'1900 by selli^ out «£l(XX) South-Sea Annuities, which at||0^v 
time were undeif' par, and sold at a loss of *£76 upop the whole, 
and paid him the money for w hich they sold, and look a mort- 
gage from him for <£’1000, at live per cent, interest, with a cove- 
nant to reduce the interest to four per cent* if paid within such a 
time, it was held usurious. 


+ Sect. 48. So where upon a negociation for a loan of money I/)wc v. Waller, 
the lender pretends that is inconvenient to him to advance money, 736. 
but furnishes the borrower with goods to the pmount of the sum 
wanted, and the goods arc afterwards sold by the intervention of 
a broker recommended by the lender, and a security taken by the 
lender, payable at a future day, for a sum far exceeding the value 
of the goods, and five per cefU. interest, this is a usurious loan, 
and the security is void. 


+ Sect. 49, It seems also, that if A. in consideration of advan- 
cing c£ 45, for which he takes the borrower’s note of hand, pay- 
able on den^nd, stipulates to have half of the profits upon a 
resale of certain goods intended to be purchased by the borrower 
with the money, and two hours’ after the purchase demands 
payment of the note, and the same night puts a person into pos- 
session jointly for himself and the borrower, and the goods upon 
a resale prq|^e only a neat profit of five pounds, this is a usu- 
rious traiissMK>n. 


Jestriis V. 
BnM)Iv, Cowp. 
793 . 


t Sect. 50. To incur the penalties of usury there must be, Llo^'d qaitam 
First, a corrupt contract between the parties; Secondly, monies 
or other things lent; Thirdly, above live per cent, received by the ggg/ 
lencler for forbearance ; and wherever these three matters concur, 
the 'wbnce of usury is completed, although no time is men- 
tionea with respect to repayment of the principal, for the offence 
may be committed though the principal money may never be 
paid. 

t Sect. ^ 
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t Sect, 51. For although the very contract avoids the security, 
’ yet the treble value is not forfeited until something be taken 
above, jthe l^gal rate of interest; and therefore, where G. bor- 
row^^ti hundred pounds of B. on his bond, conditionedT to 
repdphie same at six months, with five per cent, per annum, and 
gave two guineas to B. at the time the money was advanced as 
a premium for the loan, and the principal and two pounds ten 
.shillings intere^were repaid at the end of six months, it was 
held, that the trond was void, but that the usury was not com- 
mitted until the half year’s interest \vas received, for the penalty 
is only incurred by " taking, accepting, and receiving more than 
legal intere.st.” 

+ Sect. 52. So where A. gave credit to B. for jewels to a cer- 
tain amount, but B. not being able to raise money on them de- 
sired that A. would exchange them for old plate; and A. said 
that old plate was as good as money, and accordingly gave him 
in money the value of as much old plate as was less by a hun- 
dred pounds than what the jewels had been sold for, for the 
whole amount of which B. was to stand indebted ; it was held 
that A. was not liable to the penalty of the statute. 

. :^Sect. 53. The receipt of interest before the time when it is 
Itel Strictness (1 lie, being voluntarily paid by thd^debtor, for the 
greater conSfeiiience of the creditor, or for any other such like 
consideration, without any manner of corrupt practice, or any 
previous agreement of this kind at the making of the first con- 
tract, does not make the party liable to the forfeiture of the treble 
value. 

Sect. 54. In an assurance for the payment of fifty shillings for 
the use of one hundred pounds for six months, the computation 
shall be by calendar and not by lunar months, because by the 
latter the interest would exceed the rate allow'ed by the statute. 

In what way the offender may be proceeded against. 

+ Sect, 55. By 12 Ann. c. 16. s. 2. it is enacted, " That the 
“ one moiety of all the forfeitures .shall be to the queen, and the 
“ other moiety to him or them that will sue for the same, in the 
'' .same county where the several offences are committed, and not 
" elsewhere, by action of, debt, bill, plaint, or information, in 
‘‘ which no essoigii, wager of law, or protection, shall be al- 
** lowed.” 

+ Sect. 56. But by 31 Eliz. c. 5. All actions, suits, bills, in- 
** dictments, or informations, on any penal statuti^^here the 
penalty is limited to the queen only, shall be miofcht within 
two years after the offence committed, and when limited .to the 
queen ai\d any other person, within one year next after the 
offence committed; but in .default thereof, then the same may 
be brought for the queen at any time within two ycar.s after 
“ that year ended.” 

t Sect. 57. It seems, that an Indictment will lie on the 12 Ann. 
c. 16. although that mode of proceeding is not mentioned in the 
.statute. 


t Sect. 



Ch.lSj[). Usury. 

t Sect 58. And it is decided, that an action may be brought Fisher u. Beas- 
for the penalty, though more than a year has elapsed since tlie icy, 
payment of the premium, if it be not a year after \^liat h»|i)eeii 
paid exceeded legal interest. » 

+ Sect, 39. Also an action will lie to recover back what has low r. Waiter, 
been paid on a usurious contract above the principal and legal 
interest. L ^ 

t Sect. 60. But it is decided, that a person who has pledged Fifzroy v, 
goods as a security for money borrowed on a usurious con- OwiiJim, jT. 
tract, cannot maintain trover against the lender, unles^^ he has ‘ 

paid, or tendered to pay, the sum actually advanced, with the 
legal interest due thereon. 

What is required in the pleadings. 

Sect. 61. A fiiie(n) levied, or a judgment siifl'ered, in pursu- («) 3 Co. so. 
aiice of a usurious contract, may be avoided by an averuient of ^ 

the corrupt agreeiiieut, as well as any coimnon specialty or parol \ 
contract. g vvn. fi3.’i08! 

^ Lcoii. i6G. Con. C. £118. 25. 588. 1 Siii. 182. 

Sect. 64. In an assumpsit (5), if it appear, either upon the evi- M Salk, 22 . 
deuce or from Ae pIailUiff^s own express shewing in his 
ration, that the contract was usurious, he cannot recover. 

Or the court of clianccrv may direct aii issue to try the usurious contract. (Jowper, 728. Strange, 
1043. B.R.1I.23;3. 


Sect. 63. But a specialty cannot be avoided by usury appear- 
ipg on evidence or on the face of the condition, but it must be 
pleaded. 

Sect. 64. In pleading a usurious contract by way of bar to an i Ami. 19 . 
action, you must set fortli the whole matter specially, because it 3 Sid. 285. 
lay within your own privity; but an information oil the statute ? Kebir"629^ 
for making such a contract, it is sutheient to set forth the corrupt Noy, ii3. 
bargain generally, because inatbTS of this kind are supposed to Cro.Jac. 440. 
be privily transacted, and such information may be broiiglit by a 

stranger. • rrecedrms, 

2 Veil. 81. Lutw. 468, Cu.Ku. 168. Clift, 185. I5ro. V. M. 255. Jones, 113. 


Sect. 66. (r) In every information on the statute of Usury, it (') 1 ‘Jo, 
is necessary Expressly to set forth the place where the corrupt 
bargain was made. 

t Sect. 67. It is also necessary to lay the lime precisely; and 
therefore, where a security was dated on the 14th, but not signed 
till the l6tl^^id it was laid on the 14th, it was held bad. 

Sect. 68s^Ifa usurious contract in the county of D. be pleaded 1 Leon, ms, 
in bar to an action on a bond said to be made in the county of 
E. the trial shall be in the county of D. because the ground of 
the matter is the usurious contract, and the bond is confessed by 


t^^. 69. If A. by deed executed in London, for securing Scott v. Brest, 
the repayment of money lent to B. is appointed receiver of B.’s 
rents in Middlesex, with a ptetended salary which enables him 
to retain usurious interest, and he accordingly receives the rents 

the 





682 OFFENCES AGAINST PUBLIC TRADE. Bk. 1. 


Ricliards v. 
Brown, Dougl. 
114. 


Dougl. 114. 

fufiis. 

Tate V. Wel- 
liiigs, .S Term 
Rep. 351. 


in Middlesex, but settles the account in London, and there pays 
the balance on which the usurious interest is allowed, the offence 
is cc^Uipleted in London, and the vena in a qui tarn action for the 
pen^y is properly laid there. 

t Sect. 70. In an action of usury, a variance between the name 
of the attorney in the warrant and in the declaration may be 
amended by altering the name in the warrant to that in the declara- 
tion, although £fter ^rror brought and the variance assigned for 
error; but sums and dates in such declaration cannot be amended 
after the time limited for trying the action is expired. 

t Sect. 71. A corrupt agreement for the forbearance of money 
till one or the other of two days, at the option of the borrower, 
must be pleaded, according to the fact, in the alternative ; and if 
it be stated as an absolute forbearance until one of those days, 
the evidence will not support the plea. 


t Sect. 712. He, who hath agreed to pay money upon a usu- 
rious contract, shall not be admitted to give evidence upon an 
information agaiii.st the usurer, unless he have paid off the whole 

own act and 


Hanlrcs, 331 
Co. Lit. 6 b. 

2 Roll. 685. 

2 Rajiu. 191 

B. 2 . c. 46. 8. 24. debt; for by such means a man might avoid his 

1 Vent. 49. , ^ ^ 

1 Salk. 285. . 

AhrAhnma u + Sect. 73. But in an action on the statute where money was 
tarn V, Brown, Usuriously |^nt Oil the pledge of jewels greatly exceeding in 
value the principal sum, and the declaration only slated the cor- 
rupt bargain and loan, without noticing any bond, assurance, or 
contract, whereupon or whereby usury was received or taken, it 
was determined, on great deliberation, that the borrower is a 
competent witness, not only to prove the repayment of the prin- 
cipal money, but also the usurious transaction. 


4 Buit. 2251. 


Meters (fui (am 74, action of usury against an as- 

JxemRe’p. signee of a bankrupt for taking usurious interest 011 a loan of 
496. money to the bankrupt before his bankruptcy, the bankrupt is 

not a competent witness to prove the offence, if he has not ob- 
tained his certificate, or repaid the money, notwithstanding he is 
ready to release to his assignees all benefit which may arise from 
the disciiarge of this debt in particular, and all claim and allow- 
ance of surplus in general, and notwithstanding he has proved his 
demand for the money lent, under the commission. 

^ decided, that if A. tKe indorsee of 

Sp. 296."* ^ promissory »iote, indoise it to B, and C. gives a bond to B. in 

consideration of his delivering up this note, A. is not a compe- 
tent witness, in an action of debt on the bond to which the sta- 
tute of usury is pleaded, to prove that the consideration for the 
note was usurious ; for though there is no objectioHlgp his com- 
petency in point of interest, because by destroying tne bond he 
sets up the note, yet it is a rule of law, that no party who has 
signed a paper or deed shall ever be permitted to give testimony 
to invalidate the instrument which lie has so signed. 


1 Lcou. 95, 96. t Sect. 76. All information for an usurious contract loan 
money cannot be supported by evidence of such a coui^ct on 
1 Wilson, 286, ^ bargain concerning wares sold. 

Bwhe qui tarn f Scct. 77. Ji\\t ill ail action for the penalty, if the declaration 

^ “ specific sum of money to have been lent, as the loan in 
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m 


Usury. 

which the usury consisted^ evidence that the loan was part in 
money and the rest in goods of a known valiiCj which the parly 
receiving the loan agreed to take as cash, will support theydscla'* 
ration. 1%* 

+ Sect. 7B. Hut if a plaintiff declare upon a corrupt contract rariislev.Tearo, 
on the twenty-first of December, 1774, giving day of payment to 67 1 . 
the twenty- third of December, 177^), evidence^f a contract on 
the twenty -third of December, 1774, for two years is a fatal va- 
riance. 

+ Sect. 79. By 12 Ann.’c. iG. s. 2. it is enacted, That all No scrivener, 

“ and every scrivener and scriveners, broker and brokers, solici- 
lor and solicitors, driver and drivers of bargains for contracts, tool, for a year, 
who shall after the said nine-and-twentieth day of September for brokuge, &ic. 
take or receive, directly or indirectly, any sum or sums of bo^iSentalnn- 
money, or other reward or thing, for brokage, solicting, driving, aliiies’ lor ' 
or procuring the loan, or forbearing of any siiin or sums of making c^r re- 
money, over and above the rate or value of five shillings for the 
** loan or forbearing of one hundred pounds for a year, and so 
rateably, or above twelve-pence, over and above the stamp 
" duties, for making or renewing of the bond or bill for loan or 
forbearing thereof, or for any counlerbond or bill concerniil|f '-r 
the same, shall forfeit for every such offence twi^uty pounds, 

** with costs of suit, and sulfer imprisonment for half a year ; 

the one moiety of all which forfeitures to the queen's most 
** excellent majesty, her iieirs and 8uc<!Cssors, and the other 
moiety to him or them that willl sue for the same, in the same 
county w'here the several offences arc committed, and not else- 
where, by action of debt, bill, plaint, or information, in which 
no essoin, wager of law, or protection, shall be allowed." 

Sect. 80. And it is said, that if a scrivener make a contract Bartli;ti».Vinor, 
for more than five siiillings for procuring the loan of a hundred • 

pounds, that such contract is void, though the .Statute itself doth 
not mention that it shall be so. 

*j- Sect. 81. By 53 Geo. 3, c% 141. s. 9. it is enacted, ^‘That all Solicitors, &c. 
and every solicitors and solicitor, scriveners and scrivouer, bro- 
kers and broker, and other person or persoiis, who, from and joo). for pro- 
after the {tossing of this act, shall ask, demand, accept or curing money 
receive, directly or indirectly, any sum or sums of money, or 
any other kind of gratuity or reward, for the soliciting or pro- 
curing the loan, and for the brokerage of any money that shall 
be actually and bona fide advanced and paid as and for the 
price or (gptn^idcration of any such annuity or rent-charge, over 
and aboM the sum of ten shillings for every one hundred 
pounds so actually and bona fide advanced and paid, shall be 
deemed and adjudged guilty of a misdemeanor ; and being 
lawfully convicted of such offence in any court of assize, oyer 
and^ierminer, or general gaol delivery, shall and may, for every 
su^^ffence, be punished by fine and imprisonment, or one of 
them, at the discretion of the court ; and that the person or 
persons who shall have paid, or given any sum or sums of 
money, gratuity, or reward, shall be deemed a competent w'it- 
ness or witnesses to prove the same.” 

By 
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By a former sect. (8) of this* all contracts^ for annuities with in- 
fants are declared void* any attempt to confirm the same after the 
age ^^twenty-one years notwithstanding* and that if any person 
<< sh^ either in person* by letter, agent* or otherwise howsoever* 
procure* engage* solicit* or ask any person being under the age 
of twenty-one years, to granti or attempt to grant* any annuity or 
** rent cliarge* or to execute any bond* deed* or other instrument* 
" for securing the same* or shall advance or procure* or treat'for, 
** any money to be sij^V^nced to any person under the age of twenty- 
one years upon cofisideration of any annuity or rent charge* to 
be secured or granted by such infant* after he or she shall have 
attained his or her age of twenty-one years, or shall induce, so- 
** licit* or procure any infant upon any treaty or transaction for 
money advanced* or to be advanced* to make oath* or give his 
or her word of honour or solemn promise* that he or she will 
not plead infancy* or make any other defence against the do- 
** luaiid of any such annuity or rent charge* or the repayment of 
the money advanced to him or her when under age* or that when 
'' he or she comes of age* he or she will confirm or ratify or any 
“ way substantiate such annuity or rent cliarge, every such person 
shall be guilty of a misdemeanor* and being thereof lawfully 
- convicted in any court of assize, oyer and terminer* or general 
gaol-delivery* shall and may be punished for the said offence 
by fine* imprisonment* or other corporal punishment* as the 
court shall think fit to award.*' 

8 . Monopolies. 

A monopoly is an allowance by the king to a particular person 
or persons of the sole buying, selling, making, working, or using 
of any thing, whereby the subject in general is restrained from 
the freedom of manufacturing or trading which he had before. 
Monopoly differs from iiigrossing only in this, that monopoly is 
by patent from the king, and ingrossing by the act of the subject 
between [>arty and party. 

But for the better understanding pf this subject, T shall consider, 

1. In what cases monopolies are illegal. 

2. How monopolies may be established or suppressed. 

3. In what cases tin, king may grant letters patent. 

4. How far authors and booksellers liave an exclusive copy- 
right in literary works. 

5. How far engravers have an exclusive right in engravings. 

6. How far calico printers have an exclusive ripit in thcii 
patterns. 

As to the First Point, wz. In what cases monopolies are illegal. 

Sect. 1. It is said* that all grants of this kind relating tp any 
known trade arc made void by the common law, as being jia^ inst 
the freedom of trade* and discouraging labour and indus^* and 
restraining persons from getting an honest livelihood by a lawful 
einploymeiit* and putting it in the power of particular persons to 

set 





set what prices they please qu a commodity ; all which are ma- 
yiifest jpconyemiences to the public. (1) 

Sect, 2. And upon this ground it hath been (a) resolve^ that 00 ^ H- Abr. 
the king’s grant to any particular corporation of the sole wpor- 
tation of any merchandize is void> whether such merchatuUze be 2 instidi." 
prohibited by statute or not. (2) 


Sect, 3, And for the like reasons it hath be<^ resolved, that (/>)2R. Abr. 
the grant of the sole (A) ingrossiiig of willa^and iiiit^ntories #in a 
spiritual court, or of the sole(c) making of hills, pick's, and writs ^ n/Abi^^nV 
in a court of law', to any particular person, is void/. " 3Aloii.75. 

Vern. iso. 

Sect, A, Also it hath been adjudged, that the king*'s'^ant of loMoiMO/. 
the sole making, importing, and selling of(rf) playing cards, is g 4 

void, notwithstanding the pretence that the playing with them is »5,&c. ^ * 

a matter merely of pleasure and recreation, and often much Mod. 67i. 
abused, and therefore proper to be restrained; for since the 
playing wdth them is in itself lawful and innocent, and the making vidci^Atk. 
of them an honest and laborious trade, there is no more rea- ist. 
son why any subject should be hindered from getting his liveli- 
hood by this than by any other employment. 

jtli' 

Sect, 5, Also it is holden, that the procuring or making use of^nst. 101 . 
ail unlawful monopoly is further restrained by the common law, 
by subjecting those who are guilty thereof to a fine and impri- 
sonment for the offence, as being malum in se, and contrary to 
the ancient and fundamental laws of the kingdom. And it is 
said, that there are precedents of prosecutions of this kind in 
former days ; but 1 cannot find any modern instance thereof. 


Sect, 6, By 21 Jac. 1. c. 3, All monopolies, and all com- 
missions, grants, licenses, charters and letters patents to any 
person or persons, bodies politic or corporate whatsoever, of 
or for the sole buying, selling, making, working, or using of 
any thing within this realm, or VV ale.s, or of..auy other inoiio- 
polies, and all proclamations, inhibitions, restraints, warrants 
“ of assistance, and all other matters whatsoever any way tending 
to the instituting, strengthening, furthering, or countenancing 
of the same, or any of them, are altogetlier contrary to th<^ 
laws of this realm, and so are and shall be utterly void, and of 
none effect^ and in nowise to be put in ure or execution.” 

Sect, 7, And by 21 Jac.l. c. 3. s, 2. All persons, bodies poli- 
" tic and corporate, whatsoever, shall be disabled and uncapable 
to have, use, exercise, or put in ure any monopoly, or any such 
commissi^, grant, or license, ike. or other thing tending as 
aforesaid^f any liberty, power, or faculty, grounded or pre- 
tended to be grounded upon them, or any of them.” 

Sect, 


(1) Tlie^king,and none but the king, (Skinner, 

224h) charter, may constiU^c fraternities for 
the ma i^jjm iient of foreign ana domestic trade, 
8 Co. may make by-laws in restraint, 

if they be for the regulation of trade. Sec Com. 
Dig. By-law, b. 3. c. a IVade, B. D. 1 D. 4. 
10 Mod. 1S9. 

(2) Hence also it seems, that the king’s charter, 
VOL. I. 


empowering particular persons to trade to. oud 
from such a ])lace is void, so far as it gives such 
persons an exclusive right of trading and debarring 
all others : and it seems now agreed, that nothing 
can exclude a subject from trade but an act of par- 
liament. Ray. 489. Chan. Ca. 165. Vernon, 127. 
Skinner, 165. 3 Mod. 126. 5 Bacon, 627. c, 3, 
Trade, 4. 

S S 
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Sect. 8 . Bj 2.1 Jac. 1 . c. 3. s« 7. The said act shall not ex- 
tend to any grant, privilege, power, or authority whatsoever 
before the said act, made, granted, allowed, or confirmed by 
any act of parliament, so long as the same shall continue in 
« force/' 

Sect. 9. And by 21 Jac. 1. c. 3. s. 9* " Nothing in the said 
act contained shall be in any wise prejudicial to any city, 
** borough, or town corporate within this realm, concerning any 
grants, cttalfters, or letters patents to them made, or concerning 
any custom usetf by or within them,, or unto any corporations, 
** ooli(ip,anics, or fellowships, of any art, trade, occupation, or 
mystery, or to any companies or societies of merchants within 
this realm, erected for the niainteiiaiicc, enlargement, or or- 
" dcring of any trade or merchandize ; but that the same char- 
“ ters^ customs, corporations, &c. and their liberties and iinmu- 
** nities shall be of such force and effect as they were before the 
“ making of the said act, and of none other.” 

Sect. 10. By 21 Jac. 1. c. 3. s. 10. Nothing in the said act 
" shall extend to any commission, grants, or letters patents, con- 
corning the digging, making, or compounding of saltpetre, or 
gunpowder, or the casting or making of ordnance, or shot for 
ordnance ; nor to any grant or letters patents of any office 
erected before the making of the said statute, and then in being, 
and put in execution, other than such offices as had been de- 
cried by proclamation ; but that all such grants, 8cc. shall be 
** of the like force and effect, and no other, as if the said act had 
never been made.” 


1 Jac. 2. c. 8. 1 ^ • But it is enacted by 1() Car. 1 . c. 2 1 . ** That it shall 

5 Cifo. 1 . c. 2r>. ** be lawful for all persons, as well strangers as natural-born sub- 
import any quantities of gunpowder whatsoever, pay- 
j.5Geo.2.c.32! duties for the same as by parliament 

21 Geo. 2. c. 38. ** shall tfe liniite^; and that it shall be lawful for all his majesty’s 
29 Geo. 2. c 16. « subjects of this his realm of England, to make and sell any 
** quantities of gunpowder at his pleasure, and also to bring into 
tins kingdom any quantities of saltpetre, brimstone, or any 
** other materia]^ for the making of gunpowder : and that if any 
** person shall fmt in execution any letters patents, proclamation, 
** edict, act, order, warrant, ’^^straint, or other inhibition w’hatso- 
ever, whereby the importation of gunpowder, saltpetre, brim- 
“ stone or other the materials aforementioned, shall be anywise 
prohibited or restrained, he shall incur prfemunireJ* 


3 Inst. 185. Sect. 12. By 21 Jac. 1. c. 3. s. 11, 12. Nothin in the said 
" act contained shall extend to any commission W- grant con- 
cerning the digging, compounding, or making of alum, or 
alum mines, &c. nor coiiceriiiug the licensing of the keeping of 
“ any tavern or selling of 'wiiics, to be spent in the niansioii- 
house, or other place in the tenure or occupation of tHfe party 
selling the same and a further provision is made in ||^ latter 
part of the statute for some particular grants to particular 
corporations and persons, as Newcastle upon Tyne, &c. 


3 Insu 185. Sect. IS. But it is said, that the said clause relating to alum 

was 
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was needless, because all such mines belong of course to the 
persons in whose grounds they are^ and therefore no privilege 
concerning them can be granted but in the king^s own ground. 

As to the Second Point, viz. In what manner illegal mo- 
nopolies may be suppressed. 

Sect. 14. By 21 Jac. 1. c. 3. s. 3. All monopolies, and all 
such commissions, grants, and licenses, &c. and aU other things 
'' tending as aforesaid, and the force and validity of^|heni, ought 
to be, and shall be examined, heard, tried, ind ddtermiiicd, by 
** and according to the common laws of this realm, ^nd not 
otherwise.” v; 

Sect. 15. In the construction of this clause it hath been holdcn, 3Tnst.i8S,id3. 
that all matters of this kiiul ouglit to be tried in the courts of ^ Atk. 484. 
common law only, and not at the council table, or in the Court of 
chancery, or any other court of like nature. (3) 

Sect. 16. And by 21 Jac. 1. c. 3. s. 4. ‘'If any person 
“ shall be hindered, grieved, disturbed, disquieted, or bis goods 
“ or chattels any way seized, attached, distrained, taken, carried 
“ away, or detained, by occasion or pretext of any monopoly, or^ 

“ of any such commission, grant, or license, &c. or other matter^ 

“ or thing lending as aforesaid, and will sue to be relieved in any 
“ of the premises, he shall have his remedy for the same at the 
“ common law, by action grounded on the said statute, to be 
“ heard and determined in the king’s bench, common pleas, or 
“ exchequer, against the party by whom he shall bo so hindered 
“ or grieved, Stc. or by wliom his goods shall be so seized or 
“ attached, &e. wherein every such person which shall be so hiu- 
“ dered or grieved, &c. or whose goods shall be so seized or 
“ attached, &c, shall recover three limes so much as the damage 
“ wliieli he sustained by means of such liindcrance, &c. and 
double costs ; and in such suits, or for the staying or^^lclaying 
thereof, no essoin, protection, wager of law, aid prayer, privi- 
“ lege, injunction, or order of restraijit, shall be in anywise 
“ |)raycd, granted, admitted, or allowed, nor any more than one 
“ imparlance: and if any person shall, after iiojtico that the ac- 
“ lion depending is grounded upon the said Statute, cause or 
“ procure any action at tlie common law grounded thereon to be 
“ stayed or delayed before judgment, by colour or means of any 
onler, warrant, power, or authority, save ordy of the court 
wherein sucli action shall be depending; or after jiidgniciU shall 
“'cause or procure the tjxcculion to be stayed or delayed, by 
“ colour ojgncans of any order, warrant, power or authority, 

“ save only*y w'rit of error or attaint, that then the said person 
“ or persons so offending shall incur a prmmnire'^ 

Sect. 

(3) Ckanccry wlU never a right claimed of right is to permit him upon his petition to use 

under U.charter from the crown, till there has been his name for the rq)cal of it in a scire facias at the 

an acti<^i|tt law to try tlie right. 2 Atkyns, 484. king’s suit, 3 Lev. 221. Dyer, 197. 6 Coke, 
But it is the Inkiest point of the Lord Chancellor’s Prince’s Case, 11 Coke, 74. t Ventris, 344. 6 
jurisdiction to cancel the king’s letters patent under Mod. 229. But questions concerning the efieclk’ 
the Great Seal. 4 lust. 88. And where a patent and extent of letters patents can only be tried in 

is granted to the prejudice of the subject, tlie king the king’s courts. Cowp. 173. 

SS2 
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s Inst. 183. Sect. 17- It is said, that the first branch of this last clause, re- 
lating to the delaying of causes of this kind before judgment, not 
only extendeth to the privy council^ chancery, exchequer cham- 
ber, and the like, but also to those who shall procure any war- 
rant from the king for such purpose ; and it is said, that the 
latter branch relating to the delaying of execution after judg- 
ment extendeth even to the judges of the court where the cause 
is depending. 

As to the Tiiinn Point, viz. In what cases the king may 
grant letters patent for the sole making and vending of any manu- 
facture, &c. 

1 Mod. S56. Sect. 18. It seems to be the better opinion, that the king may 
3 Keb. 79*2. grant to particular persons the sole use of some particular em- 
LiIcm* 106 107 (3S of printing the holy scriptures and law books, &c.) 

whereof an unrestrained liberty might be of dangerous conse- 
quences. 

+ Sect. 19« And by 21 .Jac. 1. c. 3. s. 10. it is provided, '‘That 
“ the restraints of that statute shall not extend to any letters 
patent or grants of privilege concerning printing.” 


‘ Noy, 182, 183. 20. It seemeth clear, that the king may, for a reasonable 

time, make a good grant to any one of the sole use of any art in- 
vented or first brought into the realm by the grantee. 

Sect. 21. Also by 21 Jac. 1. c. 3. s. G. “ No declaration in the 
statute mentioned shall extend to letters patents and grants of 
privilege for the term of fourteen years, or under, of the sole 
“ working or making of any manner of new manufactures within 
“ this realm, to the true and first inventor and inventors of such 
“ manufactures, which others, at the time of making such letters 
“ patents and grants, shall not use, so as also they be not con- 
tra ly to the law, nor mischievous to the state, by raising prices 
of commodities at home, or luiit of trade, or generally incon- 
venient; the said fourteen years to be accounted from the date 
of the first letters patents, or grant of such privilege, but that 
the same shall be of such force as they shouldHbe if the said 
act had never been made, and of none other.” 

Sect. 22. It hath been resolved, that no new invention con- 
3 Inst. 184. cerning the working of any manufacture is within the meaning 
of this exception, unless it be substantially new, ai^ not barely 
an additional improvement of an old one. 

Edgbury u. ste. 'Sect. 23. But it hath been resolved, that a patent granted for 
pliens, 1 Salk, ’^an old invention imported from abroad is good, provided it be 
entirely new in this kingdom. 

'^3 Inst 184. Sect. 24. Also it hath been holden, that a new invention to do 
10 Mod. isu 35 much work in a day by an engine, as formerly used to employ 

many 
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'if' 1. 

Mommies. 

many himds, is not within the said exception, 1>ecause it is incon- 
venient in turning so many labouring men to idleness, (a) 0>) But we 

Arkwright's 

Sect. 0,5, Also it scemeth clear, that no old manufacture in use s 
before can be prohibited in any grant of the sole use of any such bo<ib*i 25 .* 
new invention. 

Sect. 0,6. And it is decided, that a patent is void if the sjjecifi- Turner t|. Win- 
cation is ambiguous, or gives directions which tend to mislead 
the public. 

As to the FoiJiiTii Point, viz. How far authors and book- 
sellers have an exclusive copy-right in literary works, 1 shall 
consider, 

1 . For what length of time such copy-right may continue. 

0. How far the universities arc entitled to copy-right. 

In what manner copies are to be entered at Stationers* 

Hall. 

4. In what manner such copy-right may be assigned. 

5. What shall be considered literary works, and what as pirat- 
ing a copy-right. 

(). Wliat remedies are given to preserve this right. 

As to the first [larticular, viz. For what length of time such 
copy-right may continue. 

+ Sect. 0.7. Copy-right was first given by B Ann. c. J9. 
by which it is enacted, The author of any book or books, and 
** his assignee or assigns, shall have the sole liberty of printing and 
reprinting such book and books for the term of fourteen years, 
to commence from the day of first publishing the same, and no 
longer : provided always, that after the expiration of the said 
“ term of fourteen years, the sole right of printing or disposing of 
“ copies shall return to the authors thereof, if they are then living, 
for another term of fourteen years.*^ 

This term of fourteen years was extended by the statute of 
54 Geo. 3.^. 156. s. 4., by which it is enacted. That the author 
of any booK, or his assignee, ** shall have the sole liberty of 
“ printing and reprinting such book or books for the full term of 
“ Iwentt/^eight years, to commence from the day of first publishing, 
and also if the author shall be living at the end of that period, 

“ for the residue of his natural life.” 

t Sect, 28* U pon the former stat. it has been decided, upon great The case of ^ 
argument and deliberation, that the sole and exclusive copy-right Miller v. Tay^ 
in perpetuity which was conceived to remain in authors, or their to* 24 ir. 

assigns. 
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assigns, by the common law> after tbe pnMic&tioa of the^.works, 
is taken away by the above statute, and that they have now no 
other right than that which the statute confers. 

tid. Hardwicke, •f Sect. 29- It is said that this statute, being inten^i^d to secure 
S Atk. 143. property of books in the authors themselves, or tfte purchasers 

of the copy, as some recompense for ■ their pains and labour in 
waiting such works as may be useful to the learned world, sliall 
not be considered as establishing a monopoly, and therefore ought 
to receive a liberal construction. 

As to the second particular, vh. How far the universities are 
intitled to copy-right. 

+ Sect. SO. By 8 Ann. c. 19- s- 9. it is provided, " That no- 
** thing in the act contained shall extend, or be construed to ex- 
** tend, either to prejudice or confirm any right that the iinivcr- 
sides of Oxford and Cambridge, or the four universities in 
** Scotland, or any of them, or any person or persons have or 
claim to have to the printing or reprinting any book or copy 
** already printed or hereafter to be printed.'* 

Universities, &c. Sect. 31. And by 15 Geo. 3. c. 53. ** The said universities of 

the*ole%hrof England and Scotland, and the colleges of Eton, VV estminster, 
printing, &c. " and Winchester respectively, shall, at their several presses, have, 

for ever, the sole liberty of printing and reprinting all' such 
books as shall at any time heretofore have been, or (having not 
been heretofore published or assigned) shall at any time IhtC' 
after be bequeathed, or otherwise given by the author or authors 
** of the same respectively, or the representatives of such author 
or authors, to or in trust for the saiil universities, or to or in 
" trust for any college or house of learning within the same, or to 
" or in trust for the said four universities in Scotland, or to or in 
trust for the said colleges of Eton, Westminster, and Winches- 
" ter, or any of them, for the purposes aforesaid, unless the same 
shall have been bequeathed or given, or shall hereafter be bc- 
** queathed or given, for any term of years, or other limited term; 
" any law or usage to the contrary hereof in any wise notwith- 
standing." 

o «» 

Persons print- Sect. SO,. By 15 Gco. 3. c. 53. Sv 2, it is further enacted, 
ing or selling ** That if any bookseller, printer, or other person whatsoever, 
forfeiMhe ** shall print, reprint, or import, or cause to be printed, reprinted, 
and also Id. fbr “ imported, any such book or books ; or, knowing the same 
every sheet j ** to be SO printed or reprinted, shall sell, publish, or expose" to 
** sale, or cause to be sold, published, or exposed to sale, any 
** such book pr books ; then such offender or offender shall for- 
feit such book or books, and all and every sheet or sheets, being 
** part of such book or books, to the university, college, or house 
of learning, respectively, to w'hom the copy of such book or 
** books shall have been bequeathed or given as aforesaid, who 
shall forthwith damask and make waste paper of them ; and 
further, that every such offender or offenders shall forfeit one 

penny 
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penny for every sheet which sbaU be found in his, her, or their 
** custody, cither printed or printing, published or exposed to 
sale, contrary to the true intent and meaning of this act ; the 
one moiety thereof to the king’s most excellent majesty, his 
** heirs and successors, and the oilier moiety thereof to any per- 
son or pdfiE^bns who shall sue for the same ; to be recovered in 
any of his majesty’s courts of record at Westminster, or in the 
** court of session in, Scotland, by action of debt, bill, plaint, or 
information, iu which no wager of law, essoin, privilege, or pro- 
tection, or more than one imparlance, shall be allowed.” 

+ Sect* 33*. But by 15 Geo. 3. c. 53. s. 3. it is provided, That 
‘‘ nothing in this act shall extend to grant any exclusive right, 
otherwise than so long as the books or copies belonging to the 
“ said universities or colleges arc printed only at their own print- 
ing presses within the said universities or colleges respectively, 
** and for their sole benetlt and advantage ; and that if any uni- 
versity or college shall dtdegate, grant, lease, or sell llieir copy- 
‘‘ rights, or excliisivt^ rights of printuig the books hereby granted. 
'' or any part thereof, or shall allow, permit, or authorize any 
person or persons, or bodies corporate, to print or rcpiint the 
same, that then tlic privileges hereby granted are to become 
void and of no elFect, in the same manner as if this act had not 
** been made; but the said universities and colleges as aforesaid, 
** shall nevertheless have a right t<i sell such copies so bequeathed 
or given as aforesaid, in like maimer as any author or authors 
now may do under the provisions of the statute of the eighth 
“ year of her majesty queen Anne.” 

+ Sect* 34. By 15 Geo. 3. c. 53. s. 4. ** And whereas many 
persons may through ignorance offend against this act, unless 
some provision be madt; whereby the properly of every such 
book as is intended by this act to be secured to the said universi- 
ties, colleges, and houses of learning within the same, and to the 
said universities in Scotland, and to the respective colleges of 
Eton, VVcstiiiinster, and Winchester, may be ascertained and 
known ; be it therefore enacted by the authority aforesaid, 
That nothing in this act contained shall be construed to extend 
to subject any bookseller, printer, or other person wliatsoever, 
“ to the forfeitures or penalties herein mentioned, for or by rea- 
“ son of the printing or reprinting, importing or exposing to sale, 
any book or books, unless the title to the copy of such book or 
books w'hich has or have been already bequeathed or given to any 
of the said universities or colleges aforesaid, be entered in the re- 
gister-bookof the company of stationers kept for that purpose, in 
such manner as hath been usual, on or before the twenty-fourth 
day of June, one thousand seven hundred and^ seventynfive ; 
and of all and every such book or books as may or shall here* 
after be bequeathed or given as aforesaid, be entered in sudi 
register within the space of two months after any such bequest 
or gift shall have come to the knowledge of the vice chancellors 
of the said universities, or heads of houses and colleges of 
learning, or of the principal of any of the said four universities 

respectively ; 


m 


one moiety to 
his majesty, and 
the other to the 
prosecutor. 


No person »uh- 
jecl to j)cnultios 
unless cnlcred, 
before, &c. 
Uooks must 
eiilered wilhin 
two months af- 
ter bequest. 
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** respectively,; for every of which entries so to be made as afbire* 
“ said, thb sum of sixpence shall be paid, and no more ; W’hich 
said register-book shall and may, at all seasonable and Con- 
vcnient times, be referred to, and inspected by any bookseller, 
printer, or other person, without any fee or re^||rd ; and the 
“ clerk of the said company of stationers shall, whell^^nd as often 
as thereunto required, give a certificate under his hand of such 
“ entry Or entries, and for every such certificate may take a fee 
not exceeding sixpence." 

If uiirk nrgiect t Scct. S5, By lo Geo. 3. c. 53. s! 5. it is further enacted, 
to niaive entry, « ''Fhat if the clcrk of the said company of stationers for the time 
Ui'iiave rofuse or neglect to register, or make such entiy or 

fieiit, &c. entries, or to give such certificate, being thereunto required by 

the agent of either of the said universities or colleges aforesaid, 
lawfully authorized for that purpose, then either of the said 
universities or colleges aforesaid, being the proprietor of such 
“ copy-right or copy-rights as aforesaid (notice being first given 
of such refusal by advertisement in the Gazette), shall have the 
“ like bciKifits as if such entry or entries, certificate or certificates, 
‘‘ had been duly made and given ; and the clerk so refusing shall, 
** for every such offence, forfeit twenty pounds to the proprietor 
“ or proprietors <if every such copy-right ; to be recovered in any 
of his inajcsty’s courts of record at Westminster, or in the 
court of session in Scotland, by action of debt, bill, plaint, or 
information, in which no wager of law, (?ssoin, privilege, pro- 
tcction, or more than one imparlance shall be allowed." 

Limifsiiion ( t Scct, 3f3. And by 15 Geo. 3. c. 53. s. 7. it is further enacted, 
iutioji.s. « That if any action or suit shall be commenced or brought 

** against any person c)r persons whatsoever, for doing, or causing 
to be done?, any tiling in pursuance of this .act, the defendants 
Conoral ib^iie. in such action may plead the general issue, and give the special 
‘‘ matter in evidence ; and if upon such action a verdict, or if 
the f-amc shall be brought in the court of session in Scotland, a 
'^ judgment he given for the defcuilant, or the plaintiff become 
“ nonsuited, ami discontin.»o his action, then the defendant shall 
have and recover his full costs, for which he shall have the same 
“ remedy as a defendant in any case by law hath." ^ 

As to the third particular, viz. In what manner copies are to 
be entered at Stationers’-Hall. 

Copies of books t Sect. 37. By 8 Ann. c. 19. s. 2. “ And whereas many per- 
to be ejitcrcfl gons may, through ignorance, offend against this act, unless some 

before pubiica- iii * 

tion in tl)e rctris- Provision be made whereby the property in every such book as is 
r-bookoftbe intended by this act to be secured to the proprietor or pro- 
Hiipjmy of hta- ^yiivtors tlierliif may be ascertained, as likewise the consent of 
proprietor or proprietors for the printing or reprinting of 
L‘d at any tiiue siich book or books may from time td time be known be it 
without fc'o. therefore further enacted, '^Tliat nothing in this act contained 
shall be construed to extend to subject any bookseller, printer, or 
** other person whatsoever, to the forfeitures or penalties therein 

“ mentioned. 



mentioned, for or by reason of the printing or reprinting of any 
book or books without such consent as aforesaid, unless the 
title to the copy of such book or books hereafter published, 
shall, before such publication^ be entered in the register-book 
of the company of stationers, in such manner as hath been 
usual, wl^^ register-book shall at all times be kept at the hall 
of the said company, and unless such consent of the proprietor 
or proprietors be in like maimer entered as aforesaid,^ for every 
of which several entries sixpence shall be paid, and no more ; 
which said register-book may, at all seasonable and convenient 
times, be resorted to and inspected by any bookseller, printer, 
or other person, for the purposes bcforenientioned, without 
any fee or reward ; and the clerk of the said company of sta- 
tioners shall, when and as often as thereunto required, give a 
certificate under his hand of such entry or entries, and for every 
such certificate may take a fee not exceeding sixpence.” 

+ Seel. 38. By 8 Ann. c. ly. s. 3. it is provided, That if 
the clerk of the said company of stationers for tlie lime being 

■ shall refuse or neglect to register or make such erntry or en- 
tries, or to give such certificate, being thereunto required by 

■ the author or proprietor of sucli cojiy or copies, in the presence 
of two or more credible wiliH*sscs, that then such person and 
persons so refusing, notice being first duly given of such re- 
fusal, by an advertisement in the (jlazcjtte, shall have the like 
benefit as if such entry or entries, certificate or certificates had 
been duly made and given ; and that the clerks so refusing 
shall, for any such offence, forfeit to the proprietor of such 
copy or copies the sum of twenty pounds, to be recovered in 
any of her majesty’s courts of record at Westminster, by action 
of debt, bill, plaint, or information, in wliich no wager of law, 
essoin, privilege, or protection, or more than one imparlance 
shall be allowed.” 

By the above in part recited statute of 8 Anne, c. 19, certain 
regulations were enacted with respect to entering new works at 
Stationers’ Hall, and delivering copies for the use of certain pub- 
lic libraries, which, by sect. 5,, the publisher was directed to do, 
and tlie warehouse-keeper was to deliver them to the respective 
libraries, iiifder certain penalties; these were repealed by the last- 
mentioned statute 54 Geo. 3, c. 15G, and other provisions sub- 
stituted in lieu thereof : for by sect. *2, of that statute, it is enacted. 
That eleven printed copies of the whole of every book, and of 
“ every volume thereof, upon the paper upon which the largest 
number or impression of such book shall be printed for sale, 
together with all maps and prints belonging thereto, which, 
“ after the passing of this act, shall be printed and, published, on 
“ demand thereof being made in writing to, or left at the place 
of abode of the publisher or publishers thereof, at any time 
** witlrin twelve months next after the publication thereof, under 
" the hand of the warehouse-keeper of the Company of Station- 
"" ers, or the librarian, or other thereto authorized by the 

persons, or body politic and corporate, proprietors or managers 
“ of the libraries following, viz. the British Museum, Sion College, 

** the 


Clerk of the 
company to give 
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“ the Bo^dkian Ldbrary, Oxford, the Public Library at Cttmhridge; 
** the Library of the Pamlty of Advocates at Edinburgh, the £z- 
braiies of the Four Universities of' Scotlarid, Trinity College 
hibrari/, ami the Kings Library at Dublin, or so many of such 
Warehouse- eleven copies as shall be respectively demanded behalf of 
ver the books" libraries respectively, shall be delivered by i^c publisher 

within one ** or publishers thereof, within one month after demand made 
month afu*r dc- thereof .in writing as aforesaid to the warehouse-keeper of the 

iiiand. « gjjjj Company of Stationers for the time being ; which copies 

" the said warehouse-keeper shall and he is hereby required to re- 
ccive at the Hall of j|^e said Company, for the use of the library 
for which such deiristiid shall be made within twelve months as 
“ aforesaid ; and the said warehouse-keeper is hereby required, 
within one month after such book or vohiine shall be so deli- 
“ vered to him as aforesaid, tt) deliver the same for the use of such 
“ library; and if any publisher, or the warehouse-keeper of the 
said Company of Stationers, shall not observe the directions of 
" this act therein, that then he and they, so making default iirnot 
direcUonsofU^ delivering or receiving the said eleven printed copies as aforc- 
act. said, shall forfeit, besides the value of the said printed copies, 

the sum of live pounds for each copy not so delivered or rc- 
ceived, together with full costs of suit ; the same to be reco- 
vered by the person or persons, or body politic oi’ corporate, 
proprietors or managers of the library, for the use w hereof such 
** copy or copies ought to have been delivered or received ; for 
which penalty and value, such person or persons, bodies poli- 
“ tic or corporate is or are hereby authorized to sue by action of 
debt, 

By sect* 3, the above libraries are only entitled to the addi- 
tional mutter of a second edition, or any subsequent one. 

As to the fourth particular, viz. In what niunner such coj)}- 
riglit may be assigned. 

Sert. 39. It Jiath been detcrmiiird that the author is not di- 
vested of the copy-right by his ihdivcring the manuscript of it to 
the printer to be printed, /or this is ordy an authority to the 
printer to print that edition ; and therefore the author may after- 
wards grant the copy- right to another person. c 

2 Bro.C.C. 80. Sect. 4(). It hath also been determined, that if an author make 
an assignment of “ all his right and interest” in his work, he 
thereby transfers not only his absolute right for the first fourteen 
years, but also bis contingent interest in the second term that 
may accrue to him on his being alive at the determination of the 
first. 

As to tliefiftfi particular, viz- What shall be considered a literary 
work, and what a pirating of copy-right. 

Bachv. J^>ng- t Sect* 41. It has been determined, that a person who writes 
Cowp. a sonata, or other musical composition, is entitled to the cxclu- 

* .. sive copy-right of it under 8 Ann. c. 9. j for the recital of the 

statute says, " Whereas printers, booksellers, and other persons 

have. 


KitnpIorK V. 
Cii He, 4. Viii. 
Abr. 278. 


1 



CiuiO. 


tSaire, of lote# frequently taken the liberty of printings reprinting, 

**, and pablkhiiig books and other writings, without the consent 
** of the authors or proprietors of such books and writings, &c.” 
and therefore the statute is not confined to language and letters ; 
and music js a science and may be written ; that is, the coin< 
poser’s idea^i may be conveyed by signs and marks, which is 
sufficient ; for, by a more narrow interpretation of the statute, 
algebra, mathematics, arithmetic, hieroglyphics, would be ex- 
cluded. 

+ Sect* 465'. It hath also been cleteriain^d, that the publication Pope v. Curl, 
of an epistolary correspondence, either hf ihe permission of the ^ Atk.3iy. 
writer or receiver of the letters, is as much the subject of copy- 
right as any other literary work. 

t Sect. 43. The principal part of Mr. Gray’s poems had been Mason v. Mur- 
published many years; Mr. Mason republished them, with tin* ray.yBr. C. 
life of Mr. Gray, and introduced other poems of Mr. Gray’s, till ^ * 
liien impublislied; and it was held that this was an original work, 
and that the autlior was entitled to copv'iight therein. 

t Sect. 44. But if an author publish a work, as, for instance, eWr, C.C. 83. 
the translation of Don Quixote, and another p(?rson publish the 
same work, only adding plates, the mere act of embellishing will 
not make the second publication an original work. 

t Sect. 45. So also whore a book of roads was printed in letter- Caman v. 
press, and it was republished before the eo})y-riglit liad expired, Br. 

with the great roads engraved on copper-plates, and the cross- 
roads in letter-jiress, it was decreed that this alteration did not 
make the whole of the second publication original, and an in- 
junction was granted ; but if a man make a new survey by actual 
measurement of the same roads, of which a survey is before 
published, a publication ol’ the second survey w'ould be a new 
work, how similar soever it might be to the first jiublication. 

• 

t Sect. 46. It seems to be agreed, that the author of a real Barrow v, 
and fair abridgment of a work is intillcd to the copy- right of it; 
for abridgments may with great propriety be called new books, 
because not only the paper and print, but the invention, learning, 
and judgment of the author is shewn in them; and in many cases 
abridgments are extremely useful, as Le .lournal des S^avans, 
and several others that might be mentioned, although in some in- 
stances they may prejudice the original work, by mistaking and 
curtailing the sense of the author : but when books arc colourably Gilts v. Wil- 
shortened only, as where a book called Modern Crown Law” cox, *2 Aik, ill. 
appeared in fact borrowed almost verbatim from Hale’s Pleas of 
the Crown, only some old repealed statutes left out, and all the 
Latin and French quotations put into English, it was held that 
the author was not entitled to any copy-right therein. 

t Sect. 47. So also where a second book no otherwise varies 

from 
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from the first than by leaving out certain parts, and only by that 
means shortening it, it has been held not to b^ a fair abridgment, 
and that the author had no copy-right therein"! 

t extracts from a work may be published in a 

696. ’ magazine. 

Cuiman v. f Sect. 49 • It hath been determined, that after a dramatic 

Rt'* 3 * 245 ^ "* * work has been represented on the stage, and the copy-right of 
‘ the drama sold by the author, the representation of the same piece 

on another stage is not a piracy within the 8 Ann. c. 19- ; for 
reporting any thing from memory caie never be a publication 
within that statute. 

t Sect. 50. But it hath been determined, that if a dramatic 
author sulfer his piece to be performed only by his particular 
permission, taking the copy from the prompter when the repre- 
sentation is over, but never prints or publishes it, it is piracy 
to take down the piece in short-hand while it is representing, and 
to publish it, although the inarcuracics of the short-hand writer 
arc corrected by the memory of the publisher. 

Curl, 2 -f Sect. 51 . So also the writer of familiar letters retains a right 
Rep. 332. ^ contents of his letters, and the person to whom they are 

sent has only a special property in them ; and the sending does 
not give a license to any person whatsoever to publish them to 
the world, for the property of them subsists in the writer. 

As to the sixth particular, viz. What remedies are given to pe- 
serve copy-right. 

By 54 Geo. 3. c. 150. s. 4. it is enacted, That if any book- 
seller or printer or other person whatsoever, in any part of the 
United Kingdom of Great Britain and Ireland, in the Isles of 
“ Man, 'Jersey or Guernsey, or in any other part of the British 
dominions, shall, from and after the passing of this act, within 
the terms and times granted and limited by this act as aforesaid, 
print, reprint or import, or shall cause to be printed, reprinted 
“ or imported, any such book or b^oks, without the consent of 
" the author or authors, or other proprietor or proprietors of 
‘‘ the copy-right of and in such book or books, first had and ob- 
taiued in writing ; or knowing the same to be so printed, re- 
printed or imported, without such consent of such author or 
“ authors, or other proprietor or proprietors, shall sell, publish 
“ or expose to sale, or cause to be sold, published or exposed to 
** sale, or shall have in his or their possession for sale, aiiy such 
book or books, without such consent first had and obtained as 
aforesaid, then such offender or offenders shall be liable to a 
special action on the case, at the suit of the author or authors, 

“ or other proprietor or proprietors of the copy-right of such 
“ book or books so unlawfully printed, reprinted or imported, 
or published or exposed to sale, or being in the possession of 
such offender or offenders for sale as aforesaid, contrary to the 
“ true intent and meaning of this act : and very such author or 
authors, or other proprietor or proprietors, shall and may, by 
and in such special action upon the case, to be so brought 

against 
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against fluth offender or offenders^ in any court of record in 
that part of the §^id United Kingdom, or of the British doini* 
nions, in which the offence shall be coniiiiitted, recover such 
“ damages as the jury on the trial of such action, or on the cxe- 
cution of a writ of inquir\' thereon, shall give or assess, together 
with double costs of suit ; in which action no wager of* law, 
essoin, privilege or protection, nor more than one imparlance, 
shall be allowed ; and all and every such offender and offenders 
shall also forfeit such book or books, and all and every sheet 
being part of such book or books, and shall deliver the same 
to the author or authovs, or other proprietor or proprietors of 
“ the copyright of such book or books, upon order of any court 
of record in which any action or suit in law or equity shall be 
commenced or prosecuted by such author or authors, or other pro* 
prictor or proprietors, to be made on motion or petition to the 
said court, and the said author or authors, or other proprietor or 
proprietors, shall forthwith damask or make waste paper of the said 
book or books and sheet or sheets ; and all and every such 
offender and offenders shall also forfeit the sum of three pence 
for every sheet thereof, eitlier printed or printing, or published 
or exposed to sale, contrary to the true intent and meaning of 
this act; the one moiety thereof to the king’s most excellent 
majesty, his heirs and successors; and the other moiety theicof 
to any person or persons who shall sue for the same, in any 
such court of record, by action of debt, bill, plaint or iiiforma- 
tion, in which no wager of law, essoin, privilege, or protection, 
nor more than one imparlance shall be allow ed : provided al- 
ways, that in Scotland such offender or offenders shall be liable 
to an action of damages in the court of session in Scotland, 
which shall and may be brought and prosecuted in the same 
manner in which any other action of damages to tlie like 
amount may be brought and prosecuted there ; and in any such 
action where damages sliall be awarded, double costs of suit or 
expenses of process shall be allowx'd,” 

By sect. 5. of the act, the title to the book must be entered 
within one month after the tirst day of sale, publication or adver- 
tisement, within the bills of mortality, or w ithiii three months if 
published in any other part of the United Kingdom, in the 
register bdbk of the Stationers’ Company, and a copy on the 
best paper delivered for the use of the British Museum, under a 
penalty in default of making such entry by the publisher of live 
poundsiund eleven times the price of the book, w^ith a proviso, 
that the default shall not affect the title to copy-right but only 
subject the person making default to the penally. 

f Sect. 52. It hath been determined on the statute of Ann- that * 

if a book hasbeen pirated, and printed in Ireland, yet that will not * 
excuse the vendor from the penalties of this act. 

+ Sect. 53. So also it hath been determined, that an action l^rd MausfieW, 
may be brought, or an injunction obtained in a court of equity, * Kep.sao. 
although the publication be not entered at Stationers’ Hall. 

f Sect. 
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t StcL 54, By Geo*2.c. 36. s. 1. ** It shall not be lawful for 
any person or persons whatsoever to inipo^pr bring into this 
kini^m for sale, any book or books first composed or written, 
" and^inted and published in this kingdom, and reprinted in any 
other place or country whatsoever ; and if any person or per- 
sons shall import or bring into this kingdom for s^e any printed 
book or books so first composed or written, and printed in this 
kingdom, and reprinted in other place or country, as aforesaid; 
or knowing the same to be so reprinted or imported, contrary 
to the true intent and meaning of this act, shall sell, publish, or 
** expose to sale any such book or books ; then every such person 
or persons so doing or offending, shall forfeit the said book or 
" books, and all or every sheet or sheets thereof ; and the same 
shall be forthwith damasked, and made waste paper; and 
further, that every such offender or offenders shall forfeit the 
sum of five pounds, and double the value of every book which 
he or they shall so import or bring into this kingdom, or shall 
knowingly sell, publish, or expose to sale, or cause to be sold, 
published, or exposed to sale, contrary to the true intent and 
meaning of tliis act ; the one moiety thereof to the king’s most 
excellent majesty, his heirs and successors, and the other moiety 
** to any person or persons that shall sue for the same ; to be re- 
" covered with costs of suit in any of his majesty’s courts of 
record ^at Westminster by action of debt, bill, plaint, or inforina- 
tion; in which no wager of law, essoin, or protection, or more 
than one imparlance shall be allowed ; and if the offence be 
committed in Scotland, to be recovered before the court of 
session there, by summary action : provided that this act shall 
not extend to any book that has not been printed or reprinted 
“ ill tliis kingdom within twenty years before the same shall be 
imported.” 

‘f* Sect, 55. By 12 Geo. 2. c. :]6. s. 2. it is further enacted, 

** TJiat nothing in this act contained shall extend to prevent or 
** hiiuler the importation of any book first composed or written, 
and printed in this kingdom, which shall or may be reprinted 
abro’id, and inserted aiitong other books or tracts, and to be 
** sold therewith, in any collccliou where the greatest part of such 
collection shall have been first composed or written, and printed 
abroad; any thing in this a'^t contained to the contrery notvvith- 
standing.” 

t Sect. 5 Ck It hath been determined under this statute, that 
two penalties may be incurred on the same day, if the acts of sale 
are distinct. 

+ Sect, 57 • By 34 Geo. 3. c. 20. s. 37. ** It sliall not be 
lawful for any person or persons whatsoever to import or bring 
into this kingdom, for sale, any book or books first composed, 
written, or printed, and published in this kingdom, and reprinted 
in any other country or place whatsoever ; and if any person or 
persons shall import or bring, or cause to be imported or 
** brought into this kingdom, for sale, any printed book or books 
first composed, written, or printed and published in this king- 
dom, and reprinted in any other country or place as aforesaid, 

or 



'' or sholl koowingly sell, publuih, expose to sale, or have Jn his, 
her, or their po^g|sioii for sale, any such book or books, then 
** every such boo^^d books shall be forfeited, and shall ^d may 
be seized by any officer or officers of customs or excise,ihd the 
** same shall be forthwith made waste paper; and further, that 
“ every person and persons so offending, being duly convicted 
thereof, shall for every such offence forfeit the sum of ten 
pounds, and double the value of. each and every copy of such 
‘‘ bpok or books which he, she, or they, shall so import or bring, 
or cause to be imported or brought into this kingdom, or shall 
** knowingly sell, publish,* expose to sale, or cause to be sold, 
published, or exposed to sale, or shall have in his, her, or their 
** possession for sale, contrary to the true intent and meaning of 
this act ; and the commissioners of customs in England and 
“ Scotland respectively (in case the same shall be seized by any excise may 
** officer or officers of the customs), and tlie commissioners of reward their 
excise in England and Scotland respectively (in case tlie same 
“ shall be seized by any officer or officers of excise), shall also 
reward the officer or officers who shall seize any such books 
" which shall be so made waste paper of, with such sum or sums 
** of money as tliey tlie said respective commissioners shall think 
“ lit, not exceeding the value of such books; such rewards re- 
“ spcctively to be paid by the said respective commissioners out 
of any money in llicir hands respectively arising from the duties 
by this act imposed : provided, that this act shall not extend to 
“ any book that has not been printed or reprinted in this kingdom 
** within twenty years before the same shall be imported, nor to 
any book reprinted abroad, and inserted aniong other books or 
** tracts to be sold therewith in any collection where the greatest 
'' part of such collection shall have been first composed or written 
abroad.” 

As to the Firm Point, viz. How far engravers have an ex- 
clusive right to engravings. 

f Seel. .58. By 8 Geo. 2. c. J.i. s. 1. it is enacted, That cveiy Property of 
person who shall invent and design, engrave, etch, or work in 
“ jnezzotinto or chlard oscuro; or from his own works and inven- fourteen years, 
tions shall cause to be designed and engraved, etched, or worked 3 Wils. co. 
in mezzotinto or cliiaro oscuro, any historical or other print or 
“ prints, shall have the sole right and liberty of printing and re- 
printing the same for the term of fourteen years, to commence 
** from the day of the first publishing thereof, which shall be truly 
** engraved with the name of the proprietor on each plate, and 
“ printed oii every such print or prints ; and that if any printscllcr Proprietor's 
" or other person whatsoever, from and after the twenty-fourth 
“ day of June one thousand seven hundred and thirty-five, within prints 
the time limited by this act, shall engrave, etcli, or work as 
aforesaid, or in any other manner copy and sell, or cause to be prinJlcilc^" or 
engraved, etched, copied and sold, in the whole or in part, by others pirating 
varying, adding to, or diniinisbiiig from the main design, or the same, 
shall print, reprint, or import for sale, or cause to be printed, 
reprinted, or imported for sale, any such print or prints, or any ^ 

parts thereof, without the consent of the proprietor or proprie- 
'' tors thereof first had and obtained in writing, signed by him or 

.. them ' 
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them respectively in the presence of two or more credibre wil- 
nesses, or knowing the same to be so priii^^r reprinted, with- 
** out tbe consent of tlie proprietor or propnl^rs, shall publish, 
sell^OT expose to sale, or otherwise, or W any other manner 
‘‘ dispose of, or cause to be published, sold, or exposed to sale, or 
otherwise, or in any other manner disposed of, any such print 
or prints, without such consent first had and obtained as afore- 
said, then such offender or offenders shall forfeit the plate or 
plates on which such print or prints are or shall be copied, and 
“ all and every sheet or sheets (being part of, or whereon such 
print or prints are or shall be so cojiied or printed) to the pro- 
prietor or proprietors of such original print or prints, who shall 
forthwith destroy and damask the same ; and further, that every 
‘‘ such offender or offenders shall forfeit five shillings for every 
print which shall be found in his, her, or their custody, either 
“ printed or published, and exposed to sale, or otherwise disposed 
** of, contrary to the true intent and meaning of this act; the one 
moiety thereof to the king's most excellent majesty, his heirs 
and successors, and the other moiety thereof to any person or 
“ persons that shall sue for the same, to be recovered in any of 
** his majesty's courts of record at Westminster, by action of debt, 
bill, plaint, or information, in which no wager of law, essoin, 
privilege, or protection, or more than one imparlance, shall be 
« allowed." 

t Sect. 50, By 8 Geo. 2. c. 13. s. 2. it is enacted, That it 
** shall and may be lawful for any person or persons, who shall 
hereafter purchase any plate or plates for printing, from the 
original proprietors thereof, to print and reprint from the said 
plates, without incurring any of the penalties in this act men- 
“ tioned." 

+ Sect, 60. By 8 Geo. 2. c. 13. s, 3. it is further enacted, 

** That if any action or suit shall be commenced or brought 
“ against any person or persons whatsoever for doing or causing 
“ to be done any thing in pursuance of this act, the same shall be 
** brought within the spare of three months after so doing ; and 
the defendant or defendants, in siich action or suit, shall or may 
'' plead the general issue, and give the special matter in evidence; 
and if upon such action or suit a verdict shall be given for the 
defendant or defendants, < r if the plaintiff or plaiimffs become 
** nonsuited, or discontinue his, her, or their action or actions, 

'' then the defendant or defendants shall have and recover full 
" costs, for the recovery whereof he shall have the same remedy 
as any other defendant or defendants in aiiy other case hath or 
have by law.” 

+ Sect. 61. By 8 Geo. 2. c. 13. s. 4. it is further enacted. 
That if any action or suit shall be commenced or brought 
against any person or persons for any offence committed against 
this act, the same shall be brought within the space of three 
months after the discovery of every such offence, and not after- 
wai ds ; any thing in this act contained to the contrary notwdth- 
'* standing.” 

t Sect. 62. By 7 Geo. 3, c. 38, s. 1. it is enacted, That all 

"'and 




\ 
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** and every person and persons who shall invent or design,engrave, 
** etch^ or work Jjj^jjjj^zzotiwto or chiaro oscuro, or from his own 
** work, design, d^li^ntion, shall cause or procure to be d<|»igned, 
** engraved, etched, or worked in mezzothUo or chiaro any 

historical print or prints, or. any print or prints, of any portrait 
** conversation, landscape, or architecture, map, chart, or plan, or 
'' anyother print or prints whatsoever, shall have, and are hereby, 
** declared to have, the benefit and protection of the said act and 
" this act, under the restrictions and limitations hereinafter men 
" tioned. 


•f* Sect. 63. By 7 Geo. *3. c. 38. s. '' All and every person intitk*a to th<* 

'' and persons who shall engrave, etch, or work in mezzotinto or 
" chiaro oscuro, or cause to be engraved, etched, or worked, any &c, * 

** print taken from any picture, drawing, model, or sculpture, 

** cither ancient or modern, shall have, and are hereby declared 
** to have, the benefit and protection of the said act, and this act, 
for the term hereinafter mentioned, in like manner as if such 
print had been graved or drawn from the original design of such 
graver, etcher, or draftsman; and if any person shall engrave, 
print, and pul3lish, or import for sale, any copy of any such ' 
print, contrary to the true intent and meaning of this and the 
said former act, every such person shall be liable to the penal- 
** ties contained in the said act, to be recovered as therein and 
** hereinafter is mentioned.” 

f Sect. 64, By 7 Geo. 3. c. 38. s. 5. All and every the 

** penalties and penalty indicted by the said act, and extended, 

** and meant to be extended, to the several cases comprised in 
** this act, shall and may be sued for and recovered in like mau- 
** ner, and under the like restrictions and limitations, as in and by 
** the said act is declared and appointed ; and the plaintiflf or 
** common informer, in every such action (in case such plaintiff or 
** common informer shall recover any of the penalties incurred by 
this or the said former act), shall recover the same, together 
** with his full costs of suit.” 

t Sect. 65. By 7 Geo. 3. o. 38. s. (3. The party prosecuting 
shall commence his prosecution within the space of six calendar 
months after the offence committed.” 

+ Sect. 66', By 7 Geo. 3. c. 38. s. 6. it is further enacted. The right in- 
** That the sole right and liberty of printing and reprinting, in- 
tended to be secured and protected by the said former act and for twwlty-eight 
“ this act, shall be extended, continued, and be vested in the re- years. 

** spective proprietors, for the space of twenty-eight years, to 
** commence from the day of the first publishing of any of the 
** works respectively hereinbefore and in the said former act men- 
" tioned.” 

t Sect. 67. By 7 Geo. 3. c. 38. s. 8. “ If any action or suit Limitation of 
" shall be commenced or brought against any person or persons actions, 
whatsoever, for doing, or causipg to be done, any thing in pur- 
suance of this act, the same shall be brought within tne space 
of six calendar months after the fact committed ; and the de- 
fendant or defendants, in any such action or suit, shall or may 

. VOL. I. T T ^ ’ ’ ** 
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C4£ 


Ciciicral issue. 


Full costs. 


If any engraver, 
&c. shall en- 
grave &c. any 
print, ^virlluut 
tiic cuiisent uf 
the proprietor, 
he .shall be liable 
to damages, and 
double costs. 


Blackwell f». 
Harper, in 
chaiiccrv, before 
Lord flaid- 
wicke, Dee. 
1740. 2 Aik. 

93. 


Lord Ifard- 
Avicke. 

2 Aik. 93. 


(a) Ibid. 

Say IT qui turn v. 
Dicey el al’, 

3 Wilson G9. 


** plead the general issue, and give the special matter in evidence ; 
and if, upon such action or suit, a verdict be given for the 
defendant or defendants, or if the plaintii^P^'jplaintiifs become 
nonsuited, or discontinue his, her, or their action or actions, 
then the dtjfendant or defondunts shall have and recover full 
“ costs, for the recovery whereof he shall have the same remedy 
'' as any other defendant or defendants, in any other case, hath or 
have by law.’' 

+ Sect. G8. By 17 Geo. 3. c.57. s. 1. it is further enacted ^'That 
** if any engraver, etcher, priiitseller, or other person shall, within 
the lime limited by the aforesaid licts, or either of them, 
engrave, etch, or work, or cause or procure to be engraved, 
“ etched, or worked, hi mezzolinto or chiaro osenro, or otherwise, 
“ or in any other manner copy in the whole, or in part, by vary- 
iiig, adding to, or diminishing from, the main design, or shall 
'' print, reprint, or import for sale, or cause or procure to he 
printed, reprinted, or imported for sale, or shall publish, sell, 
or otherwise dispose of, or cause or procure to be published, 
sold, or otherwise disposed of, any copy or copies of any liisto- 
'' rical print or prints, or any print or prints of any portrait, con- 
versation, landscape, or architecture, map, chart, or plan, or any 
“ other print or prints whatsoever, which hath, or have been, or 
shall be, engraved, etched, drawn, or designed, in any part of 
Great Britain, without the express consent of the proprietor or 
proprietors thereof lirst had and obtained in writing, signed by 
“ him, her, or them respectively, with his, her, or tlieir own hand 
or hands, in the presence of, and attested by, two or more cre- 
“ diblc witnes.ses, then every such proprietor or proprietors shall 
and may, by and in a special action upon the case, to lie 
‘‘ brought against the person or persons so offending, recover 
“ such damages as a jury on the trial of such action, or on the 
“ execution of a writ of inquiry thereon, shall give or assess, to- 
gether with double costs of .suit,” 

f Sect. Gy. It has been detcrniined upon this statiuc, that the 
W'dils *' invent,” his own invention,’* do not confine the copy- 
right merely to works originating in the imagination of the artist, 
as allegorical or fabulous representations ; but that they mean the 
<ie.signiiig or engraving of any thing that is already in nature, as 
medicinal plants, buildings, houses, garden.s, 8cc. c, 

t Sect. 70. It has also been said by very high authority, that 
the words scjtlpsU el delincatit added to the name of the person 
who prints the work, are sufficient to shew ffiat person to be the 
proprietor. 

+ Sect. 71. It was also doubted, whether the property did not 
vest in the engraver, designer, &c. though the day of the publica- 
tion be not annexed to the .foot of the print, compliance with that 
direction of the act being thought only necessary to make the 
penalty accrue (a). But it has been determined, that the two 
conditions of the act, viz. the day of the first publishing the print, 
and the name of the proprietor thereof, must both of them be 
engraved and printed, in order that it may be known when the 
oifclusive right of the proprietor ceases, and when and against 

whom 



whom die person pupating may be guilty of offending against the 
act. 

+ Sect, 72. Aifdrft seems, that if it appear the date is anterior 
to the time when the person whose name the print bears became 
the proprietor of it, it is not within the protection of the act. 

t Sect*. 73. But it seems to be undecided, whether on the 
assignment of a print tlie name of the inventor, or tlie assignee, 
ought to appear. 

t Sect, 74. It hath also been determined, that the assignee of 
a print may maintain an action on 17 Cieo. 3, c. 67- against any 
person who pirates it, and that in sucli action it is not necessary 
to produce the plate itself in evidence, but tliat the production of 
one of the prints taken from the original ])lnte is sufficient ; but 
the date must always appear on the print. 

As to the Sixth Point, viz. How far calico-printers have an 
exclusive right to their patterns. 

Sect. 75, By 27 Geo. 3. c. 38. s. 1. it is enacted, That 
any person who shall invent, design, and print, or cause to be 
'' invented, designed, and printed, and become the proprietor of 
any new and original pattern or patterns for printing linens, 
“ cottons, calicos, or muslins, shall have the sole right and 
“ liberty of printing and reprinting the same for the term of two 
months, to commence from the day of the first publishing 
“ thereof, which shall be truly printed with the name of the 
printer or proprietors at <‘aeh end of every such piece of linen, 
cotton, calico, or muslin ; and that if any calico-printer, 
linen-draper, or other person whatsoever, from and after the 
first day of June, t)nc ihousaiid seven liuiidrfed and eighty-seven, 
'* within the time limited by this act, shall print, work, or copy, 
“ such original pattern or patterns, or cause to be printed, 
“ worked, or copied, such original pattern or patterns, or shall 
print or reprint, or cause to be printed or reprinted, any such 
pattern or patterns, and shall publish, sell, or expose to sale, or 
in any other inanner disposed of or cause to be publisiicd, sold, 
‘‘ or exposed to sale, or in an/ulher inanner dispose of, any Jinen, 
cotton, calico, or muslin, so printed, without the consent of the 
proprietor or proprietors thereof first had and obtained inwTiting, 
signed by Itliii or them respectively, in the presence of tw^o or more 
credible witnesses, knowing the same to be so printed or rc- 
printed without the consent of the proprietor or proprietors of 
‘‘ such pattern, then every such proprietor or proprietors shall and 
may, if the offence be comiiiitted in England, by and in a special 
** action upon the case, to be brouglit against tlie person or per- 
sons so offending, recover such damages as a jury on the trial 
“ of such action, or on the execution of a writ of inquiry thereon, 
shall give or assess, together with costs of suit, in which no 
wager of law, essoin, privilege, or protection, or more than one 
imparlance, shall be allowed ; and if the offence be committed 
in Scotland, every such proprietor or proprietors shall and may, 
by an action to be brought before the court of session, or any 
" judge competent to try civil causes within his bounds, recover 
such damages as the said court of session, or the said judge, 

T T 2 shall 
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but any person 
purchasing 
plates from the 


Mode of prose- 
cuting for of- 
fences against 
this act. 


give jor Assess^ end for payment wl f decree^shall be 
issued, with full costs of suit^ on which.; execution shall 
pa^ as is competent by the laws and pr Scotland in the 

like cases; provided nevertheless^ that^ . and maybe law- 
** ful for any person or persons who shall hereafter purchase any 
proprietor ^y ** plates, block or blocks^ for printing, from the original 

print therefrom. ** proprietors thereof, to print, reprint, and expose for sale, or 
** cause to be printed, reprinted, and exposed for sale, from the 
said plates or blocks, without being liable to any action on that 
" account.’* 

+ Sect. 76. By 27 Geo. 3. c. 38. s.‘ 2. ** If any action or suit 
shall be commenced or brought against any person or persons 
'* whatsoever, for any offence committed against this act, the same 
shall be brought within the space of six months after so doing, 
' and the defendant and defendants, in such action or suit, if 
brought in England, shall and may plead the general issue, and 
give the special matter in evidence; and if, upon such action 
or suit, a verdict shall be given for the defendant or defendants, 
" or if the plaintiff or plaintiffs become nonsuited, or discontinue 
his, her, or their action or actions, then the defendant or de- 
fendants shall have and receive full costs; for the recoveiy 
whereof he shall have the same remedy as any other defendant 
or defendants in any other case hath or have by law; and if 
such action be brought in Scotland, and not insisted in, or if 
the defender be assoilzied, then the defender shall be intitlcd 
to full costs, for the recovery whereof he shall have the same 
^ remedy as hereinbefore is given to the pursuer.” 

0 

9. Foresktliing, Ingromng, and Regiating. 

For the better understanding the nature of forestalling, ingross- 
ing, and regrating, and other such like offences, 1 shall consider ; 

1. How such offences are treated by the common law. 

2. How by statute. 

As to the First Point, viz, Hpw forestalling, ingrossing, arid 
regrating, are treated by the common law, I shall consider, 

1. What is esteemed an offence of this kind by the common 

law. • 

2. How such offence Is punishable by the common law. 

As to the first of these particulars, viz. What is esteemed an 
offence of this kind at common law. 

<«)43As<i.58« Sect. 1. It is said, that all endeavours whatsoever to enhance 
3 195, 196. the common price of any merchandize, and all kinds of practices 

icuTiciit, gjj apparent tendency thereto, whether by spreading 

false (a) rumours, or by {h), buying things in a market before the 
accustomed hour, or by buying and selling again the same thing 
in the same (c) market, or by any other such like devices, are 
highly criminal at common law, and that all such offences an- 
ciently came under the general notion of forestalling, which in- 
cluded all Ipds of offences of this nature. 


Preseiifiuent, 

JV. 

(JH) Croiu. 18. 
(e) Crom. 80. 


Seel, 



Ch.'fl9. 






Sect. S. And stt^^there can be no attempt of this Li^ but 
must be jpokeAnH^ls a high offence against the public, inas- 
much as it so tends to put a check npon trade, to the 

general inconveni^Wc^iof the people, by putting it out of dieir 
power to supply thetoselves with a commodify, without an un- 
reasonable expense, which often proves extremely oppressive to 
the poorer sort, and cannot but give just cause of confpiaitotto 
the richest. 

Sect* 3* But it hath been resolved^ that any merchantf \vh^ther s Inst 196. 
he be a subject or a foreigner, bringing victuals^ or any other Suminary, iso* 
merchandize into the realm, may sell the same in gross, btit that 
no person can lawfully buy within the realm any merchandize in 
gross, and sell the same in gross again, because by such meana 
the price will be inhanced, for the more hands any merchandize 
passeth through, the dearer it must grow, because every one will 
make his profit of it; and if such practices were allowable, a rich 
man might ingross into his hands a whole commodity, and then 
sell it at what price he should think fit; which is of such dan- 
gerous consequence, that the bare ingrossing of a whole commo- 
dity, with an intent to sell it at an unreasonable price, is an 
offence indictable at the common law, whether any part thereof c. Car. zsi, 
be sold by the ingrosser or not. 

Sect. 4. And so jealous js the common law of all practices of s Inst 197. 
this kind, that it will not suffer corn to be sold in the sheaf. Summary, tbi* 
perhaps for this reason, because by such means the market is in 
effect forestalled. 

As to the second particular, viz. In what manner offences of 
this kind are punishable by the common law. 

Sect. 5. It is said,' that by an ancient statute the offender was 
to be grievously amerced for the first offence; for the second, to 3 ingt, 195 , 
be condemned to the pillory; for the third, to be imprisoned; 
and for the fourth, to be condemned to abjure the vill. And 
there seems to be no doubt, but that at this day all offenders of 
this kind are liable to a fine^ and imprisonment, answerable to 
the heinousness of their offence, upon an indictment at common 
law. 

As to th^ Second Point, viz. In what manner these offences 
arc treated by statute. 

I shall consider what particular provisions have been made 
relating to this matter. 

The particular provisions of this statute are five-fold. 

1. The obliging all victuallers to sell at a reasonable price. 

Q. The allowing all foreigners free liberty of importing and 
selling victuals. 

3. The giving the great officers of state a power to tax the 

price of victuals. ^ V 

4. The prohibiting conspiracies to raise the price of victuals. 

3. The prohibiting all forestalling, ingrossingi a^^regrating. 

As 
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How butchers 
selling un- 
wholesome meat 
are to be pu- 
nished, vide 
1 vol. Running- 
ton’s Statutes, 

6 . 187. c. 7. 

y 4 Hen. 7. 
c. 3. they shall 
not kill beasts in 
wailed towns. 
By 21 Hen. 8. 
c, 8. they shall 
not kill calves 


As to the first particular^ viz. The oblijgiinjg all victuallers to 
sell at a reasonable price. 

Sect.Q, This depends upon (2.3 Ed w. 3. c. 6. by which it is 
enacted, ** That butchers, fishmongers, regrators, hostlers, brew- 
** ers, bakers, poulterers, and other sellers of all manner of 
victuals, shall be bound to sell the same for a reasonable 
price, having respect to the price that such victuals shall be 
" sold at in the places adjoining; so that such sellers have mo- 
** derate gains, reasonably to be required, according to the dis- 
** tance of the place from whence the said victuals be carried; 
** on pain to forfeit double the value, &c. And the chief officers 
" of towns arc required to see this statute executed, on pain of 
** paying the treble value of the thing sold, &c. 


but within the time prescribed. By 22 Hen. 8. c. 6. they are^ prohibited from keeping tan-houses. By 
1 Jac. 1. c. 22. they are not to kill calves under five wcck.s old. By 5 Ann. c. .34. s. 2. they are not to 
sell cattle to one anotiier in Loudon. By 7 Ann. c. 6. may sell dead calves or sheep. 


As to the second particular, viz. The allowing all foreigners 
free liberty of importing and selling victuals. 

Sect. 7. By (3 Rich. Q,. c. 10. and 1 1 Rich. 2. c. 7. and 1 
lien. 4. c. 17. it is enacted, That all niaiiiier of aliens, being 
‘‘ of the amity of the king, coming into any town of the realm 
with fish, or other victual, shall be under the king's especial 
** protection, and may cut their fishes iind victuals in pieces, and 
in part, or in all, at retail, or in gross, as to them best shall 
seeJii, to sell and make their prolit, &c.’' 


Sect. 3. By 14 Hen. (). c. f). “ Tf any man disturb any alien 
to sell liis fish in gross, or at retail, in part or in whole, ron- 
** trary to the above-mentioned ordinances, and thereof be duly 
** attainted at the suit of the king, or of the parly, he shall forfeit 
ten pounds, Sec." 


Vide also 24 
lien. 8. c. 3. 
2.5 Ill'll. 8. c. 1. 
27 Hen. 8, c. 9. 
which enjuin 
that butcher’s 
meat shall be 
sold by the 

S mnd, &c. 

ut by 33 
Hen. 8. c. 11. 
it may be sold 
by weight oi 
otherwise. 


As to the third particular, viz. The giving the great officer.s of 
state a power to tax the pi ice of victuals. 

Seti. 9- This depends upon lien. S. c. (2. by wliicli it is 
enacted, That to reiiicil*.^ the frequent rise of the price of 
** cheese, butter, capons, hens, chicken;>, and other necessary 
victuals for man's sustenance, by ingrossing 4 iid regrating the 
same; the lord chancelloi and other high officers of state, &.c. 
may, upon complaint of any enhancing of the prices of such 
victuals without gnnind or rea^=onable cause, in any part of the 
king’s dominions, set and tax n^asonable ptu:cs of such victuals : 
and that after proclamation made of such prices, all farmers, 
ovvncr.s, broggers, and all other victuallers whatsoever, having 
or keeping any such victuals to the intent to sell, shall sell the 
'' same to such of the king’s subjects as will buy them at such 
prices as shall be taxed such proclamation, under the pains 
to be limited in the said proclamation," 


Sect. 10. But by (25 Hen. 8. c. 2. ** The officers of cities, 
boroughs, or towns-corporate, and all other persons having 
** authority to set prices of such victuals, may set such prices in 
such manner as if the said act had nut been made." 


As 


... 



As to the fourth particular, viz. The prohibiting conspiracies 
to raise the pric^^^ictuals. 

* ^ 

Sect. 11. This appends upon 2 and SEdw. 6. c. 1.5. by which VKlcoEiiz. 
it is enacted, That if any butchers^ brewers, bakers, poulterers, <*- 4. 

“ cooks, coster-mongers, or fruiterers, shall conspire, covenant, 

** promise, or make any oaths, that they shall not sell their 
victuals but at certain prices; or if any artificers, workmen, 
or labourers, do conspire, covenant, or promise together, or 
** make any oaths, that they shall not make or do their works 
but at a certain price jor rate; or shall not enterprise, or take 
upon them to finish what another hath begun, or shall dd but 
a certain work in a day, or shall not work but at certain hours 
and times; every such person so conspiring, &c. shall forfeit 
“ for the first offence ten pounds; and if he pay not the same 
within six days, shall suffer twenty days imprisonment; and 
for the second offence shall forfeit twenty pounds, 8cc. and 
and for the third, forty pounds, &c. And if any such coiispi- 
racy, covenant, or promise, be made by any society, brother- 
“ hood, or company, of any craft, mystery, or occupation of the 
** victuallers abovc-nn'iitioncd, with the presence or consent of 
the more part of them, that then iiiiiiiediately upon such act of 
conspiracy, &c. over and besid(;s the particular punishment be- 
fore appointed, their corporation shall be dissolved; and that 
the said offences shall be dcteiinined at the assizes, sessions of 
“ the peace, or court Icet/* 

f Sect. VI. But by ‘i Geo. D. c. 14. No brewer, innkeeper, 
victualler, or oilier retailer of strong beer or ale, shall be MU‘d, 
impleaded, or molested by indictment, information, popular 
action or otherwise, for advancing the price of strong beer or 
ale in a reasonable degree.’’ 

f Sect. l‘>. And by *2 Geo. c. 14. it is also enacted, That 
“ if any brewer, innkeeper, victualler, or retailer of beer or ale, 

“ shall mix, or cause, or suffer to he mixed in any vessel, tub, 

“ measure, or otherwise, any strong beer, ale, or strong worts, 
with any small beer or ssnall worts, or witli water, after llie 
‘‘ gauge of such strong beer, ale, or strong worts shall have been 
“ taken by an officer of excise, he shall forfeit fifty pounds.” 

As to tlic fifth particular, viz. The prohibiting all forestalling, 
ingrossing, and regrating. 

f Sect. 14. This depended chiefly upon 3 and 4 Edw. 0. c. 21 ., 

^ and 6 Edw. 6. c. 14. altered by 5 Eliz. c. 5. s. 13., .5 Eliz. 
c. 12., and 13 Eliz. c. 25. s. 31. But it is recited by 12 Geo. 3. 
c. 71. That it has been found by experience that the restraints 
laid by several statutes upon the dealing in corn, meal, flour, cat- 
tle, and sundry other sorts of victuals, by preventing a free trade 
in the said commodities, have a tendency to discourage the 
growth, and to enhance the price of the same; which statutes, 
if put in execution, would bring a great distress upon the inha- 
bitants of many parts of tin’s kingdom, and in particular upon 
those of the cities of London and Westminster;” and thereupon 
it is enacted, That the 3 and 4 Edw. 6. c. 21.- the 5 and 6 

Edw. . 
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Edw. 6. c. 14.» the 9, and 3 Philip and Mary, c. 3., the 5 Eliz* 
c. 5. and c. 12., the 15 Car. 2. c. 8., and; 4 |j^ , much of 5 Ann. 
c. 34. as relates to butchers selling cattle^^ idive or dead, within 
‘‘ London and Westminster, and within ten miles thereof, and 
“ also all acts for the better enforcement of the same, being de* 
trimental to the supply of the labouring and manufacturing 
poor of this kindom, shall be, and the same are hereby de- 
dared to be, repealed.” 

2 Burn’s Jus- f Sect. 15. But as the statute of Edward the Sixth particu- 
ticc, 2:31, larly,, describes the several offences of forestalling, ingrossing, 

and regrating, which still continue offences at common law, it 
may be of use to recite it, notwithstanding it is repealed, as it 
contains a parliamentary description of those offences. 


All indictnifiit 
on this cliiiisc 
must cl I urge cx- 
|>rc.*>sl^ that the 
;ootls bouglit 
ero “ coming 
i the ninrliet to 

hi- sold.” 

1 Uolle’s Rep. 

421 , 


t Sect. l6. By 5 and 6 Edw. 6. c. 14.^ s. 1. ** Whoever shall 
“ buy, or cause to be bought, any merchandize, victual, or any 
“ other thing whatsoever coming by laud or by water toward 
** any market or fair to be sold in the same, or coming toward 
any city, port, haven, creek, or road, of this realm or Wales, 
“ from any parts beyond the sea, to be sold, or make any bar- 
gain, contract, or promise, for the having or buying of the same, 
or any part thereof, so coming as is aforesaid, before the same 
** shall be in the market, fair, city, or port, 8cc. ready to be sold, 
'' or shall make any motion by word, letter, message, or other- 
wise, to any person or persons for the enhancing of the price 
" or dearer selling of any thing above-mentioned, or else dis- 
“ siiadc, move, or stir any one coming to the market or fair to 
‘‘ abstain or forbear to bring or convey any of the things above 
‘‘ rehearsed to any market, city, or port, &c. to be sold, shall be 
deemed — A Foiikstatj.kr.” 


VidoO>\cD,i36. + Sect. 17 . By 5 and 6 Edw'. G. c. 14. s. 2. Whosoever shall 
by any means regrate, obtain, or get into his hands or posses- 
sion in any fair or market, any com, wine, fish, butter, cheese, 
candles, tallow, sheep, lambs, calves, swine, pigs, geese, capons, 
hens, chickens, pidgeons, conies, or other dead victual whatso- 
“ ever, that shall be brouglil to any fair or market to be sold, and 
do sell the same again in any fair or market holden in the same 
place, or within four miles thereof, shall be taken for — A 
“ Regratoh.” c 


Seel. 18. i>y 5 and 6 Edw. 6. c, 14. s. 3. ** Whosoever shall 
ingioss or get into his hands by buying, contracting, or pro- 
mise-taking, other than by demise, grant, or lease of land, or 
“ tithes, any coni growing in the fields, or any other corn or 
grain, butter, cheese, fish, or other dead victual whatsoever, 
** within the realm of England, to the intent to sell the same 
again, shall be reputed — An Unlawful Ingrosser.” 

In the construction of the' last-mentioned clauses, the follow- 
ing opinions have been holden. 

(a) 3 Inst. 193, Sect. IQ. I. That (a) salt is a victual within the meaning of it, 
Cr™ because it is of necessity of itself for the food and health 

ro. ar. mail, but also because it s^asoneth and inaketh wholesome 

beef, pork, and other victuals, in which respect it seemeth itself 

to 





T 
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to i^me under the notion of victual, and seemeth to be so un- 
derstood by the m^ers^of ISEliz. 1^. c. 525* as appears from 
par. 21. of that staMe. 

Sect 20. II. That (a) such victual only as is necessaiy for the (a) 3 Inst. 195. 
food of man is within the purview of it; and therefore that ap- 3. 

pies and cherries, and such like fruits, are not within the intent 
of it; for the words are, com or grain, butter, cheese, fish, or Cro. Jac. su. 
other dead victuals, which words are said to import the same as 
if it had been said, or other dead victuals of like quality: also it 
is said, that there is not any thing prohibited within the statute^ 
but what hath a proviso, how in some kind it might be brought; 
and themfore since there is not any such proviso for apples, that (b) Cro. Car. 
they never were intended to be restrained ; and agreeably hereto 
it hath been holden, that neither {b) hops (1) nor (c)malt are Con.Ow!'m ‘ 
within the meaning of the statute. 1 Roll. li. 

Sect. 21. III. That the buying of corn, with an intent to make 
(jl) starch of it, and then to sell it, is not within the said clause, ((2)Bridg.5,6. 
because it is not bought to be sold again in the same nature in 
which it was bought, but to be first altered by a trade or science, 
and then sold again. And for the like reason it seemeth to be 
the belter (c) opinion, that the buying of corn in order to make Cro. 0)1^231.* 
meal of it, and then to sell it, is no way within the said clause; Con, Ow. 135. 
and that the buying of (f) barley with an intent to make it into 
malt, and then to sell it, had no need of the exception made for con, 6w, i35. 
it in the said statute. 

Sect. 22. IV. That there is no necessity in an information or 
indictmeut grounded on the said clause for ingrossing any victual 
therein mentioned, to say(g) that the defendant did not come by fe)iJon. 157. 
it by a demise of land, &c, but that the defendant, if he have any 
such matter to allege in his defence, may give it in evidence. 

Sect. 23. V. That in every such information, &c. the words of 2 Leon. 35. 
the statute must be precisely pursued, and therefore that it is not 
sufficient to say, that the defendant bought so much corn, &c. 
because the words are, '' shall iiigross, or get into bis hands, by 
buying, &c.” 

Sect* 24. And it is further enacted by the said statute of 5 and 
(i Edw. 6. c.®l4. par. 4, 5, 6. ** That whoever shall offend in any 
‘‘ of the things before recited, and be thereof duly convicted, 
shall, for the first offence, suffer imprisonment for two months, 
and forfeit the vajue of the goods so by him bought or had; 
and, for the second offence, shall suffer imprisonment for one 
** half year, and forfeit the double value of the goods, &c.; and, 
for the third offence, shall be set on the pillory, and forfeit all 
** his goods, and be committed to prison during the king’s plea- 
** sure.*’ 

Sect. 25. And from hence it seems clearly to follow, as well sBuls.3i7. 
as from the general rules of law, that no information for any of Cro. Car. ssi. 

the 

‘ V 

(1) See the case of The King v. Waddingtoin, Ann. c. 12. s.24. by vrhicli brewers are prohibited 
(i East U. 143.) when the court decided hops to using any other bitter for their beer, 
be a victual, particularly since the statute of 9 
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the above-mentioned offences against the said statute can be good, 
without shewing in certain the quantity of tlie thing in relation to 
which the defendant is supposed to have incurred tlie penalty, not 
oidy because otherwise the judgment to be given on such an in- 
fonnation can never be pleaded in bar of any other, because it can- 
not appear that both of them were brought for the same thing, 
but also because it cannot appear to the court what forfeiture the 
defendant ought to incur, unless the extent of the offence, which 
is to be the measure of it, be specially set forth. And for those 
reasons it hath been adjudged, that an information for ingrossing 
corn, the quantity Avhereof is expressed by the word cumulus only, 
is not good ; yet it is said, that an indictment for ingrossing mag- 
nam quantilatem frumenli is sufficient. 

Of liegulating the Price of Victuals^ Sfc. 

The statutes against the offences of forestalling, ingrossing, and 
regratiiig, contained particular exc eptions to the general restraints 
^^hich they imposed. These exceptions ridated to corn, butter, 
clieese, t;attle, beer, cyder, mum, fish, wine, oil, sugar, salt, fish- 
mongers, \ictualiers, butchers, poulterers, badgers, drovers, h;s- 
sors, shipping, and castles and towns-corporate. Of the foregoing 
catalogue those excepfions which relate to fish, fishmongers, vic- 
tualhas, butchers, poulterers, lessors, shipping and castles, and 
towns-corporate, are repealed. But as the intention of the legis- 
lature, both in enacting and in rejiealing these statutes, in accom- 
modation to the emergencies of difti'rtait periods of time, was to 
regulate the price*, of victuals, and to pn'vent them from being ex- 
orbitantly raised upon, or improperly introduced to the public, by 
the respective dealers therein ; 1 shall endt^avour to collect tin*, 
several statutes which relate to the regulation under the following 
arraiigi’inent : 

1. As to the measure of corn. 

(2. As to bread, 
h As to beer. 

4. As to butler and clu t-se. 

5. As to catlh- and bub’hers. 

(i. As ^o fish. 

7. As to baeon and pork. 

8. As to hay and straw, 
lb As to fruit. 

10. As to honey and wax. 

1 1. : As to the measure of coals. (1) 

And First, As to tlie measure of corn. 

t Sect, 1. By 22 Car. 2. c. 8. s. 2. ** Whoever shall sell any 
sort of corn or grain, ground or uiiground, or any kind of salt, 

usually 

(l) jb'or ihc 1 emulation of Wood cut up for fuel, vide 43 Eliz. c. 14. 9 Ann. c. 15. and 10 Aun. c. 6. 


6 Motlern, 32. 
■Vide also, Cro. 
Car. 314. 

1 Roll. 11,12. 
1 Junes, 320. 
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usually sold by the bushel, by auy other than by Winchester 
‘‘ measure, marked in his majesty^s exchequer,^.and sealed as the 
act directs, containing eight gallons to the bushel, and no more 
or less, and tlie said bushel stricken even by the wood or brim 
of the same by the seller, shall forfeit forty shillings for every 
'' oflFonce, on comiction, before one justice, by one witness; to bo 
“ levied by the churchwardens, ike. by distress and sale ; and in 
“ default, imprisonment till paid/’ 

t Sect* 2. By 22 Car. 2. c. 8. s. 3. " If any mayor or other 
“ head officer shall knowingly permit the sanio, on conviction at 
“ the sessions, he shall forfeit live pounds, half to the prosecutor 
and half to the poor, by distress, or imprisonment till j)aid/’ 

t Scd. 3. By 22 and 23 Car. 2. c. 12. “ Wlioever shall sell 
“ or buy any corn ground or unground, or salt, by the bag with- 
“ out measuring, being thereunto required, or in any other nian- 
“ ner than as above directe<l, and that without sliaking of the said 
“ bushel or measure by the buyer, shall forfeit, beside the above 
“ penalty, all the corn, grain, or salt, bought or sold contrary to 
“ this act, or the value thereof, to the party com])lainiiig.” 

t ‘Scd. 4. By 22 and 23 Car. 2. c. 12, “ The proof shall li(‘ 

“ upon the deftnidant to make it appear by the oath of one wit- 
ness that he sold or bought the same lawfully; or, if he fail, 

“ he shall forfeit as before-mentioned, and which shall be distri- 
“ buted by the justice, half to the poor and half to the informer/’ 

+ SecL .5, It has been dc cided, lhat th(‘ object of the legislature Ilex r. JMajo!, 
ill passing tlic abov(^ statutes was to eslablisb tlirouglioiil the king- 
dom one measure only, and therefore tliat they virtually abolish * 
the use of those customary measures w hich wt;re used in particular 
places; (2) and that it is illegal to sell corn bv anv other measure 
than the Winchester measur<‘. (3) 

SecOxNDLY, As to bread. 

The making and selling of it is regulated b\ 3 (jco. 4. c. I0(). 
lor London and within ten miles of the Itoyal li\('hange; but as 
all the penalties arc receivable* before niagisti ates, they do not fall 
properly within a work treating of l^leas of the Crown, llu? 
reader is therefore n^fiMTcd to Burn’s Justice, where all the pro- 
visions upoi^this subject wall be found accurately dt'taih'd. 

'i'niKOLY, 


(2) It has often been a1 tempted b} the legisla- 
ture to intruiiiice an iiniforniity of weights and 
measures throiigliout the whole kingdom; but the 
attempt lias as often been defeated by the obsti- 
nacy and perverseness of iiitcreslc'd individnais. 
It seems also to have been attempted in the very 
early times of our history, for we find in Fleta the 
components of all the weights and measures of the 
kingdom. lie says that the bushel was formed 
thus; Item scire dibetmtv ram et ori^inempitndernm 
“ et memnrarmn, vi veraciter ct pajecte sciat, tium- 
** turn Had' termt lagem et qmntum Bussellum ; 
“ sed qtmdam non scire hoe potnint, nisi per artem 
** pondenm, ideodeponderibusest, videmP, Ktsriend', 
“ quod per diseretionem diseretiorxmf totins regni Jw- 
** gUic fuit niensura dondid regie composita, videt^fet 
•* per denar, AngUa, qui sterling’ ajqwllaiur^ H 
** tit rotmdusqui debet ponderare triginta duo grami 


“ frummii mcdivciia, el vnde rigenti denarii, fue' 
“ uaciam, ct diMltTini iincia’faciunt libram, el pomlus 

Olio liiirurum Jmmenii fuc' mensuram jalmm,el octo 
** jalonuiu' Jhmenli, fnc bus'seP de ipalms octo consaUt 
“ amnnune quarteriunu" (lib. 2. c. 12. Dc Pondera 
el Rlrii'iira.) 

(,‘j) F«»r the mode by which the averaged price 
of corn to h^ asecrlained, vide 10 Geo, 3. c. 39. 
and for the same in London and Essex, 21 Geo. 3. 
c, 50. For regulations respecting its importation, 
22 Car. 2. c, 13. 15 Car. 2. c. 7. 5 Geo. 2. e. 12. 
6 Geo. 3. c. 17. 13 Geo. 3. c. 43. 16 Geo. 3. c. 39. 
18 Geo. 3. c. 25. 19 Geo. 3, c. 29. For regulating 
ib exportation, vide 1 W. & M. c. 12, 1 Geo. c. 7. 

1 1 Geo. 2. c. 22. 13 Geo. 3. c. 43. s. 5. 14 Geo. 3. 
c. 64. 14Gco. 3. c. 5. and 11. fic 26. 16 Geo. 3. 
c. 37. 18 Geo. .'3. c. 16. 31 Geo. 3. c. 30. 
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Thirbly, As to ale and beer. 

No composition t Sect. 77* By 1 Will. 3. sess. 1. c. @4. s. 17. ** No common 
to be used. « brewcr or retailer of ale or beer shall use therein any molasses^ 
** coarse sugar^ or any composition or extract thereof^ on pain of 
forfeiting the said liquor^ and also one hundred pounds^ half to 
** the king and half to the prosecutor, if sued for in six months/’ 

Penalty. t ^ect. 78- By 10 & 1 1 \yilt 3. c. 21. s. 34. " If any common 

brewer or retailer shall cbihmit the said offence, or shall receive 
** into his custody any quantity of the said materials exceeding ten 
** pounds, he shall forfeit one hundred pounds, to be recovered 
and mitigated by the laws of excise ; and the servant or assistant 
therein, twenty pounds, in like manner ; and in default of pay- 
" ment shall be imprisoned three months.” 

Sect. 79. By 9 Ann. c. 12. par. 24. 26. "No common brewer, 
innkeeper, or victualler, shall use any broom, wojcmwood, or 
" other bitter ingredient (to serve instead of hops) in any beer or 
ale for sale (except infusing tlie same after it is brewed and 
" tunned, to make broom or wormwood ale or beer), on pain of 
" twenty pounds, half to the prosecutor, &c. to be levied by the 
laws of excise.” 


N. B. As to eii- 
liancing the 
price of ale, &c. 
vide 2 & 3 Kdw. 
6. c. 15. and 2 
(ico. .3. c. 14. 
before recited. 


Sect. 80. By 12 Ann. stat. 1. c. 2. " No common brewer or 
" retailer of beer or ale shall use any sugar, honey, foreign grains, 
" Guinea pepper, essentia bina, coculus indicus, or any unwhole- 
" some ingredients, in the brewing of ale or beer, or mix any of 
" tlicm therewith, on pain of 20, to be distributed, recovered,. 
" and mitigated as aforesaid.” 


Fourthly, As to the article of butter and cheese. 


Sect. 85. It is recited by 13 & 14 Car. 2- c. 26- " That as butter 
is one of the principal commodities of the product of this king- 
dom, and is not only of universal use at home, but that great 
quantities are exported,” it is thereupon enacted, "That every kil- 
" derkin of butter shall contain one hundred and twelve pounds, 
" every tirkin lifty-six pound.^ and every pot fourteen pounds, 
" reckoning sixteen ‘ounces to the pound, and exclusive of the tare 
" of the kilderkin, lirkin, or pot; that new and old butter shall not 
" be mixed; nor any whey-butter packed or mixed with butter 
" made of cream, but that every package shall contain the same 
" quality throughout ; that no butter shall be salted with any great 
" salt, nor more small salt mixed w'itli it tlian is necessaiy for its 
** preservation, on pain of forfeiting the same, and six times the 
" value of every different pound of butter.” 

Noble t Sect.SG. And it hath been decided, that as the legislature 

4 Xcrmltep. has^rdaiued by the above statute, that every pound of butter shall 
contain sixteen ounces, a custom that every pound of butter sold 
in a particular market-town shall weigh eighteen ounces, is bad. 

t Sect. 87. By 13 & 14 Car. 2. c. 20. s. 3. " No persons 
" whatsoever shall repack for sale any butter,, upon pain of dou- 
“ ble the value. And whoever shall pack butter, shall pack his 
butter into good and sufl^^ent casks, &c. and shall set upon 
every firkin and cask, when the same is thoroughly seasoned in 

" water. 



Cb. ^ . M^^ukting tht Price Pictuak, S^c. 659 

\vater, a continuing visible mark of the Just weight of the empty 
** caskf and, when filled with butter, the first letter of his chrisfian 
md surname at length, Ivith an iron brand, oir pain of ten shib 
lings for every hundred weight of butter, and so in proportion 
for a greater or less quantity* And eveiy potter shall set upon 
eveiy pot which he dball make for the. packing of butter the just 
weight of such pot when burnt, and his Christian and surname 
' as aforesaid, on pain of one shilling for every pot he shall omit 
' so to mark; and eveiy fanner dl packer of butter, two shillings 
’ for eveiy pot he uses so omitted to be marked, one half to the 
' poor, &e other to the prosecutor^ to be recovered by action of 
debt, indictment, information, or presentment (if commenced 
within four months after the sale), either in the sessions of the 
peace, or in the court of record of the place where the offence 
is committed.’’ 

t Sect. 88. By 4 Will. & Mary, c. 7* " After the factor or 
buyer hath bought and contracted for the said commodity^ and 
approved by searching and weighing the same, if he think fit, the 
seller shall not be liable to any of the penalties above specified ; 
but the said factor or buyer shall mark the said butter, or the 
cask wherein it is, and in case the same shall be afterwards ex* 
changed or opened, the cask changed, or any bad butter mixed 
with good butter, or any other fraud be committed by the seller, 
the ofiender, on conviction by one witness before one justice, 
shall forfeit twenty shillings for every such firkin and offence.” 

+ Sect. 89. And by 4 Will. & Mary, c. 7. to the end the trade 
for butter and cheese may not be engrossed by particular persons, 
it is enacted, That every warehouse-keeper, weigher, searcher, 
or shipper of butter and cheese, at any port or place in this 
** kingdom, shall receive all butter and cheese brought to them for 
** any of the cheesemongers free of the city of Loudon, or other 
person making the said commodities, and shall take care and 
" ship the same, without preference, on the next vessel for Lou- 
don, unless the owners order the contrary, at the rate of two 
** shillings and six-pence a load, and no more, on pain of ten sliil- 
** lings for every firkin of butter, and five shillings for every vfey of 
cheese. And the said weigher shall keep a book of receiving 
and shipping the same, &c.” (4) 

Fifthly, As to cattle, &c. 

t Sect. go. It is enacted by SI Geo. £. c. 40. s. 1 1 . That no 
salesman or other broker "or factor, who shall be employed to 
buy or sell any sort of cattle for oUiers by commission, or for 
reward to be paid or taken by himself or any servant or agent, 

** shall, directly or indirectly, for his own account, buy any live ox, 
bull, cow, steer, bullock, heifer, calf, sheep, lamb, or swine, in 

London 

(4) By 3 Hen. 6. c. 4. 18 Hen. 6. c. 3. butter s. 9. the importation of foreign butter and clicesc is 
ana cheese may be exported to any place.*---By restriuned.— Bjr 8 Geo. 1. c. V7. the packing of 
9 Hen. 6. c. 8. the of cheese shall oe of a cer- butter in the city of ‘York ^ regulated, — By 17 
tain weight — By 8 Ph. & Mary, c. 5. 13 Blix. Geo. 8. c. 8. the same at New Million. —By 13 
c. s. to. a license is to- be granted 6a the ex- Geo. 3. c. 5. s. t. cheese may be imported for u 
portation. — By tl Jac*l. c.tt. justices limited time, doty free, 

struo the purcliasuig of them.— By 3t Car. 
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Loudon, or witliin the hills of mortality, or at any phice while 
any such cattle shall be on the road, or be driving, bringing, or 
coining up, or offered to or for sale in London, or within tlie 
“ bills of mortality (other than such cattle which any such sales* 
“ man, broker, or factor, shall actually purchase for the necessary 
use or provision of his family, and shall actually use according* 
“ ly) ; and that no such salesman, broker, or factor, shall sell or 
c\|)ose, or offer to or for sale, on his own account, in London, 
“ or within the bills of mortali^ either by himself, or his servant 
“ or agent, any live ox, bull, cow, steer, bullock, heifer, calf, sheep, 
lamb, or swine, upon pain, on every conviction, of forfeiting 
double the \alue of any live cattle which he shall so buy or sell 
on his own account ; provided the prosecution be commenced 
within three days after the offence committed.” 

+ Sect, <)1. Oil complaint made on oath, the justice of the 
district is to summon, &c. the oflender and the witnesses, and, 
** on the parties appearing or not appearing, thereupon is to pro- 
“ ceed to hear the comi^laint in a summary w'ay, and on noii-pay- 
“ ment of the forfeiture on conviction is to issue his Avarraiit for 
the liwying thereof by distress and sale, and for want of distress 
to commit tlie offender for any time not exceeding one month, 
iu)r less than ten days, unless payment be sooner made. And a 
witness refusing to be examined may be committed not exceed- 
“ iiig ten ilays. Appeal may be made by the seller, if aggrieved, 
“ to tlu‘ ipiarter-siissions, on giving security and notice; and the 
determination of the sessions to he final.” 

SfXiiiLY, As to Fish, 1 shall examine, 

1. U^he size and preservation of them. 

*2. Tlie rules for fishing in and near rhe sea. 

‘3. Their iiiiportatioii. 

Viilc 2 Inst. t Strl. 92. It is said, that fishponds, or waters wherein fish 

5200. are kept and nouri.shed, being a matter of profit, and tending to 

the incirusoof victuals, any in ui may of common right erect them; 
and it is iherefoie provided Ir 3 E(lw'. 1. c. 20. " 31iat if any he 
** attainted at the suit of the parly of tresjias^ing in parks or ponds, 

“ great and large anu »ids shall be awarded, the offender siift'er 
“ threi‘ months’ unprisoiinient, j ;ake fine at the discietion of the 
court, and iind surety not to olfend again, ckc.” 

As to the First Particular, vu. Of the si/e and preservation 
<»f fish. 

+ Seel. 93. ft is enacted by 1 Geo. 1. stat. 2. c. 18. s. 14. That 
no person shall cause any thing to be done in the Severn, Dee, 

“ Wye, Teame, Tees, Kibble, Mersey, Dun, Air, Ouse, Swale, 

“ Calder, Wharf, Eure, Dar\vc*iit, or^Trent, whereby the spawn of 
“ any salmon, or any salmon not eiglucen inches from the eye to 
“ the extent of the middle of the tail, shall be taken or killed ; or 
shall set any thing across the said rivers whereby the salmon 
may be hindered from passing up to spawn; or shall, from 31st 
July to 12th November, in the Kibble, where they may 

may be taken between the’ 1st January and 15th September), 

« take 


V : ^ 
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“ take any salmon of any kind; or shall after cveiy 12th Novem- 
** her iish there for salmon with any net less than two inches and a 
" half in tlie mesh, on pain of forfeiting the fisli,(<?) uexts, and five . . 

pounds, on conviction within one month, on view, confession, or said wVo Jhlif 
" one witness, by distress, and to be distributed half to the in- have the fish, 
former and half to the poor: on default, hard labour for imy 
“ term behveen one and three months, and such other corporal ^iog. ^ Burn, 
'' punishment as the justice shall tiiink fit ” m, 

t 94 . By 1 Geo. 1. c. 18^. 15. " No salmon out of the 
said rivci*s shall be sent to London under six pounds weight, oh 
“ pain that the sender, buyer, and seller, shall forfeit five pounds 
and the fish, to be levied and distributed on conviction as afore- 
“ said, or to sutVer imprisonment as aforesaid for three months, 
unless sooner paid. But by s. 17. an appeal may be to the next 
“ sessions.^’ 


t 95 . By 13 Edw. 1. stat. 1. c. 47. “ No salmon shall be 
** taken in any wjiter where salmon arc takem between 8th Sep- 
tember and the 1 1th of NovendKir; nor shall any young salmon 
“ be taken at mill-pools (by 13 Ricb. 2. s. 1. c. 19), in any other 
“ places from Mid-April to Midsummer, on pain of having the 
“ nets and engines burnt, for the first ofience ; for th(‘ second, im- 
prisomnent for a quarter of a year; for tlie third, a whole year; 
and so on, as the tn'spass shall increase; and overseers shall be 
“ assigned (5) to inquire of the same.” ip) 2 In 

t By 13 Rich. 2. stat. 1. c. 19. No persons shall 

put into any waters at any time of the year any nets called 
stalkers, nor any other engines whate>\er by which the fry or 
breed of Sidnions, lampreys, or any other fish, may be destroyed, 

“ on pain as aforesaid. And all waters in Lancasliire shall be put 
into defence us to taking of salmon from Michaelmas to Candle- 
“ mas, and in no other time of the year.” 


t »Vcc/. 97 . By 17 Bi(!h. 2. c. 19 . The justices of peace and 
llic lord-mayor of London, on the "rhames and Medway, shall 
“ survey the otfeiices in both the aets lust ubove-mentir)iied, and 
shall survey and search all the weirs in such rivers, that they shall 
** not be very straight for the destruction of such fry and brood, 
but a reasonable wideness afU^r the old assize used and acens- 
“ tomed : ai^l they shall appoint under-conservators, who shall be 
sworn to make like survey, search, and punishment; and they 
shall inquire iu sessions, as well by their office as at the infor- 
" matioii of the undcr-coiiscrvators, of all defaults aforesaid, and 
“ shall cause them which shall be thereof indicted to come before 
“ them, and if they be thereof convict, Uicy shall have iniprison- 
nient and fine at the discretion of the justices; and if the same 
“ be at the information of an under-conservator, lui shall have half 
‘‘ the fine.” 


t Sect, 98. By 1 Eliz. c. made perpetual by 3 Car 1, c. 4. Whether tlK-ju*. 
No person, of whatsoever state, degree, or condition, by any 
ways or means whatsoever, shall take and kill any young brood, offence, vlic 
spawn, or fiy, of eels, salmoB, pike, or of any other fish ; nor 2 Bum'sJusticc, 
** shall take or kill any salmons or:to^uts not being in season, nor 
any pike or pikerel not being m "^gth ten inches or more, nor 

“ any 
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any salmpn not being in length sixteen inches or more* nor any 
trout hot being in length eight inches or more, nor any barbel, 
not being in length twelve inches or more ; nor shall any fish be 
taken with any manner of net, or by any other engine or device 
whatsoever, but only with a net or trammel whereof every mesh 
or mark shall be two inches and , half broad, angling ex- 
" cepted,” 

t Sect. 99- But it is proved, that such nets and other en- 
** gines as have been used fof^the taking of smelts, loches, min- 
nows, bullheads, gudgeoni^, or eels, may still be in all such 
** places where such fish have been uSsed to be taken and • killed, 
so that such persons do not take, kill, or destroy with such nets 
any other fish, contrary to the meaning of this act/’ 

+ Sect. 100. The lord-admiral of England, the mayor of 
London, the lord of eveiy leet in England or Wales, or, in dc- 
fault of being presented to the leet, the justices 'of assize, 8cc. 
** and all persons lawfully intitled to have any conservation of 
" rivers, streams, or waters, are empowered to inquire into offences 
against this act by the oatlis of twelve men or more, and to hear 
** and determine tlie same within their respective jurisdictions ; 
and all fines, &c. resulting from the several convictions, shall be 
to the use of such persons as heretofore lawfully had or were 
intitled to the same.*’ 

t Sect. 101. By 33 Geo. 2. c. 27. No person shall take, 
or knowingly have in his possession either in the water or on 
shore, or sell, or expose to sale, any spawn, fry, or brood of fish, 
** or any uusizeable fish, or fish out of season, or any smelt not 
five inches long : and any person may seize the same, together 
with the baskets and package, and charge a constable or other 
** peace-officer with tlie offender and >vith the goods, and shall 
‘ carry them before a justice, and on conviction before such jus- 
tice, the same shall be forfeited and delivered to such prose- 
cutor, and the offender shall besides forfeit twenty shillings, half 
to the prosecutor and half to the poor where the offence is com- 
mitted, on default, by distress, t 9 be committed to hard labour 
not exceeding three montits, unless sooner paid. But the jus- 
tice may remit any portion equal to or witliin one half of the 
said penalty.” 

+ Sect. 102. By 2 Hen. 6. c. 15. “ If any person shall fasten 
any nets over rivers, to stand continually day and night, he shall 
forfeit five pounds.” 

"As to the Second Particulae, viz. The rules for fishing in 
and near the sea. ' ^ 

+ S^ct, 103. By 3 Jac. 1. c. 12. ** Any person who shall erect 
'' wiy new weir along die sea-shoriB, or in any haven, harbour, or 
“ creek;* or within five miles of thelllnouth thereof, or shall take 
" spoil or destroy any spawn, fry, o^ brood, of any sea-fish, in any 
** device whatsoever, shall forfeit ten jiounds for every offence, 

'' half to the king, half to f^e h^drmer ; and if any person shall, 
within the distance of aforesaid, fish with any draw- 

net or drag-net under ItmPrhches mesh, viz. one inch and a 

half 
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** half from knot to knot, except for the taking of amoul^ in Nor- 
" folk only, or with any net witli canvass or other engine or device, 
whereby the spawn, fry, or brood of sea-fish nfay be destroyed, 
** shall forfeit the net and ten shillings, to be levied by distress. 

But it is provided, that nothing in this act shall restrain the 
** taking of herrings, pilchards, sprats, or iavi<}erian, with iiets of a 
** lesser mesh ; i further that it shall not extend to Ahgle- 
'*sea.”(5) 

t Sect. 104. By 1 Geo. 1. st. 18. " Whoever shall use at* 
sea upon the English coast any fiaul-net, drag-net, or set-net, 
for catching any fish, except herrings, pilchards, sprats or lavi- 
derian, of less than three inches and a half mesh, from knot to 
knot ; or which hath a false or double bottom ; or shall put 
one net behind another ; he shall, on conviction before one jiis- 
tice, on the oath of two witnesses, in one month after the offence, 
forfeit the . same and twenty jiouiids, half to the informer and 
half to die poor, by distress, and for want of sufficiency to be 
committed for twelve months, and the nets to be burnt : but 
an appeal may be made to the next sessions.” 

+ Sect 105. By 1 Geo. 1. st. 2. c. 18. “ If any person shall' 
bring to shore or expose to sale any fish less than the following 
sizes from the eyes to the extent of the tail, I'iz. brett or turbot 
sixteen inches; brill or pearl fourteen; codlin twelve; whiting 
six; bass and mullet twelve; sole, plaise, aiul dab, tught; Houu- 
" der seven; he shall forfeit the lish to the poor, and twenty shil- 
** lings, half to the infonner, and half to the poor, to be levied as 
aforesaid, and for default or insuHicieiiry to bo severely whipped, 
and kept to hard labour from six to fourteen days. Appeal to 
next sessions.” 


+ Sect. I0(). By 3^:3 Geo. 2. c.2. Brett, turbot, brill, or pearl, 
although under the same diiiieiisions, may be exposed to sale so 
“ as the same be not sold by retail for above six-pence per pouiKl; 

and if any greater price shall be demanded or taken, or such fish 
“ shall not be weighed or measured if required, the same shall be 
“ forfeited, and the ofleiider shall pay twenty shillings, to be re- 
covered, &c. as before directed ; and the money paid for the 
purcliase of such fish shall be returned to the party.” 


t Sect. lO'J. By 9 Geo. 2. c. 33. s. 4. “No person shall take, 
kill, or destroy, any lobsters on the coast of Scotland, from the 
“ first of June to the first of September, on pain of live pounds, 

“ on conviction before two justices of the shire on the coast where 
“ the olience shall be committed.” (li) 

As to the Third Parjicular, viz. Respecting the importation - ' 
of fish. 


t Sect. 108. By 1 8 Car. 2. c. 2. “ If any ling, herring, cod,^r 
“ pilchard, salmon, eels, or cj|pgers, taken by foreigners, shall be 
“ imported or exposed to sale,K.an^ person may seize the same, to 
“ be divided equally between tbe informer and the poor/* 


(5) For the preservation of fish in thh I 
•ee 30 Car. 3. stat. l. c. 9. private act, 

(6) For further particulars relating to the 



t Sect. 

offish within the hilts of mortality, vide 10 and 11 
3. c. 24. 8. 11. 9 Ann. c. 26. 22 Geo. 2. 
C.49. 29 Geo. 2, c. 39. 30 Geo. 2. c. 21. 
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f Sect* 109. By 1 Goa. 1. c. 18. and 9 Geo. 2. c. 33. ** No 
* fish taken by or received of any foreigner, except protestants 

inhabiting in England, shall be imported (except eels, stockfish, 
“ anchovies, sturgeon, botargo, or caveao, lobster, and turbot), 
" on pain of one hundred pounds, and the master of the vessel 

fifty pounds, lialf to the poor, and half to the informer, who 
** shall sue in twelve months in any of the courts at West- 
'' minster.”(7) 

Seventhly, As to bacon and pork. 

f Sect* 110. 13y 18 Car. 2. c. 2. ''‘If any beef, pork, or bacon, 
" for sale, shall be imported, they may be seized, and shall be for- 
" feited, one half to the poor, and the other to the person who 
" shall seize the same: and by the 20 Car. 2. c. 7. those who shall 
" seize the same are indeiniiilied.” 

+ Sect. 111. By 12 Car. 2. c. 4. s. 1 1 . " When beef, pork, and 
" bacon, do not exceed, viz. beef five pounds the barrel, pork six 
" pounds ten shillings the barrel, and bacon sixpence a pound in 
" price, at the ports from whence they arc laden, and at the lime 
" of their lading, the same may be shipped, carried out, ancl e\- 
" ported.’* 

f Sect. 1 12. By 22 Car. 2. c. 13. s. 4. " Beef, pork, and bacon, 
" may be exported by native or foreigner, although the same do 
" exceed the prices above-mentioned at the ports, 8lc. at the tinni 
" of their lading.” 

+ Sect. 113. By 3 Will, and Mary, c. 8. " All sorts of beef, 
" pork, or hogs’-flcish, may he exported into any part of the world 
" in amity with the crowui, free from any custom or imposition 
" wdiatsocver.” 

Vide 3 and 4 t jSVc^. 114. By 4 Will, and Mary, c. .5. s. 2. " Four-pen cc' 
Wdi. and JVlaiy, u paid for every pound of bacon imported.” 

f Sect. 1 15. By 5 Will, and Mary, c. 2. s. 4. '* The said suiii 
shall be paid from the first day of the session.” 

+ Sect. 11(5. And by 3 fieo. 2. c. 20. s. iG. " Beef or pork 
" salted wdth foreign salt sltali receive on exportation one shilling 
" and sixpence per barrel.” 

Eighth I Y, As to buy and straw. 

+ Sect. 117- It is enacted by 2 Will, and Mary, s. 2. c. 8. s. 1(5. 

" That every truss of old hay brought or offi red to be sold within 
" the bills of mortality, between first August and first June, shall 
" contain and be the full weight of fiftyvsix pounds at least ; and 
" that every truss of hay brought or offered to be sold, as aforesaid, 

" between first June and first August, being new hay of that suin- 
" mer’s growth, shall be and ^contain the full w'cight of sixty pounds, 

" and old hay of any former yearVgrowth, tlie weight of fifty-six 
" pounds as aforesaid ; and if any hay shall be brought, or oflered 
" to be sold as aforesaid, whereof any truss shall be of less weight 

/ " than 

(7) For the law respecting the salting of fish, vi turn’s Justice, tit. ** Fish and Fisheries,” and for 

the British hoiTing fishery, vide 28 G<*o. 2. c. 14. 
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^ than aforesaid^ the person so bringing or offering such hay to be 
** sold, shall forfeit for every truss, not being the full weight, 
eightcen-pence.” 

t Sect. 118. By 31 Geo. 2. c. 40. " All straw which shall be 
" sold or delivered in, or brought to, or exposed to sale in London, 
or within the bills of mortality, shall be sold and delivered in 
** bundles or trusses, firmly bound up, and of the full \Vcight of 
thirty-six pounds of good and ^und straw, exclusive of any 
otlier thing which shall be put therein; and whoever shall bring 
" into, or expose to sale, in London, or within the bills of mor- 
" tality, or in any place witiiin the distance of thirty miles from the 
extent of any part of the limits of the said bills of mortality, 
** when straw shall be sold in bundles or trusses, any bundle or 
truss of straw which shall be of less weight than thirty-six pounds 
of good and sound straw, or which shall be in the inside of a 
different quality or goodness from which on the outside it shall 
** appear to be, shall forfeit twenty-pence for every offence, and tlie 
sum of one shilling for every bundle or truss of straw.” 


Sect. 119- By 31 Geo. 2. c. 40. s. 2 and 3. Every truss of 
** hay shall be made up in like manner as the straw aforesaid, and 
such hay only as shall be good shall bo deemed and taken to be 
the hay which is to make up the weight every truss of hay by 
law ought to be ; and also the pair of bands with which any truss 
" of hay shall be bound, shall not exceed the weight of li^c pounds, 
” upon pain of forfeiting for every oft’eiice one shilling.” 

t Sect. 120. By 31 Geo. 2. c. 40. s. 4. ** Whoever shall bind 
hay contrary to the directions of this act, shall forfeit three- 
pence for every bundle or truss of hay or straw, if objected to 
“ within twenty-four hours by the proprietor.” 


i" Sect. 121. By 31 Geo. 2. c. 40. s. 5. ** No person wlio shall N.B. For the 

act as a common salesman in selling hay or straw for any other 

person tor gam or reward, or by commission m l^ondon, or respect to the 

within the bills of mortality, shall directly or indirectly buy any sale of those 

hay or straw on his own account, other than what he shall pur- 

chase to spend for his own use ; and if any such person shall jf) Jectious of 

buy any hay or straw on his own account to sell again, or shall the act 

sell in London, or within the bills of mortality, any hay or straw 

which shaM have been brought by him on his account, shall 

forfeit one shilling for every truss.” 


Ninthly, As to fruit. 


t Sect. 122. By 1 Aim. st. 1. c. 15. s. 1. The measure com- 
monly called water-measure shall be round, and in diameter 
** eighteen and a half inches within the hoop, and eight inches 
deep, and no more, and so in proportion for any greater or 
lesser measure ; and every such measure by which apples and 
** pears are sold, shall be hedged as usually ; and whoever shall 
** buy or sell apples or pears by or with any other measure, shall 
** forfeit ten shillings for every offence, half to the informer, and 
** half to the poor, on conviction by one witness, before one inagis- 
** trate, to be levied by warrant of dttfess. But this act shall not 

u u 2 « extend 
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extend to measures sealed and allowed by the Company of 
Fruiterers of London, which are used in tlie said city, or within 
" three miles thereof.” 

Tenthly, As to honey and wax. 

t Sect* 123. It is enacted, by 23 Ellz. c. 8. ** That Milioevor, 
ill the making and melting of wax, shall mix or mingle the same 
“ with rosin, tallow, turpentine, or any other deceitful thing, to the 
intent to sell the same, or to offer the same to be sold or uttered 
'' for wax, shall forfeit the same ; and if the same shall happen to 
" be sold before the corruption is discovered, the melter, mingler, 
or corrupter, or the causer or procurer tliereof, shall forfeit for 
“ every pound two shillings, lialf to the queen, half to the party 
Ijjfc “ deceived, if he will sue for it, or any other person that will sue 

’It* for the same in any of the queen’s courts of record.” 

+ Sect* 124. By 23 Eliz. c. 8. s. 2. ** Every melter and maker- 
" up of unwrought wax shall have a stamp of the breadth of six- 
“ ]>cncc, wherein Uvo letters shall be plainly graven, signifying his 
“ name and surname, with which every piece of wax shall bo 
“ printed or stamped triangle in three places, upon the outside of 
the upper part of every piece so melted and cast, on pain to 
forfeit tlie value of c\ery piece of cake sold, or offered to be 
** sold, and not so stamped or marked.” 

t Sect* 125. By 23 Eliz. c. 8. s. 3. ** Whoever shall melt, mix, 
'' M'ork, or sell any wrought wax, or any stuff* or wares wToiight 
** with wax, shall have a stamp or seal set to his work, that it may 
** be known who were the workei s thereof, on pain of forfeiting 
the same, half to the queen or party deceived, file*, as before 
“ mentioned.” 

t Sect* 126*. By 23 Eliz. c. 8. s, 3. All barrels, kilderkins, 
** and firkins, filled with honey by the maker and filh;r, shall be 
marked with two letters standing for his name and surname, 
“ each letter of an inch ancl a half in length at least, burnt upon 
“ the head of the cask with a hot iron, upon pain of six shillings 
and eight-pence for every package sold, or off’ered to be sold, 

** and not so marked.” 

t Sect* 127. By 23 Eliz. c. 8. s. 4. ** Whoever shall fill and 
sell, or caused to be filled and sold, or offered to*'be sold, any 
** barrel, kilderkin, or firkin, with honey, for or in the name of a 
“ barrel, kilderkin, or firkin, containing less than thirty-two wine 
gallons the barrel, sixteen wine gallons tht kilderkin, and eight 
** wine gallons die firkin, shall forfeit for every half gallon so lack- 
ing, five shillings. And whoever shall corrupt the honey so sold 
“ with any deceitful mixture, shall forfeit the barrel or vessel, and 
** the honey Uierein, to be divided between the queen and prose- 
cutor.” 

t Sect* 128. By 23 Eliz. c. 8. s. 3. “ This act shall not extend 
to persons selling the w^ax of their own bees, in small pieces in 
open market, nor to servants employed by their masters in ming- 
ling. Sic. so as they will cp|^ss the same.” 

fSe(t, 
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t Sect. 129. And by 23 Elii. c. 8. s. 5. Whoever sliall couii- 
terfeit any of the stamps or marks above-mentioned, or shall 
use the marks of another, shall forfeit five pounds, to be rc- 
covered and ilivided as aforesaid, and for non-sufficiency of 
‘‘ payment to be set on the pillory in the next mai'ket town, and 
“ suffer three mouths’ imprisonment/’ 

Eleventhly, As to coals. 

t Sect. 130. By 12 Ann. st. 2. c. 17. ** Tlie coal-bushel shall 
be made round with a p|jiin and even bottom, nineteen and one 
** half inches in diameter, and to contain one Winchester bushel, 
“ and one quart of \vater ; a brass standard of which bushel shall 
“ be kept in the exchequer.” 

1* Sect. 131. By l6 and 17 Car. 2. c. 2. " All sea-coal brought 
“ into the Thames shall be sold by the chaldron, containing thirty- 
“ six bushels heaped up, and according to the bushel scaled for 
“ that purpose at Guildhall, and so for a greater and lessiT qiian- 
“ lity; and all other sorts of coals, sold by weight and not by 
** measure, shall be sold after the proportion of an hundred and 
“ twelve pounds avoirdupois to the hundred weight, upon pain of 
forfeiture, and of double the value, on conviction by one justice 
where the offence shall be committed, half to the prosecutor, 
“ and half to the [)oor, or to the surveyor of the highways, as the 
magistrate shall direct. 

The coal trade in London and parts adjacent is regulated by 
the 17 Geo. 3. sess. 2. c. ()H. for the particulars of which the 
reader is refered to Burn’s Justice, tit. Coals.” 


CHAP. XXX. 

OVFENCES AGAINST THE PUBLIC REVENUE. 


1. SMUGCy[.ING. 

2. Using forged excise paper, fraudulent permits, &c. 

3. Transposing stamps on plate. 

4. T aking false oaths, when oath required by any act relative 
to the duties of excise. 

5. Embezzlement of public money by collectors. 


1. Smuggling. 

t Smuggling consists in bringing on shore, or in carrying from 4 Comm. 155. 
the shore, goods, wares, or merchandize, for which tlie duty has 4^^»c. Ab. ^>23. 
not b(Hm paid, or of goods of which the importation or exporta- i Cornm. 3ir. 
lion is prohibited. 'I’his offence if productive of various mis- Bcccar. c. 3.3. 
chiefs to society. The public rcvciKie is thereby lessened ; the ® 

fair 
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(a) 5 Geo. 1. 
c. 11. 

6 Geo. 1. c. 21. 
9 Geo. 2. c. 35. 
13 & 14 Car. 2. 
c. 11. 

8 Gcot 1. c. 18. 


Persons passing 
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goods luiided 
ivitliuut 

and being more 
than five, and 
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fair trader is injured, and the nation impoverished; rival and per- 
haps hostile states arc thereby enriched ; and the persons guilty 
thereof being hardetied by a course of disobedience to and defiance 
of law, behave so abandoned and daring as not to hesitate at being 
guilty of llie greatest offences. It is therefore restrained by a 
great variety of statutes (a), which inflict pecuniary penalties, and 
seizure of the goods, for clandestine smuggling; and affix the 
guilt of felony W'iih transportation for seven years, upon more 
open, daring and avowed practices. 

I shall consider, 

1. Of the offences of smuggling, and resisting revenue-officers. 

S. In what cases smugglers may be required, by proclamation, 
to surrender tlicmselves. 

3. In what county the offence of smuggling may be tried. 

As to the First Point, viz. Of the offences of smuggling, and 
resisting revenue-officers in tlie execution of their duty. 

f Sect. 2. By 8 Geo# 1. c. 18. s. C. " All and every person and 
persons who shall be found passing (knowingly and willingly) 
with any foreign goods or commodities landed from any ship or 
vessel, without the due entry and payment of the duties by law 
charged thereon, in his, her, or their custody, from any of the 
coasts of tliis kingdom, or within the space of twenty miles of any 
of the said coasts, and shall be more than five persons in com- 
** pany, or shall carry any offensive arms or weapons, or wear any 
** vizard, mask, or otlicr disguise, >vhen passing with such goods or 
“ commodities as aforesaid, or shall forcibly hinder or resist any of 
** the officers of the customs or excise in the seizing or securing 
** any sorts or kinds of run goods or coitunodilics, shall be deemed 
“ and taken to be runners of foreign goods and commodities within 
the meaning of this present act, and (being convicted of or for 
any of the said oftciices, for which he, she, or tliey so convicted 
" arc by tliis present act declared to be deeined and taken to be 
" runners of foreign goods and commodities) shall be adjudged 
" guilty of felony, and shall, ^‘or such his, her, or their offence, be 
** transported as a felon to some or one of his majesty’s colonies 
or plantations in America, there to remain for the space of seven 
years.” 

t Sect. 3. By 9 Geo. 2, c. o5. s. 10. it is recited, ** That divers 
dissolute and disorderly ])ersons IVequently appear in great gangs 
near the sea-coasts and the shores of navigable rivers, and in and 
about the towns and villages adjacent thereto, and in divers other 
parts of this kingdom, carrying fire-arms or other offensive wea- 
pons, to the great terror of his majesty’s subjects, and the hind- 
rance of the civil officers, and the officers of the customs and ex- 
cise*, in the execution and discharge of their duty, and during their 
abode there commit great spoil and devastation to the estates 
thereabouts, in order to be aiding and assisting in the clandestine 
running, landing, or carrying away prohibited and uncustomed 
goods, and to rescue the samis, alter seizure from the officers of the 

customs 
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custow or ^xcise^ and to mtch for proper opportunities for that 
purpose ; and that several officers of the revenue and others their 
assistants, have been wounded^ maimed, and some of them mur- 
dered in the execution of their office, and great quantities of run 
goods have been rescued after seizure, and sherifis ajid other civil 
officers have been forcibly hindered from the execution of pro- 
cess and therefore enacted, '' That upon information to be 
“ given upon oatli before any one or more of his majesty’s jus- 
tices of the peace in any county, city, or liberty whatsoever, that 
any persons to the number of three or more are or have been 
“ assembled for any of thte purposes aforesaid, and are or have 
‘‘ been aimed with fire-arms or other offensive arms or weapons ; 

“ such justice or justices of the peace shall and may grant his or 
'' tlieir warrant to the constables, headboroiighs, and other peacc- 
officers whatsoever, or any of them, requiring such officer and 
officers respectively, to take to his and their assistance as many 
of his majesty’s subjects as may be thought necessary for the ap- 
prehending all and every person and persons against whom such 
iuformation shall be given as aforesaid, and such justice or jiis- 
liccs of the peace shall and may (if upon due examination he or 
they find cause) commit all aud every or any of the said person county gaol ; 

“ and persons to the next county gaol, tlierc to remain without conviction 
“ bail or mainprise until he, she, or tlicy shall be discharged by J|ampMted*for 
due course of law ; and all and every such person and persons, 7 years. 

“ upon due proof of his, her, or their being assembled and armed 
as tiforesaid, in order to be aiding and assisting in the clandes- 
tine running, landing, rescuing, or carrying away prohibited or 
uucustonied goods, and upon conviction of and for such oflcnce, 

“ shall be adjudged guilty of felony, and shall be transported as a 
felon or felons to some or one of his majesty’s colonies or pluu- 
tations in America, tlicrc to remain for the space of seven 
“ years.” 


t Sect, 4. By 9 Geo. 2. c. 35. s. 28. it is recited, " That the 
punishment to which such persons as shall forcibly obstruct or Iiiu- 
der any officer of tlie customs or excise, being on board any ship, 
boat, or \essel, within the limits of any of the ports of this king- 
dom, are liable by law, hath proved insufficient and llicrefore it 
is enacted, That if jiny officer or officers of the customs or ex- 
“ cise, being on board any ship, boat or vessel, within the limits 
“ of any of the ports of this kiiigilom, be forcibly hindered, op- 
** posed, obstructed, wounded or beaten, in tlie due execution of 
** his or their office or duty, by any person or persons whatsoever, 
“ either in the day or night, all and every person and persons so 
“ forcibly hindering, opposing, obstructing, wounding or beating 
** the said officer or officers in the execution of his or their office, 
ami all such as shall act in their aid or assistance, being convicted 
“ thereof, shall by order of the court before whom such offender 
** or offenders shall bo convicted, be transported to some of his 
majesty’s colonics and plantations in America, for such term as 
“ such court shall think fit, not exceeding seven years.” 

t Sect, 5. By 1 1 Geo. 2. c. 26 . s. 2. for laying a duty upon 
retailers of spiiituous liquors, and for licensing the retailers there- 
of,” it is enacted, That if any persons, to the number of five or 

^ more. 


Persons forcibly 
obstructing nr 
wounding offi- 
cers on board 
ships, &c. in (lie 
execution of 
llicir offices, to 
bo transported. 


Rescuing of- 
fenders against 
the said act, or 
assaulting infor- 
mers felony. 
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Armed persons 
lu the uiiinber 
«jf three, 
biecl to iih.sibt in 
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jiorling or run- 
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or appear- 
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wiih.such goods, 
or »ho sliall re- 
sist, &c. ollicers 
ill the execution 
offheirduty,arc 
guilty of felony 
without beiiolit 
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“ more, shall^ in a tumultuous and riotous manner, assemble them- 
selves to rescue any offender or offenders against the said first- 
‘‘ mentioned act ; or to assault, beat, or wound any person or per- 
“ sons who slijtll have given, or be about to give, any information 
“ or evidence against, or shall have discovered or given evidence 
against, or be about to discover or give evidence against, seize, 
or bring to justice any person or persons offending against the 
‘‘ said first-mentioned act; that then all and every person or per- 
** sons so assembling themselves, and their aiders and abettors, 
** being thereof lawfully convicted, shall be, and be adjudged to 
“ be, guilty of felony; and every such* felon and felons shall be 
“ subject and liable to the like pains and penalties as in cases of 
“ felons ; and the courts by and before whom he, she, or they 
“ shall be convicted, shall have full power and authority of trans- 
“ porting such felon and felons fgr the space of seven years.” 

t Sect, 6, By ly Geo. 2. c. 34. it is recited, " That divers 
dissolute persons have associated themselves, and entered into 
confederacies to support one another, and have appeared in great 
gangs in several parts of this kingdom, carrying fire-arms, or other 
offensive weapons ; and when so assembled, have been aiding and 
assisting in running, lauding, or carrying away prohibited or iiii- 
eustomed goods, or goods liable to duties of excise, or in the illegal 
relandiiig of any goods or merchandizes, M’hich have been shipped 
or exported upon debenture or certificate, or in rescuing the same 
after seizure, or in obstructing the officers of the revenue in the 
execution of their office, to the great discouragement of the fair 
trader, and the loss of the public revenue : And whereas several 
officers of the customs and excise, and their assistants, have been 
wounded, maimed, and some of them killed, when in the execu- 
tion of their office or otherwise, by the said dissolute persons so 
assotriated and as.sembled as aforesaid, to the great terror of his 
majesty’s peaceable subjects, in defiance of the laws, and to the 
litter subversion of all civil authority and power whatsoever:” it is 
lliereloro enacted, “ That if any persons, to the number of three 
“ or more, armed with fire-%rms or, other offensive weapons, shall 
“ be assembled, in order to l»o aiding and assisting in the illegal 
exportation of wool or other goods prohibited to be exported, or 
** the carrying of wool or other such goods, in order to such ex- 
portation, or in the running, landing, or carrying away pro- 
“ hibited or uncustomed goods, or goods liable to pay any duties, 
which have not been paid or secured ; or in the illegal reland- 
iiig of any goods whatsoever, which have been shipped or ex- 
ported upon debenture or certificate ; or in rescuing or taking 
away tlie same, after seizure, from any officer or officers of the 
** customs or excise, or other his majesty’s revenue, or other per- 
** son or persons employed by him or them, or assisting him or 
them, or from the place where they shall he lodged by him or 
** them ; or in rescuing any person who shall be apprehended for 
any of the offences made felony by this or any other act, relating 
to th^ revenues of customs or excise ; or in preventing the ap- 
** prcheiidiiig any person who shall be guilty of any such offence ; 

or in case any persons to the number of three or more, so armed 
* as aforesaid, shall be so aiding or assisting ; or if any person 

“ shall 
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“ shall have his face blacked, or wear any vizard, mask, or other 
‘‘ disguise, .when passing such goods, or shall forcibly hinder, 

“ obstiuct, assault, oppose, or resist any of the officers of the 
“ customs or excise, or other his majesty s revenue, in the seizing 
“ or securing any such goods ; or if any person or persons shall 
maim or dangerously wound any officer of the customs or 
“ excise, or any other his majesty s revenue, in his attempting to 
go on board any ship or vessel, within the limits of any of the 
“ ports of this kingdom ; or shoot at, maim, or dangerouly wound 
him when on board such ship or vessel, and in tlic due execution 
“ of his office or duty, tlieir every person so offending, being thereof 
“ lawfully convicted, shall be adjudged guilty of felony, and shall 
“ suffer death as in cases of felony without beiielit of clergy, (1) 
and that all and every person and persons who shall at any time 
be convicted of any of the offences aforementioned, within that 
“ part of Great Britain called Scotland, shall for every such of- 
fence incur and suffer the pains of death and coiiliscation of 
** moveables.” 

Under tliis statute the following determinations have been 
made. 

t Sect. 7. It seems agreed, that, in order to bring an offender oiiJ jjaijUv^’ 
within the penalties of tliis act, there must he an assembling of Dec. SeMion, 
three persons or more tor the purpose of committing some or one 
of the offences described in the statute. ‘ 

i" Sect. 8. It is also said, (a) that to bring the offenders within 
the penalties of the first clause of the above statute, lliey must be S.m 
armed with oflensive weapons; but it is also said, that it is not nc- (b) FranUyn’H 
cessary that evtiry individual assembled sliould be provided w^ith 
an offensive* weapon (/>); and yet it seems (c) that it must appear iCasir 
on the trial tliat the prisoner was aimed with an offensive weapon, Cm. Law, 20i. 

t Seci. 9* It has also been said, that the weapons must be such 
as are calculated for tlie purposes of offence ; therefore where one 
man had only a common horsewliip, although all the rest of the p. a^V. 
gang had fire-arms, the Attorney-general declined to argue the 0. JJ. i78j, 
point, and the piisoncr was discharged. So also a hatchet has 
been thought no offensive weapon within this act, where it was p Vao. 
only caught up upon the spur of the occasion, and belonged to the Cases in Cm. 
prisoner in the way of his business. So also a large stick with tiirce 
natural pro«gs and a large head has been held no offensive weapon. 

But it is impossible for the law to draw^ a precise line which will 
hold ill all cases as to .what shall, or sliall not, he called an offen- 
sive weapon. It must greatly depend on tlie circumstances of the 
case ; for it would be going a great deal too far to say that notliing 
but guns, pistols, daggers, and instruments of war should be con- 
sidered as offensive weapons ; bludgeons, clubs, and any tiling not 
in common use, pokers, shovels, longs, &c. and even a common 
walking-stick, may be offensive weapons, accoriling to the circum- 
stances vvliich accompany the use of them. It is therefore a ques- 
tion of fact for the jury, whether the instrument was carried for the 
purposes of offence or not ? 

t Sect. 

(1) Sre pustea, the statute 52 Geo. 3. c. 143* hi force inflicting the penalty of death for any a<,t 
fur reducing into one act all tlie pruvuion> now done in breach of tlie revenue laws.” p. 6(38. 
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t Sect. 10. It is said, that the third branch of the above statute, 
viz. or if aiiiy person shall have his face blacked, or wear any vi* 
zard, mask, or other disguise when passing with such got^s,’’ 
has, apparently, no regard to the number of persons, nor to their 
being aniied with offensive weapons ; and therefore that an indi- 
vidual passing disguised with uncustomed goods would, in all pro- 
bability, be deemed within the penalties of the act : and also tliat 
the fourth branch of the statute, viz. “ or shall forcibly hinder, ob- 
** struct, assault, &c.” being coupled by the word “ or” to the pre- 
ceding section, seems to be a clause that would reach any indivi- 
dual who shall forcibly hinder or obstrtict a revenue-officer in the 
execution of his duty. But it is also said, that as the statute 19 
Geo. 3. c. 6’9. s. 10. has reduced tliis offence to a misdemeanor, 
the clause in the statute 19 Geo. 2. c. 34. is virtually repealed. 

t Sect. 11. By 19 Geo. 3. c. 69» s. 10. it is further enacted, 
" That if any person or persons whatsoever shall assault, resist, 
'' oppose, molest, obstruct, or hinder, any officer or officers of llie 
“ customs or excise in due seizing or securing any coffee, tea, co- 
** coa-nuts, chocolate, foreign brandy, or other foreign spirituous 
liquors, or any otlier goods whatsoever whicli by any officer or 
** officers of the customs or excise shall or may be liable to be seized 
** by virtue of or iu pursuance of any act now in force; or shall by 
force or violence rescue, or shall cause to be rescued, any of the 
said goods, after the same shall have been seized by such officer 
“ or officers as aforesaid, or shall attempt or endeavour so to do ; 
** or, after such seizure, shall cut, stave, break, or otherwise dc- 
stroy or damage any casks, vessels, boxes, or package, wherein 
** the same respectively shall be contained ; it shall and may be 
lawful to and for the officers of the customs and excise, and for 
** all persons acting in tlieir aid and assistance, to stop, arrest, and 
detain, all and every the person and persons so offending, and 
hijii, her, or them, forthwith to carry and convey before one or 
** more of his inajesty^s justices of the peace, near to tlic place 
** whore the offence shall b<.* coniinitted or done; and tlu justice 
or juslices shall, if he or they see cause, commit the j)ersoii or 
“ persoj's, so brought before him or 'them, to the next county gaol, 
** until the next general qiiaiicr-sessions of the peace to be holdeu 
“ lor the same county or place, there to be tried and dealt with as 
“ by this act is in hereinafter directed,” ^ 

t Sect. 12. By 24 Geo. 3. c. 47. s. 11. it is further enacted, 

‘ That if any person or persons upon the shore, or on board 
' any ship, vessel, or boat, shall maliciously shoot at or upon any 
‘ ship, vessel, or boat, belonging to his majesty’s navy, or in the 
' service of the customs or excise, within the limits of any port, 

' harbour, or creek of Great Britain, or within four leagues from 
'* any part of the coast thereof ; or if any person or persons, being 
' on shore, or on board any ship, vessel, or boat, shall maliciously 
‘ shoot at, maim, or dangerously wound any officer or officers of 
‘ his majesty’s navy, or of the customs or excise, whether attenipt- 
‘ iug to go on board, or being on board, or returning from on 
‘ board any ship, vessel, or boat, or otherwise acting in the due 
‘ execution of his or their duty on shore, or within the limits of 
‘ any port, harbour, or creek of Great Britain, or within four leagues 

“ of 
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of any part of the coast thereof; or shall maliciously shoot 
at, maim, or dangerously wound, any person or persons aiding 
'' and assisting such officer or officers in the execution of his or 
their duty as aforesaid ; tlien every person so offending, and all 
** and every person being aiding, abetting, or assisting therein, 
shall, being thereof lawfully convicted, be adjudged guilty of fe- 
** lony, and shall suffer death as a felon without benefit of clergy.” 

t Sect. 13. By 24 Geo. 3. c. 47. s. 15. it is further enacted, Pcrsom ob- 
“ That if any officer or officers of his majesty's navy, or in the ser«^ the* 

“ vice of tlie customs or excise, being on shore, or going on board, navy,&c. in the 
“ or being on board, or returning from on board, any ship, boat, executioner 
" or vessel, within the limits of any of the ports of this kingdom, be-*^ 

or witliin four leagues from the coasts thereof, shall be hindered, fore a justice, 

“ opposed, obstructed, or assaulted, in tlic due execution of his or who may coin- 
" their office or duty by any perion or persons whatsoever, either 
in the day-time, or night; all and every person or persons so 
“ hindering, opposing, obstructing, or assaulting the said officer or 
** officers in the due execution of his or their duty, and all such as 
** shall act in his or their aid or assistance, shall and may be car- 
" ried or conveyed before one or more of his majesty's justices of 
the peace residing near to the place where such offence shall be 
“ committed ; and such justice or justices shall, if he or they sec 
** cause, commit such person or persons to the next county gaol, 
there to remain until the next court of oyer and terminer, great 
session, or gaol-delivery, or until such person shall be delivered 
“ by due course of law ; and in case an indictment shall be found 
against him or tlnmi, lie oi they shall plead thereto, without 
having time to traverse the same, as is usual in cases of misde- 
** meanors : and being duly convicted thereof, shall, by order of 
** the said court before whom such offender shall be convicted, be on 
** sentenced to hard labour on the river Thames, or other navi- ^ “ ’ 
gable river ill that part of Great Britain called Jingland, for any 
“ term not exceeding three years, acconliiig to the directions of an 
** act passed in the nineteenth year of Jiis present majesty’s reign, i9Gco,3.c.7-l. 
intituled, ‘ An Act to explain and amend the laws relating to the 
transportation, imprisonment, and other punishment, of certain 
offenders,’ and as is by the said act directed for the punishment 
of persons convicted of grand larceny ; or such court may order 
such offender to be committed to the common gaol, or house of 
correction, for any term not exceeding three years.” 

The statute 47 Geo. 3. s. 2. c. (Hh " for the more effectual pre- persons maVuig 
vention of smuggling,” enacts (s. 34.) “ That from and after the signals to smug- 
“ passing of this act, no person or persolis shall, after sun-set and 
“ before sun-rise between the 21sl of September and 1st of April, othorwise!guilty 
or after the hour of eight in the evening and before the hour of of amisde- 
“ six in the morning between the last day of March and the 22d ®eauor, 

“ day of September, make, or aid or assist in the making, any 
" light, fire, flash, or blaze, or any signal by smoke, or by any 
“ rocket, fire-works, flags, firing of any gun or other fire-arms, or 
" any otlier contrivance or device, in or on board or from any ship, 

“ vessel, or boat, or on or from any part of the coast or shores of 
“ Great Britain, or within six miles of any part of such coast or 
shores, for the purpose of making or giving any signal to any 

“ person 
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person or persons on board any smuggling ship, vessel, or boat, 
whether such person or persons so on board of such ship, vessel, 
or boat, be or be not within sight or distance to see or liear any 
“ such light, fire, dash, blaze or signal ; and if any person or per- 
sons shall, contrary to the true intent and meaning of this act, 
make, or cause to be made, or aid or assist in the making, or be 
present for the purpose of aiding or assisting in making any such 
“ light, fire, flash, blaze, or signal, such person or persons so of- 
“ fending shall be guilty of a misdemeanor, and it shall be lawful 
for any oflScer or officers of the customs or excise, or any oilier 
“ persoh or persons, to stop, arrest, and' detain the person or per- 
** sons who shall so make, or aid or assist in the making, or who 
shall be present for the purpose of aiding or assisting in making 
any such light, fire, flash, blaze, or signal, and to carry and con- 
vey such person or persons so oftending as aforesaid, liefore any 
'' one or more of his majesty’s justices of the peace residing near to 
" the place w'herc such oftence shall be committed, who, if he or 
they sec cause, shall commit the offender or offenders to the next 
county gaol, there to remain until the next court of oyer and ter- 
“ miner, great sessions, or gaol delivery, or until such person or 
'' persons shall be delivered by due course of law : and in case an 
“ indictment shall be found or information filed against him or 
them, he or they shall forthwith plead thereto and shall be tried 
thereon without having time to traverse the same, as is usual in 
“ cases of misdemeanor; and it shall not be necessary to prove in 
any such indictment or information, that any ship, vessel, or 
boat was actually hovering or oft* the coast or shore, or found or 
discovered to have been within any limits or distances mentioned 
in this act, or any act or acts )>asscd for the ])revcntiou of smug- 
“ gling, and the offender or offenders, being duly convicted thereof, 
shall, by order of the court before whom such offender or of- 
fenders shall be convicted, either forfeit and pay the penalty or 
“ forfeiture of one hundred pounds, or at the discretion of such 
court be sentcncred to or committed to the common gaol or house 
of correction, there to be kept to hard labour for any term not 
exceeding one year,” 

iy.iCico.3. c.i By statute oQ, (jco. 3. c. 1 1'3, intitled “ An act for amending 
and reducing into one act the piovi^ioiis conlained in any law now 
in force imposing the penalty of death for any act done in breach 
of or in resistance to any part of the laws for collecting his majes- 
ty’s 


(2) Tlic stat, of 52 Geo. 3. c. 143. by sect. 1. 
enacts, ** That in all cases where any act done in 
“ obstruction ov resistiuice of Ibe revenue law's 
'* would be felony, without benefit of clergy, by 
virlue uf tlie said jaws, or any of them, surh act 
“ sli:ill b.* taken to be felony, within benefit of 
“ t uiilcss the same sball be declared to be 
“ llltmy without benefit of clergy by that act,” 
The act rlii-n declares the following offenc<*s to 
be wit limit benefit of clergy : 1, The secreting, 
eiiibo/zling, &cc. of letters by servants of the 
post-oilice, containing securities for money. 2. 
Stealing letters from person-, employed by post- 
office to curry letters, or from out of any post- 
office, or out tfi any bag oi mail ; or being ac- 
cessary befoie the fact to such otfcnces; or buy- 
ing or receiving any of the stolen securities. 3. 
Gorging Ujc mark or hand of the receiver of the 


prefines j.t the alieuation o/fice. 4. Forging, &c. 
certificates fur the redciii^ition of the land fax. 5. 
Forging, &lc, any mark, stamp, die, or ])lutc, used 
under the direction of tiic conunissioners for nia- 
naging the duties on sfauiped velhiin, parchment, 
or paper, denoting the payment of duties, or ex- 
posing or selling any articles knowing it to have a 
forged stamp. 6. Forging, &c. the stamps on gold 
and silver plate. 7. Making, &c. frames fur making 
paper witli the word “ Excise Office” visible in 
the substance of the paper, without due appoint- 
ment and authority ; or making any stamp or die 
to imirate the stamps used by the direction of the 
coimuissvoneSf of excise in England or Scotland for 
marking permits. 8. Forging debentures for fhc 
payment or return of money, where the same arc 
reipiired by the excise laws. 9. Assisting in suiug- 
gling in the mamicr above set forth. 
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ty s revenue in Great Britain^ it is enacted, ** That if any persons, 
to the number of three or more, armed with fire-arms or other 
“ offensive weapons, shall hereafter, within Great Britain, or 
within the limits of any port, harbour, or creek tliercof, or williiii 
the Isle of Man, or within the limits of any port, harbour, or 
** creek thereof, be assembled in order to be aiding and assisting 
in the illegal exportation of wool or other goods prohibited to 
be exported ; or in the carrying of wool or other such goods in 
“ onler to such exportation; or in the illegal running, landing, or 
“ canying away p|*ohibitcd or uncustomed goods, or go(>ds liable 
“ to pay any duties wdiich^hall iiotha\e been paid or secufred; or 
“ in the illegal relandiiig of any goods whatsoever, which shall have 
** been shipped or exported upon debenture or certificate, or from 
“ any warehouse wherein such wool or other goods shall have been 
deposited under any act of parliament for the securing the liome 
consumption duties thereon; or in rescuing or taking away any 
such wool or other goods as aforesaid after seizure from any offi- 
ccr or ofiic(irs of the customs or excise, or other ofiicer or officers 
uutliorized to seize the same, or other person or persons einploy- 
“ eil by him or them, or assisting him or them, or from the place 
‘‘ wlicie the same sliall have been lodged by hiiiK.r them; or in res- 
cuing any person who shall have been a])j)reheuded for any of the 
offences made felony by an act relating to the revenues or customs 
or excise of Great Britain, or in preventing llic apprehending any 
** person who shall have been guilty of any such offence; or in casij 
any persons, to the iuimher of three or more, so armed as afore- 
said, shall hereafter within Great Britain, or witliin the limits of 
** any port, harbour, or creek thereof, or within the Isle of Man, or 
w ithin the limits of any port, harbour, or creek thereof, be so aiding 
or assisting ; or if any person shall maliciously shoot at or upon 
“ any ship, vessel, or boat, belonging to his luajcstv’s navy, or in the 
service of the customs or excise, within the limits of any port, 
harbour, or creek of Great Britain, or within the Isle ot Alan, or 
* * within the limits of any port, harbour, or creek thereof, or in any 
port of the British or Irish Channels, or on the hisii seas within 
** one luiiulred leagues of the coast of Great Britain or Ireland ; 
or if any person shall, either on slioie or on the water, within 
the limits last aforesaid, maliciously shoot at, maim, or daiiger- 
“ ously wound any officer or officers of his majesty's army, navy, 
marines, militia, or volunteers, or any other his majesty's military 
or naval forces, or of the customs or excise, or any other person 
or persons aiding or assisting any such officer or officers when 
acting in the due execution of his or tlicir duty under any of the 
powers, authorities, and provisions of any act relating to the 
revenues of customs or excise of Great Britain, or of any act for 
the prevention of smuggling; every person so offending, and 
‘‘ every person aiding, abetting, or assisting therein, shall, being 
thereof convicted, he adjudged guilty of felony, and shall suffer 
“ death as a felon, without benefit of clergy ; and every such of- 
fence w'hich shall be committed witliin any port, harbour, creek, 
haven, or roadstead, of Guernsey, Jersey, Alderney, Sark, or 
“ Man, respectively, the saj^ie may ami shall be inquired of, 

“ tried, and determined in the said islands lespectively ; and every 
such offence committed elsewhere out of the United Kingdom 

“ may 
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may and shall be inquired of, tried, and determined in any 
“ county of the United Kingdom ; and every such offence com- 
mitted within England, Scotland, or Ireland, respectively, may 
and shall be inijuired of, tried, and determined within such part 
of the said United Kingdom in which offence shall have been 
respectively committed, but (3) in any county or shire of such 
** part of the said United Kingdom, in such manner and form as 
" if the offence had been committed in the county or shire in 
which tlie same shall be inquired of, tried, and determined.” 

By Geo. 3. c. 143. s. 12. where ally person is charged before 
any justice of the peace or other competent person, upon oath, 
with being guilty of assembling in the' illegal manner described, 
and of shooting, maiming, or wounding, in any case where the 
officer or any one assisting him is killed, the information is to be 
certified by the justice or person taking it to one of his ma- 
jesty's principal secretaries of state ; who is forthwith to lay the 
same before his majesty in council ; and thereupon his majesty, 
if he shall so think lit, may require the offender, within sixty 
days, or such other time as he shall think proper, after publica- 
tion of such order in the London Gazette, to surrender himself 
to the lord chief justice of the court of king's - bench, or any 
other justice of the king's bench, or any justice of the peace, or 
other person competent to tiike such surrender. By the same 
clause his majesty may further direct the order for surrender to 
be proclaimed by the sheriff in the county where the offence 
was committed, or if not committed in any county, by the sheriff’ 
of the county near where the offence was committed. And the 
clerks of the privy council are to cause such order to be fortli- 
with inserted in the London Gazette, and the publication of the 
order for surrender to be repeated once a week, until the ex- 
piration of the sixty days, or such further time as is appointed 
by the order for the suiTeiider; and the sheriff is to make pro- 
clamation of the order within fourteen days after the receipt of 
it in two market towns, on market days, between the horn's of 
twelve and two, and cause a copy of the order to be affixed in 
some public place in each of such market towns ; but if there 
is but one market town in the county, then in such one market 
town and some other place of general resort. If the party ac- 
cused surrender himself, he \> to be committed to j^'ison, to be 
dealt with according to law ; but if he shall not surrender him- 
self within the time so limited, or shall, after surrender and be- 
fore trial, escape from justice, such person shall, from the day 
appointed for such surrender, be adjudged a person attainted of 
felony, and shall suffer death as a felon, without beiielit of 
clergy. 

As to the Second Point, viz. In what cases smugglers may be 
required, by procLamation, to surrender themselves. 

t Sect, 14. By 19 Geo. 2. c. 34. s. 2. " And for the more easy 
ami speedy bringing the offenders against this act to justice,” it is 

enacted, 

(3) The -inr here seems inaccurately worded, probably some words were omitted in the draft, or in 
tlic original pilnting. 
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enacted, That if any person or persons shall be charged M^ith being Pcrsouscliargeit 
** guilty of any of tlie offences aforesaid^ before any one or more of “Py" 
his majesty’s justices of the pcace»or before one of his majesty's 
** justices of the court of king’s bcnch> if the offence be commit* 

“ ted in England; or before the lord justice general, or one of the 
lords of justiciaiy, or any one or more of his majesty’s justices of 
** the peace in Scotland, if the offence be committed in Scotland; 

" by information of one or more credible person or persons upon 
oath, by him or them to be subscribed, such justice of the peace, 

** or justice of the king’s bench, or lord justice general, lord jus- emuy inform 
tice clerk, or IdW of justiciary, respectively, before wli^m such tion to one of 
** iiifomiation shall be made as aforesaid, shall forthwith certify secretaries 
" under his hand and seal, and return such infonnation, to one of ^ lay wme^bc- 
the principal secretaries of state of his majesty, his heirs or sue- fore king in 
** cessors, who is hereby required to lay the same, as soon as con- 
“ veiiiently may be, before his majesty, his heirs or successors, in made”oroffen- 
** his or their privy council ; whereupon it shall and may be lawful dor’s surrender 
" for his majesty, his heirs or successors, to make his or their »n 40 daysj 
“ order, in Ins or their said privy council, thereby requiring and 
“ commanding such offender or offenders to surrender him or 
" themselves within the space of forty days after the first publica- 
tion thereof in the London Gazette, to the lord chief justice, or 
any other of his majesty’s justices of the court of king’s bench, or 
** to any one of his majesty’s justices of tiie peace, if the offence be 
committed in England; or to any of the lords of justiciary, or to 
anyone of his majesty’s justices of the peace in Scotland, if the 
offence be committed m Scotland ; who is hereby required, and commit, 
upon such offender or offenders surrendering him or themselves, whliout 
“ to commit him or them, without bail or mainprise, to the county ** * 
gaol, or to the gaol or prison of the place where he or tliey shall 
so surrender, to the end that he or they may be forthcoming to 
answer the offence or offences wherewith he or they shall stand 
** charged according to due course of law ; which order tjie clerks 
of his majesty’s privy council shall cause to be forthwith printed 
'' and published in the two successive London Gazettes, and to be 
“ forthwith transmitted to the sheriff of the county where the of- Order to be 
“ fence shall be committed, vrho shall, within fourteen days after 
“ the receipt thereof, cause the same to be proclaimed between and transmitted 
** the hours of ten in the morning and two in the afternoon, in the to the shcrifF, 
market-iilaces, upon the respective market-days, of two market- P*"®" 

“ towns, m the same county, near to the place wliere such offence 
** shall have been committed ; and a true copy of such order shall Copy to be 
be affixed upon some public place in siicli market-towris : and aflixod in 
" in case such offender or offenders shall not surrender him or SSemmt 
themselves, pursuant to such order of his majesty, his heirs or surrendering, 
successors, to be made in council as aforesaid, he or they so neg- to bt*con- 
lecting or refusing to surrender him or themselves as aforesaid, 
or escaping after such surrender, shall, from the day appointed 
‘‘ for his or their surrender as aforesaid, be adjudged, deemed, and 
taken to be convicted and attainted of felony, and shall suffer King’s bench, or 
‘‘ pains of death, as in case of a person convicted and attainted justices of oyer 
“ by verdict and judgment of felony, without benefit of clergy, if ^ award' 

'' the offence be charged td^have been committed in England; execution. 

^ and shall be adjudged, deemed, and taken to be convicted of a 

capital 
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capital criine^ and shall suffer the pains of death and confiscatiotf 
of moveables, as in case of a person found guilty of a capital 
crime, and under seiiteiice for the same, if tlie offence be charged 
“ to have been committed in Scotland ; and that it shall be lawful 
“ to and for the court of king’s bench, or the justices of oyer and 
“ terminer, or general gaol delivery, for the county or place where 
" such j)crson shall be, to award execution against such offender 
** and offenders, in such manner as if he or they had been con- 
“ victed and attainteddn the said court of king’s bench, or before 
such justices of oyer and terminer, or general gaol-delivery re- 
spectively, if the offence be charged to have been committed in 
hingland ; and that it shall be lawful for the court of justiciary, 
'' or the lords of justiciary, in their cij|puits, to award execution 
against such offender and offenders, m such manner as if he or 
“ they had been found guilty and condemned in the said court of 
“ justiciary, or in tlic circuit, respectively.” 

Ifany person be f Sect. 15. By 24 Geo. 3. c. 47. s. 12. For the more easy 
charg^ witli Speedy bringing the offenders against this act to justice,” it 

made by enacted, ** That if any person or persons shall be charged w'ith 
this act, “ being guilty of any of the offences aforesaid, made felony by this 
“ act, before any one or more of his majesty’s justices of the peace, 
** or before one of his majesty’s justices of the court of king’s bench, 
if the offence be committed in England or Wales, or within the 
** limits of any of the ports thereof, or within four leagues of tlu^ 
coasts thereof; or before any one of the lords of justiciary, or 
the judge of the high court of admiralty, or any judge ordinary, 
** or judge admiral, deputy, or substitute, in Scotland, if the ofl’ence 
be committed within Scotland, or within the limits of any port 
** of that part of Great Britain called Scotland, or within four 
** leagues of the coast thereof, by inforinatit)n of one or more cre- 
** dible person or persons upon oath, by him or them to be sub- 
** scribed ; such justice of the peace, or justice of the king’s bench, 
'' or any lord of justiciary, or judge of the high court of admiralty, 
or judge ordinary, or judge admiral, deputy, or substitute re- 
** spectively, before whom .such information shall be made as aforc- 
justicc or judge Said, shall forthwith certifv, under his hand and seal, and return 

shall ccriiiy and sucli information to one of the principal secretaries of state of 

tblntooilrof*^ majesty, his heirs or sucessors ; who is hereby required to lay 

the set-rciaries ** tlic same, as sooii w Conveniently may be, before his majesty 
of state, &c. his heirs or siiccessnrs, in his or their privy council; wherc- 

" upon it slidl and may be lawful for his majesty, his heirs, or 
successors, to make liis or their order, in his or their said 
privy council, thereby requiring and commanding such offender 
** or offenders to surrender him or themselves, within the space of 
“ forty days after the first publication thereof in the London 
Gaxettc, to the lord chief justice, or any other of his majesty’s 
justices of the court of king’s bench, or to any one of his majesty’s 
'‘justices of the peace, if the offence be committed within Eng- 
" land or Wales, or ^vithin the limits of any of the ports thereof, or 
“ within four leagues of the coast thereof ; or to any of the lords 
" of justiciary, or judge of the high court of adniiraltv, or judge 
" ordinary, or judge admiral, deputy^' substitute, in Scotland, if 
" the offence be committed within Scotland, or wdthin the limits 
" of anv port of that part of Great Britain called Scotland, or with- 

“ ill 
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four leagues of the coast thereof; who is hereby required, 
upon such offender or offenders suirehdering him or tliemselves,^ 

** to commit him or them, without bail or mainprise, to the county 
« gaqj, or to the gaol or prison of the place where he or thej; shall 
so surrender, to the end that he or tliey may be forthcoming lo 
answer tlie offence or offences, wherewitli he or they shall stand 
charged, according to due course of law ; which order tlie clerks 
of his mmesty’s privy council shall cause to be forlhwitlr printed 
and published in two successive London Gazettes, and to be 
" forthwith transmitted to the sheriff of the county where the of- Order in conn- 
fence shall be committed, if the sanic shall be conimilted in 
any county; and if the offence shall not be committed within miited to mIic- 
anv county, but m ithin^^e limits of any port as aforesaid, or ri/fs, &c. who 
within four leagues of the coast of any part of Great Britain, 

"" to be transmitted to the sheriff of any county near to the place 
where such offence shall be committed; which respective sheriff* 

“ shall, within fourteen days after the receipt thereof, cause the 
'' same to be proclaimed, within Uie hours of ten in the morning 
and two in the afternoon, in the market places, upon the respee- 
tive market days of two market towns in tlie same county in 
'' which, or near to the place where such offence shall have been 
“ coininittcd; and a true copy ot such order shall be allixed upon 
** some public place in such market towns : and in case such of- OiKonders not 
** fender or offenders shall not surrender liiinself or themselves surmuiciing 
pursuant to such order of his majesty, his heirs or suetTssors, to ^5 

** be inude in council as ah>rcsaid, he or they so neglecting or re- feioiL^, &c. 

** fusing to surrender liiinstdf or theinsclves as ah)rcsai(l, or escaping 
after such surrender, shall, from the du) apj)oiiiled lor his or their 
surrender us aforesaid, bo adjudged, deemed, and taken to be con- 
victed and attainted of telony,and shall suflertlie pains of death 
as ill cases of a person convicted and allainted by verdict and 
''judgment of felony, without benefit of clergy, if the offence be 
"charged to have been committod v\ithin Kngiaiid or Wales, or 
" witliin the limits of any of the ports thereof, or within lour 
leagues of the coast thereof; and shall be ailjiidged, deemed, and 
" taken to be coiuiclod of a capital crime, and shall suffer the 
" pains of deatli, and coiiliscitlion of mo\eables, as in case of a 
" person found guilty ot a capital crime, and under sentence for 
" the same, if the ofl'enee be cliarged to have been committed with- 
" ill Scotlai|d, or within the limits of any , of the ports thereof, or 
" within four leagues of tlie coast tlieroof ; and that it shall be law- 
" ful to and for the court of king's bench, or the justices of oyer King’s bench, 

" and terminer, or general gaol delivery, or great sessions for the 
" county or place where such {rmsoii shall be, to uM urd execution gain^tsucli of- 
against such offender or offenders, in such mamiei as if he 01 fvndtTs in like 
" they liad been convicted and alUiinted in the said court of king's 
" bench, or before sucli justices of oyer and terminer, or general convicted in 
" <»aol delivery, or great sessions respectively, if the offence be ihe said court, 

" diarged to have been committod vvithin England or AVale|, or 
" within the limits of any of the ports tlicreol, or M'ithin four 
" leagues of the coast thereof; and tliat it sliall be lawful for the 
court of justiciary, or the ^fds of justiciary in their circuits, or 
tte judgq of the high coui^t of admiralty, to award execution 
" against such offender and offenders in such manner as if he or 
VOL. I. XX they 
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** they had been found guilty and condemned in the said courtTof 
justiciary, or in the circuit courts respectively, if the oflFence shall 
be charged to have been committed within Scotland, or within the 
“ limits of any of the ports thereof, or within four leagues of tlie 
coast thereof.** 


Any person 
liArlwuriiig such 
offenders, shall 
on conviction be 
guilty of felony, 
and be trans- 
ported for seven 
years. 


Not to prevent, 
any judge, jus- 
tice, &c. from 
apprehending 
such offenders 
by the ordinaiy 
course of law. 


t Sect, 16. By 19 Geo. 2, c. 34. s. 3 and 4. and 24 Geo. 3. 
c. 47* 8. 13 and 14. it is furtiier enacted, That all and every' 
person and persons^ who shall^ after the time appointed as afore- 
said for the surrender of any person or persons so charged upon 
oath with any of the offences nforesaicb shall be expired, harbour, 
receive, conceal, aid, abet, or succour such person or persons, 
knowing him or them to have been charged as aforesaid, and 
” to have been required to surrender film or themselves by siicli 
order or orders as aforesaid, and not to have surrendered pur-^ 
** suant to such order or orders, being prosecuted for the same 
** within one year after the offence committed, and lawfully con- 
“ victed thereof, shall be guilty of felony, and shall be transported 
as a felon or felons for the space of seven years, in the same 
manner as felons are or shall be appointed to be transported by 
virtue of any act or acts already made, or hereafter to be made, 
touching the transportation of felons ; and if any such offender 
' or offenders shall be found at large within Groat Britain before 
' the expiration of the said term, Milliout lawful cause, he, she, or 
' they shall suffer death as felons, and have execution awarded 

* against him, her, or them, as persons attainted of felony, witU- 
^ out benefit of clcrg} .** 

t Sect, 17. By 24 Geo. 3. c. 47. s. 14. it is provided, " Tliat 
^ nothing herein contained shall be construed to prevent or liindei 
' any judge, justice of the peace, magistrate, officer, or minister 
' of justice w'hatsoever, from taking, apprehending, and securing 
' such offender or offenders against whom such information shall 

* be given, and for requiring mIiosc surrender such order in coun- 
' cil shall be made as aforesaid, by the ordinary course of law;' 
' and in case such offender or offenders, against whom pch in- 

* foriiiatioii, and for requiring whose surrender such order in coun- 

* cil shall bo made as aforesaid, shall be taken and secured, in 

* order to be brouglit to justice, before the lime shall be ex- 
^ pired, within w'hicM)He or they shall be required to surrender 
' him or themselvci by sui order in council as aforesaid ; that 
^ then, and in such case, no further proceeding shall be had upon 
' such order made in council against him or them so taken and 
^ secured as aforesaid, but he or they shall be brought to trial by 
' due course of law ; any thiiiff herein contained to the contrary 

' in any wise notwithstanding.* 


The following constructions have been held upon this statute. 

Foster, 51. f 18. FiRST, That it is certainly necessary to suggest the 
4 Bm ^Ab^567 requisites in tlie act on the roll, in order to ground 

O. B. 1785. ^ prayer for execution ; for they are the several steps which tlie 

p. 6^6. p. 772, act requireth to be taken by the croiyn, in order to bring the pri- 
soner under an attainder : and he Mtty traverse them all, and'thc 
offender will not be affected, unless the several requisites men- 
tioned in the act have been complied with in this particular case ; 

and . 
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anSifhe traverseth all or any of them, onm probandi lies upon 
the crown ; for this is not like the case of an attainder by act of 
parliament, in which the facts are settled, the person named, and 
the only question is, whether the prisoner is the identical person 
attainted. 


t Sect, 19. Secondly, That if the prisoner would take ad- Foster, oc. 
vantage of the insufficiency of the suggestion, viz. because the 
names of the market-towns at which it is enacted the offender shall 
be proclaimed is not set forth — he must demur. He cannot 
take advantage of it on motion. 

+ Sect, 20. Thirdly, That if the prisoner pleads, he must do Foster, 56. 
it imtanter and ore tenus, is done in indictments ; for there can 
be no inconvenience in his pleading imtanter, if he intends to put 
the proof of all the matters suggested on the roll upon the crown. 

t Sect, 21. Fourthly, That the prisoner is not intitled to a Foster, 5C. 
copy of the suggestion. 

t Sect, 22. Fifthly, That the words, near to the ^lace,” arc Foster, 57. 
restrictive of the sheriff's power, and that the proclamation must 
be made in the market-towns ii< 3 ar the place, and not at remote 
towns, norat towns even comparatively remote; for though it does 
not mean at the very next market-towns, it would be very dan- 
gerous to leave matters of this sort to the discretion of the sheriff 
merely. 

t Sect, 23. Sixthly, That the proceedings at the trial shall be 
in the same form and inanner as before justices of gaol-delivery. 

t Sect. 24. Seventhly, That if an offender be arraigned upon Case of Geo. 
a suggestion on the surrender clause, and the crown should after- sessions, 
wards think proper to proceed against him by indictment on the i785. 
merits of the case, the attorney-general may enter a nolle prosequi 
on the record of the suggestion. 


As to the Third Point, viz. In what coiuily the offence of 
smuggling, &c. may be tried. 


t Sect. 2o. By 19 Geo, 2. c*. 34. s, 5 . ** And for the better and om>nces where 
more impartial trial of any indictment or information w hich shall AiulmWnotto 
be found, commenced, or prosecuted, for any of the offences made eflbct corruption 
felony by this or any other act relating to the revenues of customs of blood, &c. or 
or excise,” it is enacted, That every such offence shall and may 
** be inquired of, examined, tried, and determined, in any county 
within that part of the kingdom of Great Britain called England, 
in such manner and form as if the fact had been therein coni- 
'' mitted : provided, that no attainder for any of the offences made 
felony by virtue of this act shall make or work any corruption 
" of blood, loss of dower, or forfeiture of lands or tenements.” 




t Sect, 26 . By 24 Geo. 3. c. 47. s. I 6 . it is provided, That 
in case any person shall be brought before any justice of the 
peace, being charged with having hindered, opposed, obstructed, 
or assaulted, any officer of the navy, customs, or excise, contrary 
to diis act, and it shall appi&r that the offence with which such 
person is barged falls within the provisions of an act passed in 
the nineteenth year of his majesty’s reign, intituled, * An act for 

X X 2 the 


Persons charged, 
with obstructing 
ofHcers, whose 
oIFcncc fails 
within the pro- 
visions of 1 9 
Geo, 3. c. 69. 
may be commit- 
ted until the 
next quarter- 
sessions, 
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" the more effectually preventing the pernicious practices of smug- 
“ gling in this kingdom ; and for indemnifying persons who have 
“ been guilty of ofiences against the laws of tlie customs and ex- 
“ else, upon the terms therein mentioned it shall and may be 
“ lawful for such justice, if he thinks fit, instead of proceeding 
** against such offender according to the provisions of this act, to 
“ commit such offender to the county gaol until the next quarter- 
" sessions of the peace ; and in that case every such offender shall 
be tried and punished as by the said laSt recited act is directed, 
and not othervv'ise.’* 

t Sect, 27* By 24 Geo. 3. c. 47. s. 17. “ And for the speedy 
and impartial trial of any offtmee, which by this act is declared to 
be a felony or misdemeanor,” it is enacted, “ That every such of- 
fence, in case the same shall be coniniitted within England, 
Wales, or the town of Berwick upon Tweed, or within the limits 
** of any of the ports thereof, or within four leagues of any part of 
** the coasts thcieof, shall and may bo inquired of, examined, tried, 
“ and determined, before any ctiurt or courts of oyer and terminer, 
“ great session, or gaol delivery, in any county within that part of 
“ Great Britain called England, or the dominion of Wales, in such 
manner as if tlie fact had been actually committed within such 
** county ; any law, usage, or custom, to the contrary in any wise 
notwithstanding.” 

t Sect, 28. By 24 Geo. 3. c. 47. s. 18. it is enacted, “ That in 
case any offence, which by this act is declared to he a felony or 
misdcnuiiinor, shall happen to be committed in that part of 
** Great Britain called Scotland, or within tin; limits of any port 
** thereof, or within four leagues of the coasts of tin* same, infonna- 
tion of such offence may lx; given to any justice of the peaci', 
** judge ordinary, or judge admiral, depute or substitute, residing 
nearest the place where such off ence may have been committed ; 
who, if he shall sec cause, may and shall grant a warrant foj- 
" committing the person or persons complained of to the connnon 
'' gaol of the county, city, borough, or place, there to lie, until he 
is liberated in due course of la\y ; and such person or persons 
‘‘ shall and may be tried l)cfore the court of justiciary or circuit 
courts, or before the judge of the high court of admiralty at 
Edinburgh; or in case the offence be only such as is punishable 
“ by hard labour or imprisif.aiient, the same may tried before 
** the judge ordinary of the county or place where the warrant was 
granted.” 

t Sect, 2y. By 24 Geo. 3. c, 47. s. 19. it is further enacted, 

** That where any person or persons shall, by virtue of this pre- 
sent act, be arrested and taken before any one of his majesty’s 
^'justices of the peace, for any offence against this act deemed a 
' misdemeanor, such person or persons shall in no case be ad- 
mitted to bail, unless he shall first enter into a recognizance, 
with two sufficient sureties, to his majesty, his heirs and suc- 
cessors, in the sum of two hundred pounds, and the said sureties 
in one hundred pounds each, with condition that such person or 
persons shall appear at the then‘hfext ensuing court of oyer and 
terminer, or general gaol delivery, or great sessions^ to be liolden 
for such county for which the justice before whom he shall be . 

brought 
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brought shall act^ and answer and plead to anji indictment whiebs 
“ may be found at or before such court for such misdemeanor; 
and such recognizance shall forthwith be traustnitted to the clerk 
of assize^ or other proj)er officer of the court of oyer and ter- 
“ miner, general gaol delivery, or great sessions, for such county 
** as aforesaid.’’ 

t Sect, 30. By ^ Geo. 3. c. 47. s. 20. it is further enacted. Persons accused 
“ That where any such misdemeanor is committed in Scotland, or Scotland, &c. 
“ within the limits of aiiy port thereof, or within four leagues of 
“ tlie coasts of the same, t]ie person or persons accused thereof, 

“ and taken before any justice of the peace, or other judge compe- 
** tent ill Scotland, sliall not be admitted to bail, unless he enter 
“ into a recognizance, with two sufficient sureties, to his majesty, 

“ his lieirs and successors, in the sum of two h mid red pounds, and 
** the said sureties in one hundred [louiids each, w ith condition that 
“ he shall stand trial, in the way and manner tlirccted by this act, 
and according to the forms practised in that part of the kiiig- 
‘‘dom.”(l) 

2. Cm ranting fraudulent Permits, 

t Sect. 1. By 23 Geo. 3. c. 70. s. 8. it is recited, “ That 
whereas, for the better securing the duties chargeable upon ex- 
ciseable commodities, the dealers therein are, by several statutes 
now' ill force, required to lake out permits fioin the proper officers 
of excise, certifying that those duties ha\e been paid, which per- 
mits are to accompany such coiuniodilies when removing from 
one pari of this kingdom to any other part thereof : and wliereas 
great fraiuis ha\e been committed by forging permits in imitation 
of those granted^ by such officers, and the penalties already pro- 
vided to prevent such forgeries are not sufficient to suppress so 
great an evil : for the more eft’ectiial preventing such practices, so 
manifestly tending to the ruin of the fair trader, and to the dimi- 
nution of so material a branch of the revenue of this kingdom,” it 
is enacted, “ Tliat the respective commissioners of excise in iing- Commissioners 
land and Scotland shall provide, or cause to be provided, moulds provide 
“ or frames for the making of paper to be used for permits, which jjjngof 
paper shall have the words ‘ excise office’ visible in the sub- to be used for 
stance of such paper ; and shall also provide, or clause to be pro- pennits, &c. 

“ vided, one or more plate or plates, engraved with certain marks, 

“ stamps, and devices, in manner as to them shall seem meet, (w hich 
marks, stamps,* and devices on the said plates, or any of tliein, 

“ may from time to lime be varied or altered in siic;h inaiincr, and 
as often as the said commissioners for the time being resjjectively 
shall think necessary,) for the printing, stamping, and murkiiig 
the said paper; and all permits from thenceforth to be given or 
“ granted, by the respective officers for the several duties t>f excise 
“ and inland duties, for the removal of any exciseahle commodity, 
shall be printed, stamped, and marked by the said plate or plates 
“ on paper so made, witli the words ‘ excise office’ visible in the 
“ substance thereof ; which said paper shall be made, and the said 
plate or plates shall be engraven, by such person and persons 
respectively as are now, or iiereafter shall be, appointed by the 
“ said commissioners of excise or the major part of tliein, from 

“ time 

(1) Sec also, 52 Geo* 3. s. 11. ante, p^,670. 
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making such 
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unless appoint- 
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shall sutfer 
death as felons. 


Persons coun- 
lerfi'iting per- 
jnits, 


' time t() timc» under theif re8])ective hands and seals^ for those 
' purposes ; and as well the said paper so made, as also the said 
' plate or plates so engraved as aforesaid, shall be kept by such 
' officer or officers as shall from time to time he appointed by the 
^ said commissioners, or the major part of them respectively, for 
' keeping the same : and the officer or officers to be appointed for 
' printing permits shall not print, stamp, or mark any paper 
^ whereon any permit or permits shall be given or granted for the 
' removal of any exciseablc commodity, but on the paper so pro- 
' vided as aforesaid, and having the words ‘ excise office^ visible 
' in the substance of such paper ” 

t Sect. 2. By 23 Geo. 3. c. 70. s. 9* it is further enacted, 
‘ That if any person or persons whatsoever (not being authorized 
‘ by the respective commissioners of excise in England and Scot- 

* land so to do) shall make, or cause or procure to be made, or 
' shall knowingly aid or assist in the making, or without being au- 

* thorized or appointed as aforesaid, shall Liowingly have in his, 
^ her, or their custody or possession, without lawful excuse, (the 
' proof whereof shall lie on 'the person accused,) any frame, mould, 
‘ or instrument, for tlie making of paper, with the words ‘ excise 
' office’ visible in the substance of such paper; or shall make, or 
‘ cause or procure to be made, or knowingly aid or assist in the 
' making any paper in tlie substance of which the words * excise 

* office’ shall be visible; or if any person (except as before ex- 

* cepted) shall, by any ai t, mystery, or contrivance, cause or pro- 
^ cure the said words ‘ excise office,’ to appear visible in tlie sub- 
' stance of any paper whatever; or if any person or persons 

* whatever (not being appointed as aforesaid) shall engrave, cast, 
' cut, or make, or shall cause or procure to be engraven, cast, cut, 
^ or made, any plate or plates, or other thing, with any mark, 
‘ stamp, or device thereon, in imitation of or to resemble any 
' inaik, stamp, or device made and used by the direction of the 
' said commissioners of excise, or tlie major part of them respec- 
tively, in manner as aforesaid, for the purpose of printing, 

' stamping, and marking of the paper to be used for a permit or 
' permits, to accompany any exciseablc commodity or commodi- 
ties removing or removed from one part of this kingdom to luiy 
other part thereof, in pursuance of the directions of the several 
statutes requiring such nermit; every person socoffending in 
any of the cases aforesaid, and being thereof lawfully convicted, 
" shall, for such oftence, be deemed and adjudged a felon, and 
shall suffer death, as in cases of felony, without benefit of 
“ clergy.” (1) 

t Sect. 3. By 23 Geo. 3. c. 70. s. 10. it is further enacted. 
That if any person or persons whatsoever shall counterfeit or 
“ forge, or cause to be counterfeited or forged, any permit for the 
^•removal of any exciseable commodity from one part of this 
" kingdom to any other part thereof, for llie removal of which a 
“ pennit or certificate is by any act or acts of parliament now 
ill force required ; or if any person or persons shall knowingly 

or 


(l) This clause is in substance rc-cnactcd by stat. 52 Geo. 3 . c. 145. s. 9. 







or wUlingl^ ^vc any false or untrue permit, or shall kiiow- 
iiigly or williugly accept or receive any false or untrue per- 
“ mit with any such exciseable commodity to be removed or 
removed as aforesaid ; or if ajiy person or persons shall fraudu* 

“ leiitly alter or erase any permit, after the same shall have been 
given or granted lly the proper officer of excise ; or if any person 
“ or persons shall knowingly or willingly publish or make use of 
any such permit so . counterfeited, forged, false, untrue, al- 
‘‘ tered, or erased ; ev^ry person so offending shall, (in lieu of any 
‘‘ former penalty,) for each and every such ^offence, forfeit, and 
lose the sum of live hundred pounds ; which forfeiture shall ^ 500 .^^ 

“ and may be prosecuted in any of his majesty’s courts of record 
“ at Westminster, or in the court of exchequer in Scotland.” 

t Sect. 4. By 123 Geo. 3. c. 70 . s. 11 . it is further enacted. Penalty on ex- 
‘‘ iliat if any officer of excise, or other inland duties, shall deliver omcers de- 
“ out, or suffer to be delivered out, any paper having the words "of ^ r* 

“ ' excise office’ visible in the substance thereof, either before or improperly^”* * 
after the stamp or mark, so fo be provided as aforesaid, shall be 
printed thereon, or before the same shall be filled up, agreeable 
** to the request-note brought from any trader, for tlie purpose of 
** having a permit for the removal of some exciseable commodity ; 

** or if any such officer shall knowingly give or grant any false or or granting false 
“ untrue permit, or shall make any false or untrue entry in the 
counterpart or counterparts of any permit or permits, by him 
given or granted for the remov al of any exciseable commodity from 
the stock of any dealer therein ^ or shall knowingly and willingly 
receive or take any excisea[)le commodity whatsoever into the 
** stock of any such dealer, brought in with any false, forged, or 
“ untrue permit, or shall knowingly permit or suffer the same to 
be done, directly or indirectly, contrary to the true intent and 
meaning of the several statutes in such case made and provided, 

“ every such officer so offending, being thereof lawfiiliy convicted, 
shall be adjudged guilty of felony, and shall be transported, in 
“ like manner as other fidoiis are <lirected to he transported by 
“ the laws and statutes of this realm, for any time not exceeding 
seven years.” . 


3. Trafisposifig Plate Stamps. 

By % 72 Geo. 3. c. 143. s. 8 . it is declared and enacted, *• That 
“ if any person shall, after the passing of this act, transpose or re- 
“ move, or cause or procure to be transposed or removed, from 
one piece of wrought plate of gold or silver to another, or to 
any vessel or ware of base metal, any iiiipressioii made with any 
“ mark, stamp, or die, provided, made, or used by or under the 
“ direction of the said commissioners of stamps, or by or under 
the direction of any other person or persons legally autliorized in 
** that behalf, for denoting any duty or duties, or die payment of 
any duty or duties, granted to his majesty on gold or silver plate ; 
** or shall stamp or mark, or cause or procure to be stamped or 
marked, any vessel or ware of base metal with any mark, stamp, 
“ or die, which shall have been forged, or counterfeited in imita- 
lion of or to resemble any mark, stamp, or die, so provided, 
made, or used as aforc^jaid j or shall sell, exchange, or expose 

to 
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" to sale, or export out of Great Britain, any wrought plate of 
“ gold or silver, or any vessel or ware of base metal, having there- 
“ upon the impression of any forged or counterfeited mark, stamp, 
or die, for denoting any such duty or duties, or the payment of 
“ any such duty or duties, or any forged or counterfeited impres- 
“ sioii of any murk, stamp, or die, so provided, made, or used as 
“ aforesaid, or any impression of any such mark, stamp, or die, 
which shall Viave been transposed or removed from any other 
“ piece of [)lale as aforesaid, knowing the same respectively to be 
“ forged oi* counterfeited, or transposed or removed as aforesaid ; 
“ or shall wilfidly and without lawful excuse (the proof whereof 
“ shall lie on the person accused) have or be possessed of any such 
“ forged or counterfeited mark, stamp, or die, for denoting any such 
“ duty or duties, or the payment thereof; e\ cry person sooifend- 
ing, and being thereof convicted, shall be adjudged guilty of felo- 
“ ny, and shall sulfer death as a felon, without benelit of clergy.’^ 

4. Perjuries relative to the Revenue of Excise. 

By 46 Geo. 3. c. 112. it is recited, That by several acts re- 
laiive to his majesty’s duties of excise, oaths are required to be 
taken in manner therein mentioned ; and it is expedient to make 
such provisions as is hereinafter mentioned, for the piiiiishinent 
of persons wilfully taking a false oath, in any of the cases i)i wdiicli 
ail oath is by any such act directed or required to be taken;” it 
then enacts, “ ’^Fhat from and after the passing of this act, any 
person or persons who shall be convicted of wilfully taking a 
“ false oath, in any of the cases in which an oath is by any act or 
acts of parliament relating to the duties of excise directed or 
** required to be taken, shall be liable to the pains or penalties 
“ to which persons are liable for wilful and corrupt perjury.” 

5. Embezzlement of Public Money by Collectors, Sfc, 

The statute 50 Geo. 3. c. 59. intituled, “ An act for more 
♦'fVectually preventing embezzlement of money or securities for 
money belonging to the jmblic, by any collector, receiver, or other 
person entrusted with the receipt, care or inanageiiieiit thereof;” 
recites, that It is most expedient that due provision should be 
made more ell’ectually to pi event the embezzlement of money or 
securities for money belonging to the public, by any collector, 
receiver, or other officer < .itrustcd w'ith the receipt/^ custody or 
manageuj^ nt thereof; ’ and then enacts, That if any person or 
persons to whom any. money or securities for money shall be 
issued for public services, shall, from and after tlie passing of 
‘‘ this act, embezzle such money, or in any manner fraudulently 
apply the same to his own use or benelit, or for any purpose 
“ whatever, except for public services, every such person so offend- 
ing, and being thereof duly convicted according to law, in any 
“ part of the United Kingdom, shall be adjudged guilty of a mis- 
demeanor, and shall be sentenced to be transported beyond the 
“ sea, or to receive such otlier punishment as may by law be in- 
dieted on persons guilty of misdemeanors, and as the court before 
which such offenders may be tried and convicted shall adjudge.” 

If any such officer, collector, or receiver so entrusted with the 
receipt, custody, or management of any part of the public reve- 

nues. 
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“ nues, shall knowingly furnish false statements or returns of the 
sums of money collected by liiin, or entrusted to his care, or of 
the balances of money in his hands, or under his coiitroiil, such 
officer, collector, or receiver S() ofl’endiug, and being thereof con- 
“ victed, shall be adjudged guilty of a misdemeanor, and shall be 
** adjudged to suffer the punishment of tine and iin]>risoninent, at 
“ the discretion of the court, and be rendered for ever incapable 
“ of holding or enjoying any office under the crown.” — Sect. 2. 


CHAP. XXXI. 

OFFENCES AGAINST TUE PUBLIC HEALTH. 

OkI'KM’KS against the public health may he cammiitted, 

1. By selling unwholesome provisions, unfit for the food <d’ 
man. 

*>, By s]>readiiig the infection of the plague. 

3. By neglect or disobedience of the (piaraiitine laws, which 
arc intended to prevent the introduction of disease fiom foreign 
and infected parts. 

1. Selling itnwho/esome Provisions. 

I’liis is clearly an indictable olfi'iice at common law,(^) and (/OE.!*. C. 
with a view to secure the public health from suffering by adulter- ^ \.5 
ated food, a variety of statutes have at dilfi'reiit periods been 
passed; for many of wdiich see a former division — Respecting the 
Regulation of Provisions, under the head of “ Monopoly.” (I) 

2. Spreading the Plague. 

t Sect. 1. By 1 Jac, 1. c. 31. s. 7. it is enacted, “ That if any An inferUMl por- 
person or persons infected w’ith the plague, or being or dwelling 
“ in any house infected, shall be by the mayor, bailiffs, constable, houbc, disomy- 
“ or other head oflicer of any city, borough, tow u corporate, pri- eih. 

“ vileged^ilace or market town, or by any justice of peace, con- 
“ stable, headborough, or other officer of the county, (if any such 
“ infection be out of any city, borough, town corporate, privileged 
“ place, or market town,) commanded or appointed as aforesaid, 

“ to keep his or their house, for ^^oiding of further infection, and 
shall notwithstanding w ilfully and contemptuously disobey such 
direction and appointment, offering and attempting to break 
** out and go abroad, and to resist, or going abroad and resisting 
such keepers or watchmen as shall be appointed, as aforesaid, 

“ to see them kept in ; that then it shall be law ful for such watch- 
“ men with violence to enforce them to keep their houses ; and if 
“ any hurt come by such enforcement to such disobedient per- 
" sons, that then the said keepers, watchmen, and any other their 

** assistants. 


(1) See Uic cdiic of R. v. Treve, ant^, p. $2$. 
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assistants^ shall not be impeached therefore: and if any infected, 
person^ as aforesaid^ so commanded to keep house, shall, con- 
** Iraiyr to such commandment, wilfully and contemptuously go 
abroad, and shall converse in company, having any infectious sore 
upon him uiicured, that then such person and persons shall be 
taken, deemed, and adjudged as a felon, and to suffer pains of 
** death, as in case of felony : but if such person shall not have 
any such sore found about him, then for. his said offence to be 
punished as a vagabond in all respects should or ought to be, 
“ by the statute made in the niiie-aiid-thirtieth year of the reign 
39 Eliij.c. 4. of our late sovereign lady Queen Elizabeth, for the punishment 
of rogues and vagabonds ; and further, to be bound to his or tlieir 
good behaviour for one whole year.” (2) 


3. Quarantine. 


Tlie statutes of 45 Geo. 3. c. 10. and 46 Geo. 3. c. 98. regu- 
late the perfonnaiice of quarantine in cases of ships and persons 
coming from infected places. Tlic stat. 45 Geo. 3. c. 10. directs 
what ships shall be liable to perform quarantine; and sect. 10. en- 
acts, “ That all ships, &.c. coming from, or having touched at, any 
place from whence his majesty, his heirs, &.c. shall have acHudged 
and declared it probable that tlie plague, or any other inmetious 
disease, highly injurious to the health of his majesty's subjects, 
** may be brought ; and all vessels receiving persons or goods from 
such vessels are to jmrfonn quarantine.” And by order in coun- 
cil, certain goods also wdiicli are supposed to have the property 
of retaining infection may be made subject to quarantine; and in 
order to greater precaution, certain officers are authorized to go 
off to any ship approaching, and to examine the captain as to the 
state of the healtli of those on board, &c.; and the master giving 
false answers to such interrogatories is to pay a penalty of <£’200. 

By sect. 19* ** fn case it shall appear, upon such examination 
** or otherwise, that such ship or vessel is under such circumstances 
as shall render it liable to perform quarantine, and that the port 
“ or place where it so arri\es, or at which it attempts to enter, as 
aforesaid, is not the por^. or place where it ought so to perform 
quarantine, in such case it shall and may be lawful to and for 
‘‘ the officers of aii} of his majesty's ships of war, or of any of his 
“ majesty's forts or garrison , and all other his majesty's officers, 
“ upon notice thereof given to them, or any of them respectively, 
luid to anti for any other person or persons whom they shall call 
to their aid and assistance, and such officers and oilier persons 
arc hereby required to oblige such ship or vessel to go and re- 
“ pair to such place as hath been or shall be appointed for per- 
“ ibrmance of quaralitinc, and to use all necessary means for that 
purpose, either by firing of guns upon such ship or vessel, or by 
“ any other kind of necessary force whatsoever ; and in case any 

** such 


(2) is offence, by the blessing of Providence, 
has been incapable of being coraroitted in this 
country now for a century and a half. The last ap- 
pearance of the plague in this country, at least to 
attract general observation, was tlie great plague 
previous to Uie lire of Loudon, in Uie I'clgu of 


Charles the Second. The history of that plague, 
written by De Foe, is a most interesting work. For 
although the narrative is a fiction, yet it is a fiction 
embodying the real facts of the time, and convey- 
ing the state and feeluigs of London during the 
continuance of that severe visitation of Providence. 



^ such ship or vessel shall come from^ or shall have touched at, 
" any place infected by the plague, or other such infectious dis- 
ease or distemper, as aforesaid, or shall have any person on 
“ board actually infected widi the plague, or such other infectious 
** disease or distemper as aforesaid ; and the commander, master, 
“ or other person having charge of such ship or vessel, knowing 
*' that the place from whence he came, or at wliich he had touched, 
as aforesaid, was infected with the plague, or such other infectious 
** disease or distemper, or knowing some person on board to be 
actually infected with the plague, or such other infectious dis- 
" ease or distemper, as Aforesaid, shall refuse or omit to disclose 
** the sajiic upon such examination, as aforesaid, or shall wilfully 
** omit to hoist the signal hereinbefore directed, to denote that his 
** ship or vessel is liable to the perfoniiauce of quarantine, at the 
“ times and on tlie occasions hereinbefore directed with respect to 
the same, such commander, master, or other person having the 
“ charge of such ship or vessel, shall be adjudged guilty of felony, 
“ without benefit of clergy.” 

Stat.46 Geo. 3. c. 98. s. 1. directs, “ That every commander, 
“ 8cc. of any ship, &c. having the plague or otlier infectious dis- 
“ temper aboard, whenever he meets anotlier ship at sea, or shall 
“ be witliin four leagues of the coast of Gn’at Britain, Jersey, 
** Guernsey, Alderney, or Sark, shall hoist a certain spccifieil 
" signal, and keep the same hoisted while the other ship re- 
** mains in sight, or he is within the limited distance of the coast, 
" until he arrives at the port where he is to perfonn quarantine ; 
on failure whereof every such master, &c. shall forfeit and pay 
for every such oftence the sum of 

By the former act of 45 Geo. 3. c. 10. the neglect to hoist the 
signal is felony without beneiit of clergy ; it should seem that that 
part of the act is repealed by the clause above stated in the present 
act of 46 Geo. 3. c. 98. 

By stat. 45 Geo. 3. c. 10. s. 21. Every commander or other per- 
son quitting a ship liable to perform quarantine, on board w'liicli 
the plague, &c. shall not have appeared, before quarantine duly 
performed, unless by license, as directed by the act, or not causing 
the ship to be conveyed in due time to wliero she is appointed to 
perfonn jjie quarantine, is to forfeit £ 500 . 

" And if any person coming in any ship or vessel liable to per- 
form quarantine (or any pilot or other person going on board the 
same, either before or after the arrival of such ship or vessel at 
any port or place in Great Britain, or the islands aforesaid) shall, 
either before or after such anival, quit such ship or vessel, by 
going on shore in any port or place in Great Britain, or the 
islands aforesaid, or by going on board any other ship, vessel, or 
boat, with intent to go on shore, as aforesaid, before such ship or 
vessel so liable to quarantine, as aforesaid, shall be regularly dis- 
charged from the performance thereof ; it shall and may be law- 
ful for all persons whatsoever, by any kind of necessary force, to 
compel such pilot or other person so quitting such ship or vessel 
liable to quarantine, as aforesaid, to return on board the same; 
and every such pilot or other person so quittiiig such ship or 

A. vessel, 
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vessel, so liable to quarantine, shall for every such oiFence suffer 
imprisonment for the space of six months, and shall forfeit and 
pay the sum of j£’200.” 

By sect. 23. reciting, That refractory behaviour in persons 
liable to perform quarantine may be attended with great danger 
to his n)ajesty^s subjects, it is enacted, That all persons liable 
“ to perfonii quarantine, and all persons liaving had communica- 
“ tioii or intercourse with them, whether in ships or a lazaret, shall 
“ be subject to tlio orders of tiie siiperinteiidant of quarantine, or 
his assistant, or^ other ollicers tiiereiii named, w'ho are to com* 
“ pel all persons and goods liable to perform quarantine; and if 
“ any person or persons liable to })erforni quarantine, as aforesaid, 
or any person or persons having hail any intercourse or coniinu* 
“ nication with him, her, or them, sliall w ilfully refuse or neglect 
“ to repair forthwith, when nKiuired and directed so to do by such 
‘‘ officer as aforesaid, to the said lazaret, ship, vessel, or place 
“ duly appointed in tliat behalf, or having been placed in the said 
lazaret, ship, vessel, or place, shall escape, or attempt to escape, 
“ ofit of the same before quaraiiline duly performed, it shall and 
“ may be lawfid to and for the said quarantine officers, and also 
the watchmen, and oilier persons a]q>ointcd to see quarantine 
“ performed, and each of them, and they are hereby respectively 
“ required, by such necessary force as the case sliall require, to 
“ conqiel every such person refusing and m‘glecting, as aforesaid, 
“ and every such person so escaping, or attempting to escape, as 
** aforesaid, to repair or return to such lazaret, ship, vessel, or 
“ place, and also e\ery person actually (‘scaping as aforesaid, sliall 
“ be adjudged guilty of felony, and suffer death as in cases of 
felony, without beneiit of clergy.” 

By sect. 30. “ If any person shall knowingly and wilfully forge 
“ or counterfeit, or procure to be forged or counterfeited, any cer- 
“ tiiicate directed and rei|iured to be granted by this act, or shall 
pnblisli as true any such forged or counterhated certificate, 

“ knowing the same to be forged or counterfeited, he or slie shall 
“ he cnljiidgtid guilty of felc-ny, and .shall siiifer deutli as in cases 
“ i»f felony, w ithoiil benefit ef clergy.” 

The fifth section i*f stat. 4 () Geo. 3. c. 1)S. repeals so much of 
the stat. 43 G(‘o. 3. c. 10. a. relates to the certificate «nd proof 
of opening ijul airing such goods, &c. as are liable to quarantine, 
and establishes new regulations with ri'^pect llierelo, and the 
giving certificates in relation tlu*rcof ; and tlv ii, by seel. 8. enacts. 
That if any person sliall knowingly and wilfully forge or coun- 
terfeit, interline, erase or alter, or procure to be forged or coiin- 
** terfeited, interlined, erased, or altered, any certificate directed 
“ or required to be granted by any order of his majesty, liis heirs, 
8cc. ill council, now in force, or hereafter to be made, touching 
quarantine and the prevention of infection, or shall publish as 
“ true any such forged or counterfeited, interlined, erased, or 
altered certificate, knowing the same to be forged, &c. or shall 
“ knowingly and wilfully utter and [lublish any such certificate 
** with intent to obtain the effect of a true certificate to be given 
" tliercto, knowing the contents of such certificate to be false, he 
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** or she shall be adjudged guilty of felony, and shall suffer death 
“as in cases of felony, without benciit of clergy.’^ 

By 4.5 Geo. .*5. c. 1. s. 31, it is enacted, “ If any person shall 
“ land or unship, or shall move in order to the landing or unship- 
ping thereof, any goods, w'ares, or merchandize, packets, pack- 
ages, baggage, wearing apparel, books, letters, or any other 
“ articles whatever, from on hoard any ship or vessel liable to per- 
“ form quarantine as, aforesaid, or shall knowingly receive the 
“ same after they have been so landed or unshipped, every such 
“ person shall forfeit and pay a sum not ex^eding the sum of 
“ 500/.; and if any person or persons shall clandestinely carry, or 
shall secrete or conceal for the purpose of carrying, any letters, 
** goods, wares, or merchandize, or other articles as aforesaid, from 
“ any ship or vessel actually performing quarantine, or from the 
lazaret or other place where such goods, wares, merchandize, 
'' or other articles as aforesaid, shall bo performing quarantine, 
“ every such person so offending as last aforesaid shall be 
adjudged guilty of felony, and shall suffer death as in casqs of 
“ felony, without bciielit of clergy.” 

By sect. 37 . All persons making false answers on oath to inter- 
rogatories required by the act, or proeuring other persons to do 
so, shall be deemed to be guilty of ujid shall be liable to be pro- 
secuted for wilful and corrupt pcijuiy, or subornalion of wilful 
and corrupt pcijury, as the case may be, and shall suffer the 
pains, penalties, and puuishmeuts of the law, in such case 
respectively made and provided. 

By sect. 39 . No attainder by virtue of this act is to work corrup- 
tion of blood or forfeiture. 

By sect. 42. All offences against this act, whether committed on 
land or at sea, may be tried in any county within Kngland or 
Scotland, or in the proper courts of the Islands of Guernsey, 
Jersey, Alderiiev, Sark or Man, respectively. 



• CHAP. XXXIl. 

OFFENCES AGAINST THE PUBLIC ECONOxMY. 

1. Bigamy. 

2. Clandestine and irregular Marriage's, 

3. Vagrancy 

4. Nuisances. 

5. Gaming. 

Bigamy* 

By 1 Jac. 1. c. 1 1, it is recited, “That divers evil disposed per- 
sons, being married, run out of one county into another, or into 

^ places 


felony to marry 
a second hus- 
band or wife, 
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ihe former being places where they ire not known, and there become to be mmried, 
iRbe-c. li. having another husband or wife living, to the great dishonour of 
God, and utter undoing of divers honest men’s children, and 
others and enacted, “ That if any person or persons within his 
“ majesty’s dominions of England and Wales, being married, or 
which hereafter shall marry, do marry any person or persons, 
the former husband or wife being alive ; that then every such 
'' offence shall be felony, and the person and persons so offend- 
** ing shall suffer death as in cases of felony ; and the party aiid 
parties so offei^ng shall receive such and the like proceeding, 
“ trial, arid execiitioni in such county where such person or per- 
** sons shall be apprehended, as if the offence had been committed 
in such county wh^ such person or persons shall be taken or 
apprehended.” . . ^ 


8. Id. 

3 Inst. 88. 
Cro. Kliz. 94. 
Cro. Car. 461, 
March, 101. 
Kcly. 79. 80. 
1 Hale’s P. C. 
692. 


To what persons SecL 2. By 1 Jac. 1. c. 11. s. 2. it is provided, " That this 
not extend thing therein contained, shall extend to any person 

or persons whose husband or wife shall be continually remaiii- 
** ing beyond the seas by the space of seven years together, or 
** wnose husband or wife shall absent him or herself the one from 
** the other by the space of seven years together, in any parts 
within his majesty’s dominions, the one of them not knowing 
** the other to be living within that time.” 


Sect. 3. By 1 Jac. 1. c. 11. s. 3. it is also provided, ** That 
** this act, nor any thing herein contained, shall extend to any 
person or persons that are or shall be at the time of such niar- 
** riage divorced by any sentence had or hereafter to be had in 
the ecclesiastical court ; or to any person or persons where the 
** farmer marriage hath been or hereafter shall be, by sentence in 
** the ecclesiastical court, declared to he void and of no effect ; 
** nor to any person o^r persons for or by reason of any former 
marriage had or made, or hereafter to be had or made, within 
age of consent.” 

Sect, 4. By 1 Jac. 1. c. H. s. 4. it is also provided, That 
dowerToriuL^' ** attainder for this offence, made felony by this act, shall 
ritiince, make cf work any corruption of bfood, loss of dower, or disin- 

licrison of heir or heirs.” 


1 Hale, 692. 
3 Inst. 89. 
Kely. 27. 

, C. Car. 461, 
462. 


#: 

3lml.89. 

1 R. Abr. 340, 
141. 

Co. lAt. 79 , 


1 Hale, 692. 
1 Sid. 171. 
Kcly. 80. 


In the construction of this statute it has been holden : 

Sect. 5. Fit: ST, That not only those who are divorced d vinculo 
matrimonii, but also those wdio arc divorced only d mnsd et thoro 
enusd adulterii or savit^e are within the exception in this statute, 
notwithstanding there be not the word divorHamus,’^ but only 
the word " separamts,’^ in the sentence : because the statute, 
being penal, shall be construed favourably, and such separations 
are tai^n for dnmrces in common understanding. 

Sect. 6. Secondly, Where either of the parties were within 
the age of consent at the time of the first marriage, that not only 
such person as was within such age, but also the other who was 
above it, is within the exception of the statute, because the power 
of 'disagreeing to such marriage is equal on both sides. 

Sect. 7. Thirdly, That if the first marriage were beyond sea/ 

and 
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and the latter in England, party may be indicted for it here, 
because it is the latter marriage that makes the offence ; but it* 
the first marriage were in England, and the latter beyond sea, it 
is said that the offender cannot be indicted here ; sed quarCi why 
not ? Because the apprehension to be legal must be founded on 
a previous offence, but the ^ party has committe(j|^DO offence 
against the law of Eiiglaud by a marriage in a foreign country ; 
for the words of the statute are, ** That the ■parties so offending 
“ shall receive such and the like proceeding, trial, and execution, , 

“ in such county where such person or persom shall be appre- 
'' bended, as if the oftenfce had been jpommit* in such county 
“ W'herc such person or persons shall be lakey or apprehended ” 

t Sect, 8. Fourthly, That the first and true wife cannot be i iiaie,r)92. 
admitted to give evidence against her husband; and this rule has 
been so strictly taken, that even an affidavit to postpone the trial, 
made by the first wife, has been rejected ; but it is agreed, that 
the second woman is a competent witness, even to prove the mar- i Hal*', 693. 
riage, for slic is not his wife so much as de facto, 

. . ^ 

t Sect, 9. Fifthly, That on the trial of this offence, a mar- Morris y. Mii- 
riage in fact must be proved, for that neither acknowledgment, 
nor cohabitation, nor reputation, nor tlie production of articles ^ 
between the parties foi settling the estate betwetm them as man 
and wife, nor even the confession of the parties, are sufficient to 
maintain an indictment on this statute. 

t Sect, 10. Sixthly, That the evidence necessary to prove a Morris, v. Mil- 
marriage in fact is the production of the register, pursuant to the 
statute 26 Geo. 2. c. 33. s. 14. or, if that be lost or cannot be ^ 
had, by the viva voce testimony of some person who Nvas present 
at the celebration of the marriage. (1) 

t Sect. 11. Sryentiily, 1'hat a sentence obtained in the spiri- Duchess of 
tiial court, in a suit of jadilation, does not preclude the prose- 
cutor from proving a marriage between the same parties on an * • 

imlictmcnt for bigamy; for if even such a sentence were pnma 
facie evidence, it might be avoided by showing that it was obtained 
by fraud. 



2 . Clandestine and Irregular Marriages, 

Marriage, as the nio.st important of all civil contracts, has in 

i Christian 


(l) This ruling seems however to be sluikcn by 
a subsequent case of R. v. Truman, who was tried 
at the Nottingham Spring Assizes, 1793. The 
prisoner was indicted for that he liaving married 
Mary Russel, spinster, at Ragan, in Scotland, 
afterwards married Jane Cass, his former wife being 
still living. A witness proved that the prisoner had 
cohabited with Mary Russel as his wife, and had 
often acknowledged to the witness that he had 
married her in Scotland, and to back his assertion 
he once shewed witness a paper, (which the prise- 
tier not having produced pursuant to notice given 
him for that purpose) a copy of it was proved. It 
purported to be a proceeding before a court in 
Scotland, by which the prisoner was tried for having 
contracted marriage with Mary Russel in an uu- 


* orderly manner against the rules of the Kirk. 
Upon a question reserved for the judges whether 
this was sufficient evidence of the first marriage, 
they held that it was j for it did not rest upon the 
bare acknowledgment of (lie prisoner^ but the de- 
fendant hadVbacked his assertion by producut^(o 
jiroceeding in court which verified it. One of tne 
judges observed, there was a distinction in the 
acknowledgment of a marriage between this case 
and in an action for criminal conversation. In the 
latter case the acknowledgment of the plaintiffi that 
he was married was no evidence against the defen- 
dant. And the acknowledgment of the defendant 
that the plaintiff was married was an acknowledg- 
ment of a fact not within his own knowledge. 
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Christian countries always been accompanied by the aoleoinities 
of religiony and, except by special dispensation from eccle^iiastical 
authority, authenticated, by the ceremony being performed in fade 
ecde$i(e* But certain irregularities having grown up occasioned 
the statute of 26 Geo. 2. c. 03. which, after reciting that many 
persons did^solemnize marriage in prisons and other.places with- 
out publication of bans or license of marriage first had and ob* 
tained, enacted certain regulations upon these subjects, and made 
it a felony subject to fourteen years transportation for any one to 
solemnize marriage in any other place than a church or public 
chapel. This act continued in force^until the 3 6eo. 4. c. 75. 
which repealed inahy of the provisions, and enacted other regu- 
lations in lieu thereof ; this latter act w as also repealed, together 
with the 2G Geo. 2. the next session, by stat. 4 Geo. 4. c. 17- and 
another act passed at the same session of parliament, enacting 
other regulations — repealing 26 Geo. 2. and 4 Geo. 4. c. 17- — and 
this last statute, viz. the 4 Geo. 4. c. 76. which directs certain 
regulations to be observed in the celebration of marriages, by sect. 
Persons cele- 2 1, enacts, That if any person shall, from and after the 1st day of 
^nanlrrrdar"*^ ^ November, (1823), solemnize matrimony in any oilier place 
b^raiis- ^ cliurch or such public chapel wherein bans may be 

ported for four- " lawfully published, or at any other time than between the liours 
teen years. « eight and twelve in the forenoon, unless by special license from 
the Archbishop of Canterbury, or shall solemnize marriage 
without due puldication of bans, unless license of marriage be 
** first had and obtained from some person or persons having 
authority to grant the same; or if any person falsely protending 
to be in lioly orders shall solemnize malriinony according to 
the rites of the Church of England ; every person knowingly 
tind wilfully so offending, and being lawfully convicted thereof, 
shall be deemed and adjudged to be guilty of felony, and shall 
be transported for the space of fourteen years, according to the 
law^s HI force for the traiisporlalion of felons ; provided that all 
prosecutions for such felony shall be commenced within the 
‘‘ space of three years after the offence committed.’' 

By .^ect. 28. in order to preserve evidence of the mairiagc, 
an entry is directed to b* made in the registry book of the 
Persons foij^mg parish; and by sect. 29. it is enacted, That if any person shall, 
re»^tcror November, with intent to elude the 

lic'ensc^fuiltyof forcc ol fliis act, kliowiiigly and wdlfully insert or cause to be 
felony, and lo “ inserted 111 the r.egiapry book of such parish or chapelry as 
aforesaid, any fal|^ ^»tfy of any matter or thing relating to any 
marriage ; or falsfely.^ake, alter, forge or counterfeit, or cause 
or procure to be made, altered, forged, or counterfeited, or 
assist ill falsely making, altering, forging or counterfeiting any 
such entry in such register; or falsely make, alter, forge, or 
counterfeit, or cause or procure to be made, &c. or assist in 
falsely making, &c. any suck license of marriage as aforesaid, 
or alter or publish as true any such false, altered, forged, or 
counterfeited register as aforesaid in a copy thereof, or any 
** such false, altered^ forged, or counterfeited license of marriage, 

** knowing such register or license of marriage respectively to be 
false, altered, forged or counterfeited ; or if any person shall, 

. from 
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from and after the said 1st day of November, wiiftilly destroy, 

" or cause or procure to be destroyed, any register book of mar- 
" riages, or any part of such register book, with intent to avoid 
** any marriage, or to subject any person to any of the penalties 
of this act ; every person so ofFeiiding and being thereof law- 
fully convicted, shall be deemed and adjudged guilty of felony, 
and shall suffer the punishment of transportation for life, 

" cording to the laws in force for the transpottation of felons.^* 

By a preceding statute, 52 Geo. 3. c. 146. the .false entry of ^ 
any matter relating to any marriage, or to forgd^r alter any such 
register, &c. is made a felony, subject to yhwrtecw years trans- 
portation. (Vide ante, p. 290.) 


3. Vagrancy* 

The statute of 5 Geo. 4. c. 83. repeals all the former laws re- 
lative to rogues and vagabonds. 

The act then declares that the following shall be deemed 


Idle and Disorderly Persons. 

By sect. 3. it is enacted, That every person being able .s Geo. 4. c. 83. 
wholly or in part to maintain himself or herself, or his or her 
family, by work or by other means, and wilfully refusing or ojiencesTtm to 
** neglecting so to do, by which refusal or neglect he or she, or be punishetJ. 

“ any of his or her family, whom he or she may be legally hound 
to maintain, shall have become chargeable to any parish, town^ 

“ ship or place ; every person returning to and becoming charge- 
able in any parisli, township, or place, from whence he or she 
shall have been legally removed by order of two ju.stices of the 
peace, unless he or she shall produce a certilicate of the cliurcli- 
" wardens and overseers of the poor of some other parish, town- 
ship, or place, thereby acknowledging him or her to be settled in 
** such other parish, township, or place ; every petty chapman or 
pedlar wandering abroad and trading, without being duly licensed, * 
or otherwise authorized by law; every common prostitute waii- 
dering ii^the public streets or public highways, or in any place 
** of public resort, and behaving in a riotous or indecent man- 
‘‘ ncr ; and every person wandering abrOUd, or placing himself 
or herself in any public place, street, bij^lhvay, court, or pas- 
sage, to beg or gather alms, or causing of procuring or eiicou- 
raging any child or children so to do, .shall be deemed an idle 
“ and disorderly person within the true intent and meaning of 
** this act ; and it shall be lawful for any justice of the peace 
to commit such offender (being thereof convicted before him 
by his own view, or by the confession of such offender, or by 
the evidence on oath of one or.,jnore credible witness or wit- 
ne.sses) to the house of correction, there to be kept to hard 
labour for any time not exceeding one calendar month.^’ 
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Rogues and F agahonds> 

6 Geo, 4. c. 8 By sect. 4. it is further enacted, “That every person com- 

jiSg certain Blitting any of the offences herein-beforc mentioned, after huv- 

oftenccs to be “ ing been convicted as an idle and disorderly person ; every 
deemed rogues 4^ person pretending or professing to tell fortunes, or using any 
and vagabonds. „ nieaos, or device, by palmistry or otherwise, to 

“ deceive and impose on any of his majesty’s subjects ; every 
“ person wandering abroad and lodging in any barn or outhouse, 
“ or in any deserted or unoccupied building, or in the open air, 
“ or under a tent, or in any cart or waggon, not having any vi- 
“ sible means of subsistence, and not giving a good account of 
himself or herself 5 every person wilfully exposing to view, in 
“ any street, road, highway, or public place, any obscene print, 
picture, or other indecent exhibition ; every person wilfully, 
“ openly, lewdly, and obscenely exposing his person jn any street, 
“ road, or public highway, or in the view thereof, or in any i)lace 
“ of public resort, with intent to insult any female ; every person 
“ wandering abroad and endeavouring by the exposure of wounds 
“ or deformities to obtain or gather alms ; every person going 
about as a gatherer or collector of alms, or endeavouring to 
“ procure charitable contributions of an\ nature or kind, under 
“ any false or fraudulent pretence ; every person running away 
“ and leaving his wife, or his or her child or children, chargeable, 

* “ or whereby she or they or any of them shall become chargeabK‘ 

“ to any parish, township, or place; every person jdaying or 
“ betting in any street, road, higliway, or other open and public 
“jplace, at or with any table or instrument of gaming, at any 
“ game or pretended game of chance ; every person having in 
“ his or her custody or possession any picklock key, crow, jack, 
“ bit, or other implement, with intent feloniously to break into 
“ any dwelling house, warehouse, coach-house, stable, or ontbuild- 
“ ing, or being armed with any gun, pistol, hanger, cutlass, 
“ blurigooii, or other ofU'iisive weapon, or having upon him r)r 
“ her any instrument, wirh intent to commit any felonious act ; 
“ eveiy person being fo:»nd in or upon any dwelling house, 
“ warehouse, coach-house, stable, or outhouse, or in any inclosed 
“ yard, garden, or area, for any unlawful purpose ; every sus- 
“ pectccl person or icputcu thieft frequenting any rivur, canal, or 
“ navigable stream, dpek, or basin, or any quay, wharf, or waic- 
“ house near or adjoining thereto, or any street, highway, or 
“ avenue leading theroto, or any place of public resort, or any 
‘‘ avenue leading thereto, or any street, highway, or place adja- 
“ cent, with intent to commit felony ; and every person appi e- 
^ “ bended as an idle and disorderly person, and violently resisting 

“ any constable or other peace officer so apprehending him or 
“ her, and being subsequently convicted of the offence for which 
“ he or she shall have been so apprehended, shall be deemed a 
rogue and vagabond, within.thc true intent and meaning of this 
“ act ; and it shall be lawful for any justice of the peace to 
commit such offender (being thereof convicted before him by 
“ the confession of such offender, or by the evidence on oath of 
“ one or more credible witness 6r witnesses) to the house ol 

“ correction. 
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** correctioni there to be kept to hard labour for any time not 
exceeding three calendar mouths ; and every sucli picklock 
** key, crow, jack, bit, and other implement, and every such gun, 
pistol, hanger, cutlass, bludgeon, or other oft'ensive weapon, 
and every such instrument as albresaid, shall, by the conviction 
** of the offender, become forfeited to the king's majesty/' 

Licorrigibk Hogues. 

‘ 4 - 

By sect. 5. it is further enacted, That every person break- 5 Geo. 4. c. 85. 
ing or escaping out of any place of legal confinement before 
" tlie expiration of the term for which he or she shall have been rigiblc rogues, 
committed or ordered to be confined by virtue of this act ; 
every person committing any ofl'ence against this act which 
‘‘ shall subject him or her to be dealt with as a rogue and vaga- 
** bond, such person having been at some former time adjudged 
so to be and duly convicted tliereof ; and every person appre- 
heridcd as a rogue and vagabond, and violently resisting any 
constable or other peace officer so apprehending him or her, 

“ and being subsequently convicted of the ofteiice for which he 
‘‘ or she shall have been so apprehended, shall be deemed an iii- 
corrigible rogue within the true intent and nieaiiiug of this act ; 

“ and it shall be lawful for any justice of the peace to com- 
mit such offender (being thereof convicted before him by the 
** confession of such offeuder, or by the evidence on oath of one 
or more credible witness or witnesses) to the house of cor- 
rection, there to remain until the next general or qiiarter-scs- 
sions of the peace; and every such offeuder, who shall he.|o 
‘‘ committed to the house of correction, shall be there kept^ to 
hard labour during the period of his or her imprisonment.’ 

By sect. fi. it is further enacted, That it shall be lawful for any Any prison 
person whatsoever to apprehend an} person w ho shall be found ^ 

offending against this act, and forthwith to take and convey him 
or her before some justice ofithe peace, to be dealt with in such 
** manner as is herein-before directed, or to deliver him or her to 
any constable or other peace officer of the place where he or 
she shall have been apprehended, to be so taken and conveyed 
as aforesaW ; and in case any constable or other peace officer Penalty on 
‘‘ shall refuse or wilfully neglect to take such offender into his 
custody, and to take and convey him or her before some justice 
of the peace, or shall not use his best endeavours to apprehend 
and to convey before some justice of the peace any person that 
he shall find offending against this act, it shall be deemed a 
neglect of duty in such constable or other peace officer, 
and he shall on conviction be punished in such manner as is ^ 

hereiii-after directed." 

As the offences comprised in this act are cognizable before jus- 
tices of the peace in a summary way, the reader is referred to 
the act itself. 


y Y 2 


4. Common 
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4 . Common Nuisances 

Are offences, under the degree of capital, more immediately 
against the subject, not amounting to an actual disturbance of the 
peace, which may be committed by private persons without any 
relation to an ofHce. 

For the better understniidiiig whereof I shall first consider 
them in general, and then descend to those relating to highways 
and public houses, whitdi seem to be the most remarkable ge- 
neral heads of this ofience. 

As to common nuisances in general, I shall consider, 

1. What shall be said to be a common nuisance. 

How it may be removed. 

3 , How it may be punished. 

As to the First Point, viz. What shall be said to be a com- 
mon nuisance. 

Seel. 1. It seems, that a common nuisance may be defined to 
be an offence against the ])ublic, either by doing a thing which 
tends to the annoyance of all the king’s subjects, or by neglect- 
ing to do a thing which the common good requires. 

Sect. 2. But annoyances to the interest of particular persons 
arc not punishable by a public prosecution as common luiisaiices, 
but are left to be redressed by the private actions of the parties 
aggrieved by them. 

Sect. 3 . And from hence it clearly follows, that no indictment 
(a/2 R.Abr. 83 . ® iiuisaiice can be good, which hi}s it to the damage of 

iUurr. 25 y. private persons only; as where it accuses a man of («) sur- 
^ charging .such a common ; or of (It) inclosing such a piece of 

(/») 27* Ass. 6*. ground, wherein the inhabitants of such a town ha«^c a right of 

2 R. Abr.33. common, to the nuisance of all the inhabitants of such a town; 

ak ’ m disturbing a (c) water-course running to the mill of J. S. 

1 Ventr, 26. * (id grave damnum . 1 . S. el lenenlium suorum, without saving om- 

(d) 2 R. Ab. r>3, nium ligeorum dvmini regis ; or of doing a nuisance to a thing no 

(e) 1 Mod. mr. appearing to be of public nature, ad gravejd) damnum, 

3 Kcb. 28. 23 *! W dcfrimenium, or {f) commune nocumeninm omnium ligeorum 
C. Eiiz. 214. dnmini regis prope inhabitant ium. Yet it hath been resolved, 

^JB2* that an indictment for not repairing a bridge, by reason whereof it 
C. Klb. ilaf* ruinous, ita quod ligei domini regis pv^ earn transire non pos- 

2 Kcble, 461 . siint, and concluding, ad nocumentum eorundem, is good without 

2 183 , using the words ad nocumentum omnium ligeorum, S^c. for by the 

#Coke,ii3 king’s liege people shall be understood all his liege people. 

1 \ciitris, 208. ^ jg jj g g t c n d c i^ n TegHrd for 

2 ^Abr^ 83 ^ interest of the king and of religion, that an indictment for do- 
94/ * * iug a thing which plainly appears immediately to tend to the pre- 

jud'ce of either of them, is good, though it docs not expressly 

complain of it as a common grievance ; and upon this ground it 

hath been resolved, that an indictment for converting the king’s 
money to one’s own use is good, without more. And upon the 

same 
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2 R. Abr. 83. 


2 R. Abr. 8.3. 
Co. Lit. p, 56. 


1 Sid. 209. 
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same foundation also it hath been holden^ that an indictment for 
breaking and digging up the wall of the church of such a town 
ad )ioc amentum burgi Ugeorum domini regis is good. 

Sect. 5 . Also it hath been said, that an indictment of a coin- oMod. ij.i 78 . 
inon scold, by the w ords “ communis rixatrixj^ which seem to be g 
precisely necessary in every iiidictnieiit of this kind, is good, qIh). 1247. 
though it conclude ad commune noenmentum dhersorum*' in- JJar. K. B. yjo. 
stead of omnium, &\c.;l^ perhaps for this reason, because a coni- | 
inon scold cannot but be a common nuisance. And upon the ikHj]c[] 61 . 
like ground it seems that it may probably be argued, that an indict- 12 Mud. bos. 
inent for laying logs in the stream of a navigable public river, “ ad 201 
nocamentum J. S.*’ may be maintained, because it cannot but be Sajer, 167. 301 . 
a common nuisance. And if the law be so in this case, why 
shouUl not also an indictment setting forth a nuisance to a way, 
and expressly and uuexceptionably shewing it to be a highway, 
be good, notwithstanding it conclude “ in nocunteulumdiversonini 
//geon/w., without saying omnium T for wliy should such 
a conclusion be more necessary in an indictment for one kind of 
nuisance than for any otlier And perhaps the {a) authorities (*«) C. Klivj. i48. 
which seem to contradict this opinion might go upon this reason, ^ 
that in the body of the indictment, it did not appe ar with sufB- Latch. 183. 
cieiit certainty, whether the way, wherein the nuisance was al- 
leged, w'ere a highway, or only a private way ; and therefore that 
it shall be intended from the conclusion of the indictment that 
it was a private way. 

Sect. 6 . There is no doubt but that common bawdy-houses 3 Inst. 20.). 
are indictable as common nuisances. Also it hath been said, 
that all common stages for rope-ilancers, and also all common 1 Modern, 7 <». 
gaming-houses, are nuisances in the eye of the law, as will be Keble, 846 . 
more fully shewn in the following division ; not only because 
they are great temptations to idleness, but also because they are \ Vent. i 69 . 
apt to draw together groat numbers of disorderly persons, which Mod. 336. 
cannot but be very inconvenient to the neigbourhood. 

Sect. 7 . Also it hath been holden, that a common playhouse ^ 
may be a nuisance, if it draw Wgether such numbers of coaches or yJeRushivortIi’» 
people, &c. as prove generally inconvenient to the places adja- Coll, part 2. 
cent. And it seems to be a proper distinction between play- ^ol. j. fol. 220. 
houses and^the nuisances mentioned in the foregoing section, skhi. 625 to 
that playhouses, having been originally instituted with a lau- 630 , 
dable design of recommending viitue to the imitation of the 
people, and exposing vice and folly, arc not nuisances in their 
own nature, but may only become such by accident, whereas the 
others cannot but be nuisances. 


Sect. 8. It hath been resolved, that neither an old nor a 
new (a) dovecote, whether it were erected by the lord of a manor, 
or one of his tenants, is a common nuisance ; for if a dovecote 


(a) 2 B. Abr. 
138, 139. 

2 Roll. 4. 30. 
C. Jac. 582. 


were a common nuisance, it could never become lawful by any 49 i. 
license or prescription whatsoever, because every nuisance is a J 201 
malum in se; but it is certain, that a dove-house may be justiiied Poph. 143. 
by a prescription, and that it is so far countenanced by the law. Con. 5 Co. 104. 
as to be {b) deiiiandable in a pmcipe before any land whatsoever 
which is not built upon, and that the owner may justify the 

taking 
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(0 16 E. 4. 7 b. 
Godb. 259. 

(d) Quaere 
Moor, 580. 621* 
C. £liz. 548. 

N. B. For the 
luiisancc of 
keeping pige- 
ons, vide 1 Jac. 
1. c. 27. and 
2 tieo. 3. c. 29. 


taking another’s (c) hawk, which he shall find at his dove-house. 
Hying at his pigeons ; (d) and from hence it seems clearly to fol- 
low, that thoiigli a tenant, who builds a, dove-house without the 
license of the lord of the manor, may perhaps be liable to an 
action on the case at the suit of such lord, whose prerogative is 
said to be incroached upon by the erecting such a house with- 
out his license, yet he cannot be punished for it by a public pro- 
secution. 


l .Ton. 221. 

C. Car. 184. 

1 Bulst. 203. 

2 11. Abr. 137. 
Kit. 11. 23. 
Si. 18 Ed. 2. 


Sect. 9. But perhaps it may be argued, that if this reasoning 
be good, it will follow from the same ground, that a gate erected 
in a highway will be also no nuisance ; because if it were, it 
could not be justified by any prescription, as it is agreed that it 
may be. But to this it may be answered, that the erecting of 
such a gate is therefore a nuisance, because it interrupts the 
people in that free and open pas.sage which they before enjoyed, 
and were lawfully entitled to ; but where such a gate has con- 
tinued time out of mind, il shall be intended, that it was set up 
•at first by consent, on a composition with the owner of the land 
on the laying out tlie road, in which case the people had never 
any right to a freer passage than what they still enjoy. 


2 Tl. Abr. 139. 
f 'out. 3 Mud. 

1 . 38 . 

(’ro. Car. 510. 

J\l«>rk‘y and 

PragiiclJ, 1 Bur. whatever necessity there may be that candles be made, 

2 Ki'b. 500. it cannot be pretended to be necessary to make them in a town ; 
Vido 1 Danv. surely the trade of a brewer is as necessary as that of a 

.Salk. ^458. 160. cliandler ; and yet it seems to be agreed, that a brewhouse, 
ilutt. 136 . erected in such an inconvenient place wherein the business caii- 

I’.ilmor, 536. not be caiTicd on without greatly incomnioding the neighbour- 
' VidTlla^^ , hood, may be indicted as a common nuisance; and so in the like 
1163 * case may a glass-house or swiiic-yard. 


aSccL 10. It hath been holden, that it is no common nuisance 
to make candles in a town, because the needfulness of them 
shall dispense with the noisomeness of the smell. But the rea- 
soirableiiess of this oniniou seems iustlv to be ancstioiiable. 


Nuy, 403. 

.» Kcblo, 640. 
7.VJ. 

11 Mudciii. 3. 
Fil^. 179. 

2 n. Abr. 139. 
1 Lut. 169. 


tSect. 11. It scorns certain, that it is a common nuisance to 
divert part of a public navigable rjver, whereby the current of it 
is weakened, and made enable to carry vessels of the same bur- 
then as it could before. Also it hath been holdeii to be a com- 
mon nuisance to ilivide a house in a town for poor people to 
inhabit in, by reason whei.of it will be more dangerous in the 
time of infection of the plague. (1) 


(l) Or to make great noises in tlic night ^Vith a 
speaking trunipet, to tlie disturbance of the u<‘igb- 
boiirhoud. Sir. 704. Or pennitling a house near 
itie highway to continue in a ruinous conditicn. 
Salk. oh7. Or laying timber in a pxiblic river, 
although the soil on which it is laid belong to the 
provided it obstructs the necessary inter- 
cour‘-o. 3 Bac. Abr. 686. Str. 1247, Or to place 
a dotting dock in. the river, although bcnelicia) in 
repairing ships. Surrey Assisses, at Kingston, 1785. 
Or to travel with a cart on a common pack or 
horseway, and by plovdiig it up to render ilitj use 
of it inconvenient. 6 M.>d. 145. Or to ptit a ship 
of 300 tons into Billingsgate dock ; for although it 
is a common dock, it is only for the reception of 
.small vcs-^^'ls freighted with provisions for the 
Londun niurkct. 2 Hawk. c. 25. s. 35. Or to ma- 


niifncturc acid spirit of sulphur, vitriol, or aqua- 
fortis in the vicinity of dwelling houses. 1 Burr. 
333. A'^ide also 13 Edw. 1. c. 24. 12 Rich. 2. 
c. 13. 2 W. & M. s. 2. c. 8. 30 Geo. 2. c. 22. 
31 Geo. 2. c. 17. respecting nuisances in the cities 
of London and Westminster. 

But the fears of mankind, however^ reasonable, 
will not create a nuisance ; therefore it is no nui- 
sance to erect a building for the purposes of iiino- 
culation. 3 Atkyiis, 21. 726. 750. Nor to lay 
bricks in the river Thames in the party’s own 
fishery. 3 Burr. 1770. Nor to violate a public 
law. Black. Rep. 570. Nor to stop up a prospect. 
3 Salk. 247. 459. Cro. Eliz. 118. And whether 
coney burrows are a nimmiicc. sec 1 Burr* 259* 
6 Mod. 453* Sec also It Mod. 7 and 8. 
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As to the Second Point, viz* How a nuisance may be re- 
moved. 


Sect. 12. It seemeth to be certain, that any one may pull 
down or otherwise destroy a common nuisance, as a new gate, or 
oven a now house erected in a highway, &c. ; for if one whose 
estate is, or may be, prejudiced by a private nuisance actually 
erected, as a house hanging over his ground, or stopping his 
lights, &c. may justify the entering into another’s ground, and 
pulling down and destroying such a nuisance, whether it were 
erected before or since he came to the estate, surely it cannot 
but follow a foi'iiori, that any one may lawfully destroy a com- 
mon nuisance : and as the law is now holden, it seems, that in a 
plea justifying the removal of the nuisance, you need not shew 
that you did as little damage as might be. {a) 

{a) Quierc, vide Cooper v. Marshal, 


2R.Al)r.44. 

C. Car. 184. 

I Jon. 521, 

II Mod. 7, 8. 
Moor, .'> 74 . 

« It. Abr. 145. 
Salkcld, 459 . 
Yelvi-rion, 14 . 2 . 
Ld. Uayit). 264. 
5 Coke, 101. 

9 Coke, 54. 
Bumms, 2110. 
1 Roll. 9. 35. 

B. Nis. 14, 

1 Jon. 221. 
Saikcld, 

1 Burrow, 259. 


Sect. 13, It hath been adjudged, that if a river be stopped, to 37 Ass. 10 , 
the nuisance of the country, and none appear bound by prescrip- 
lion to clear it, those who have the piscary, and the neighbouring 
towns who have a common passage and casfunent therein, may 
be compelled to do it. 


As to the Third Point, vh. In what manner common nui- 
sances may be punished. 

Sect, 14. It is said,(/i) that a common scold is punishable by (5)6 Mod. 11 . 
being put into the ducking-stool: and there is no doubt but 
that whoever is convicted of any other nuisance may be fined 2 R. Abr. 84. 
and imprisoned. 2 Cas, 39, 

Sect. 15. And it is said, that one convicted of a nuisance done Vide Strange, 
to the king’s highway, may be comiiiaiuled by the judgment to 
remove the nuisance at his own costs; (12) and it seemeth to be and the cases 
reasonable, that those who are convicted of any other common Hicrc cited, 
nuisance should also have the like judgment, (3) 


Eaves-Droppuig. 

Eaves-flroppers, or such as listen under walls and windows, 
or the eaves of a house, to hearken after discourse, and theie- 
iipon to frame slanderous and mischievous tales, arc a common 
miisance, and presentable at the court-leet. — (Kitch. of Courts, 
120 .) 


(2) That is to say, if it be a pcrrnaneiit nuisance ; 
but if the nuisance be only temporary, the court 
need not give judgment that it be abated (Sir. 
686.)— so in an indictment for building a wall 
across the highw'ay, not coniiiming it, it is not ne- 
cessary to give judgment tliat the nuisance be 
abated. (7 T. R. 467.) 

(3) By stat. 1 and 2 Geo. 4. c. 41. for giving 
gi cater facility in thflj^batenient of nuisances by 


sieani’cngincs, the court are empowered to give 
t))c prosecutor costs ; and also by sect. 2, the court 
arc em[)owered, by consent of the prosecutor, to 
make order for the alteration of the construction 
of tile furnace, in case it appears that the grievance 
may be so remedied. But the act is not to ex- 
tend to furnaces erected solely for the working of 
mines. 



OFFENCES AGAINST PUBLIC ECONOMY. Bk. 1 


m 


Of Nuisances relating to Highways* 

And now 1 am particularly to consider such nuisances as relate 
to highways and public houses. 

And for the better understanding of those which concern 
jiiGHWAYS, I shall consider, 

1. Such as relate to highways in general. 

Such as relate to bridges in particular. 

For the better understanding of nuisances relating to high- 
ways IN GENERAL, 1 shall examine the following points: 

What shall be said to be a highway. 

At whose charge and by whom it ought to be repaired. 

What shall be said to be a nuisance to the highw'ay. 

How such nuisances ate to be removed and punished. 

IV hat stall be said to he a Highway, 

Co. Lit. 56. there are three kinds of ways: First, a 

Coinmunis strata footway, vvhicli is Called in Latin, iter: Secondly, a pack and 
and n/w via primc-way, which is both a horse and foot-way, and called in 
s^no- Latin, actus: Thirdly, a cart-way, which contains the other two, 
and also a cart-way, and is called in Latin, via or adit us; and 
10 Mod. 38 :j. this is cither common to all men, and then it is called via regia, 
Aiulrowa, 1-13. q|. belongs to some city or town, or private person, and then it is 
called communis strata. 


Palm. 389. 

6 Alod. 1^55. 
H. R. H. 315. 


(a) C. Eiiz. 63. 
(ft) 1 Void. i;08. 
^ Kebic, 178. 

3 Keblo, !<?o. 

6 Mud. 

(c) 27 Ass. 23. 
Fitz. 279. 

2 Com. Dig. 
397. 

(d) Co. Lit. 'id. 
5 fedw. 4. 2. 

Marvj 12. 

dfBu/i’. i:091. 


(/) Kitchen, 35. 
ralmer, 389. 

2 KoU. 412. 

(jr) Moor, 180. 
Cro. El 004. 
Co. Ut 56. 
m H. 8. 27. 


It secineth that any one of the said ways, which is common to 
all the king’s people, whether it lead directly to a market-towm, 
or only from town to town, may properly be called a highway, 
and that any such cart-w'ay may be called the king’s high-way, 
and that a nuisance in any of the said ways is punishable by in- 
dictment in the court-leel; for indictments for {a) stopping horse- 
ways, and (A) footways, have often been allowed ; and wliere 
others have been quashed, no other reason has been given for it, 
but that the way was not called a common w'ay or highw'ay. 

And in (r) books of the best authority, a river common to all 
men is called a highway. 

And it is laid {d) down as a general rule, that nuisances to any 
way common to all men are iiiqiiirable in the leet, and horse- 
causcys arc taken notice of by (c) parliament; and therefore 
there seems to be no reason why any way leading from village to 
village, which does not terminate there, hut is also a thorough* 
fare to other towns, may not properly be called a common or 
highway, or why a nuisance therein should not be indictable, 
whether it directly lead to a market-town or not; for since such 
a way lies open to all the king’s subjects, a nuisance (f) therein 
cannot but be a common nuisance, and if it be not punishable by 
indictment, it would not be punishable at all, iiliismuch as it (g) 
seems to be certain, that it is not punishable by action, because 

if 
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if one man might bring his action in respect of the possibility of 
the damage which he might receive from it, all other men may 
do the like, which would introduce a multiplicity of actions; and 
therefore the distinction which is taken in some {h) books con- W i ^Vnt. 189. 
ceniing this matter, seems to be very reasonable, that every way f 
from town to town may be called a highway, because it is com- 3 Ktbk*, 
nion to all the king’s subjects, but that a way to a parish-church, Ld- l^iy. ii74. 
or to the common fields of a town, or to a private house, or per- S®**^c*‘‘* 
haps to a village, which terminates there, and is for the benefit 
of the particular inhabitants of such parish, house, or village 
only, may be called a private way, but nut a highway, because it 
belongeth not to all the king’s subjects, but only to some parti- 
cular persons, each of which, as it seems, may have an action on Co. Lit. 56. 
the case for a nuisance therein. 


t But it hath been determined, that a street built upon a per- strange, 1001 . 
son’s own ground is a tledication of the highway so far only as 
the public has occasion for it, viz. for a right of passage, and is 
not to be understood as a transfer of the absolute possession of 
the soil. 


Sect. 2. It bath been holden, that if there be a highway in an \ r. Abr. 390 . 
open field, and the people have used, time out of mind, when the 
ways are bad, to go by outlets on the land adjoining, such out- 
lets are parcel of the way; for the king’s subjects ought to have 
a good passage, and the good passage is the way, and not only 
the beaten track; from whence it follows, that if such outlets be Cro. Car. 366. 
sown with cmii, and the beaten track be founderous, the king’s 
subjects may justify going upon the corn. 

t So if one grant a way, and afterwards dig Ironclics in it to Gotlb. :i2. 
the hindrance of the grantee, he may iill them up again. But if 
a way wdiich a man lias, becomes not passable, or very bad, by 
the owner of the land tearing it up with his carts, so that the 
same be filled with water, yet he who has the way cannot dig the 
ground to let out the water, for he has no interest in the soil. 

But in such case he may lying his action against the owner of 
the land for spoiling the way, or perhaps he may go out of the 
way, upon the land of the wrongdoer, as near to the bad way as 
he can. 

• 

t But where a private way is spoiled by those w ho have a 2 Burr. 
right to pass thereon, and not through the ilefoult of tlie owner 
of the land, it seems that they who have the use ami benefit of 
the way ought to repair it, ami not the owner of the soil, unless 
he is bound thereto by custom or special agreement. 

t So If I have a private way without a gale, and a gate is hung Liu. 267. 
up, an action lies upon the case, for I have not my way as 1 had 
before. 


Sect. 3. It seemeth to be agreed, that an ancient highway can- C.Car. 266, 
not be changed without the king’s licence first obtained upon a seT". 
writ of rtrf (juod damnum, and an inquisition thereon found, that 
such a change wjjl not be prejudicial to the public; and it is said, vidr note (i) 

that ijafra* 
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that if one change a highway without such authmityi he may stop 
the new way whenever he pleases. (1) 

c. (\ir. 267. And it seemcth, that the king’s subjects have not such an in- 
^' Iv* ti 2 . j,j yyin juatg gQOfj a general justification 

of their going in it as in a conmion highway; but that in an 
action of trespass brought by the owner of the land against those 
who shall go over it, they ought to shew specially, by way of ex- 
cuse, how the old way was obstructed and the new one set out. 

Also it is said, that the inhabitants arc not bound to keep 
watch in such new way, or to make amdnds for a robbery therein 
committed, or to repair it. 

ir)iirr.465. t And a private act of parliament for inclosing lands, wdiicli 
vests a power in commissioners to set out new roads by their 
aw’ard, is etpially strong, as to these consequences, as a writ of , 
ad quod damnum. 

C. Car. ?()7. Sect. 4. However, it is certain, that a highw'ay may be changed 
1 R^Abr’soo God; and therefore it hath been holden, that if a 

Vide Taylor i! wulcr wliicli lius been an ancient liighwa}, by degrees change its 
WirMbicad, cours(j, and go over different ground from that whereon it used to 
Douglas, 7io. highway continues in the new channel in the same 

niuuuer as in the old. 


At xolme Charge, and hi/ xvhom, the Highway ought to be 
repaired. 

1. What provision is made by the common law concerning this 
matcer. 


*2. Wiiat by statute. 

As to the first of these particulars, viz. What provision has 
been made by the common law for the repairs of highways. 

Sect. 0 . It seems to bo agreed, that of common 'ight, the 
, ^ general charge of repairing all highways lies on the occupiers of 

(rt^i u .r, ^ parish whjvein they are; (a) f And, therefore, 

if the inhabitants of a town* nip, bound by prescription to repair 
the roads within the township, be expressly exempted, by the 
q>. IOC. Qf from the cliarge of repairing new roads 

to be made within the township, that charge must necessarily 
fall on the rest of the parish. 


(b) Marcli, 2 m. 

1 Vein. 90. 183. 
189 . 

Sum. Ml., 
811.7 5. 

Ld. R. 725. 
iT.Ki p. 232. 


But it is said, that the tenants of the land adjoining are bound 
to scour their ditches, {b) 

And there is no doubt but particular persons may be bur- 
thened with the general charge of repairing the highway in two 
cases, viz. in respect of an inclosQre of the land wherein it lies; 
and in respect of a prescription. 

And First, a particular person may be bound to repair a high- 
way in respect of an inclosure. 

Sect. 


(1) But jio-v, by If. bS Geo. 3. c. 78. t»o jub- or stoji up a iiselofis one, observing the forms set 

tiees at a spcei.d sessions may divert a highway, out in the statute. 
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Sect.G. As \vh6fe the owner of ktids not inclosed, next ad- iii.Abr.390. 
Joining to the highway, incloses his lands on both sides thereof, C. Car. 360. 
in which case he is bound to make a perfect good M^ay, and shall 
not be excused for making it as good as it was at the time of the i Burr. 4 ($i to 
inclosure, if it were then any way defective ; because, before the contra, 
inclosiire, the people used, when the way was bad, to go for their 
better passage over the fields adjoining, out of the common track, 

which liberty is taken away by the inclosure. 

. 

Sect. 7. Also it hath been holden, that if one inclose land on i SWerfm, 464. 
one side, tvhich fiath been anciently inclosed of the other side, 
he ought to repair all the way, but that if there be not such an 
ancient inclosuro of the other side, he ought to repair but half 
that way. 

And it is said, that wherever one is bound to repair a highway 
in respect of an inclosure, and la>s it optni again as it was before, 
he shall be freed from the charge of repairing it. 

t So in a\vrit of ad quod damnum, and inquisition found there- 3Aik.77‘i‘. 
upon, atler the person hath once made the road, (and it is not iie- 
c(\ssary the whole new road should go through his own soil,) the 
(larishiouers ought to keep it in repair; because being discharged 
from the repairing of the old road, no new burthen is laid upon 
them; their labour is only transferred from one place to another. 

But if the new road lies in another parish, the person who sued 
out the writ, and his heirs, ought to keep it in repair ; because 
as the inhabitants of the other parish gained no benefit from the 
old road being taken a\vay, it wouhl be imposing a new charge 
upon them, for which they enjoyed no compensation. 

i" So also if a highway be inclosed by virtue of a special act of Rex v, Flcck- 
parliamcnt for inclosing ami dividing coiniiioii fields, &c. it shall ^ 

continue to be repaired by the parish or township, as it was be- ^ * 
fore, unless otherwise directed by the act ; for if he who inclosed 
the ground adjoining to th« highway were obliged to repair, it 
might happen that the expense of repairing would be more than 
the value of his allotuieut. 

Secondly, A particular person maybe bound to repair a («) Whore Uic 
highway in respect of a prescription. (//) orii^inalofaway 

is accounted for, 

ry . T • *11 • prescription 

!Sect. 8. It js said, that a corporation aggregate may be com- is destroyed. 

polled to do it by force of a general prescription, that it ought Strange, 909. 
and hath used to do it, without shewing that it used to do so in oy^Assizc,^^!^* 
respect of the tenure of certain lands, or for any other considera- ‘ii Ed. 4.* 38. 
tion ; because such a corporation, in judgment of law, never ^*^*''* 
dies, and therefore, if it were ever bound to such a duty, it must • 

needs continue to be always so ; neither is it any plea, that such 
corporation have always done it out of charity ; for what it hath 
always done, it shall be presumed to have been always bound to 
do. 


But 
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Far. 54. 55. 

VI Ed 4. 31. 
Kcilw. 5V. a. 
Latch. V()6. 

3 Salk. 77. 381, 
6 Mod. 150. 
190. 

SaJk. 3.57. a. 


1 Mod. 11V. 

3 Kebic, 301. 

1 Veiitris. VnO. 
10 Mod. 150. 
382. 

12 Mod. 15. 
198. 409, 

JA, Ray. 725. 
922. 1162. 
Strange, 179. 


But it is said, that a person cannot be charged with such a duty 
by a general prescription from what his ancestors have done, be- 
cause no one is bound to do what his ancestors have done, unless 
it be for some special reason, as the having lands descended from 
such ancestors, which are holden by such like service, &c. Yet 
it seems, that an indictment charging a tenant in fee simple with 
having used of right to repair such a way ratione tenura term 
siuc, is certain enough, without adding, that his ancestors, or 
those whose estate he hath, have always soi done, for that is im- 
plie<l in saying, ‘‘ that he has always used to do it ratione tenure 

Also an occupier, as such, though at will only, is indictable for 
suHeriiig a house standing upon llie highway to be ruinous, &c. 
and the words ratione tenara., ijc. if added, are surplus. 

Sect* 9. However, it scenieth certain, that whether a particu- 
lar person be hound to repair a highway by inclosure or prescrip- 
tion, &c. yet the parish cannot lake advantage of it upon the plea 
of not guilty” to an indictment against them for not repairing 
it, hut ought to set forth their discharge in a special plea. (1) 

As‘ to the Second Particular, viz. At whose charge, and by 
whom the highway ought to be repaired by force of the star- 
lit tes. 

The inanagcnicnt and care of highways, by the several sta- 
tutes relative to them, is under the direetion of justices of the 
peace and surveyors, and the iufringemeut of the several enact- 
ments punishable mostly by pecuuiaiy forfeitures, recoverable 
in a siuiiinary way: for the parliculars, s('e Hum’s Justice, lit. 

Highways.” Hut as a miisaiice to a highway is also an indict- 
able ofl’eiicc, it is lit in this work to consider, 


What shall be said to be a Naisance to the Highway. 

J . What shall be said to h ^ such a nuisance at common law. 

2. What by statute. 

As to the First Point, vh. What shall be i?aid to be a nuisance 
to a highway at common law. 

Kkch, Sect. 10. There is no doubt but that all injuries whatsoever 

to any highw'ay, as by digging a ditch, or making a hedge over- 
thwart it, or laying logs of 'limber in it, or by doing any other 


(1) If must appear upon the face of the indict- country only, h Burr. 2702 ; hh that they have rc- 

ment by what right the charge is laid upon (he par- paired timeout of mind, anil 276. B. R. H. 259. 

ticular division of any paristi which is iii one 
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act which will render it less connnodiotis to the king’s people^ 
aix3 public nuisances at common law. 

Sect, 1 1 . Also it seemeth to be clear, that it is no excuse 2 r. Abr. 137 . 
for one who luyoth such logs in the highway that he laid them 265, 
only here and there, so that the people might have a passage by 
windings and turnings through the logs ; yet it is said to be no 2 H. Abr. 137. 
nuisance for the inhubitauts of a town to unlade billets, &c. in 
the street before theiv houses, by reason of the necessity of the 
case, unless they suffer them to contimie there an unreasonable 
time after they are unloaded. (3) 


Sect, 12. There is no doubt but tliat it is a nuisance at com- c H. 7. 5. 
mon law to erect a new gate in a highway, as has been more 
fully shewn. 8H.7.a, 


Sect, 1 3. Also it seemeth clear, that it is a like nuisance to 
suffer the ditches adjoining to a highway to be foul, by reason 
whereof it is impaired ; or to suffer the boughs of trees growing 
near the highway to hang over the road, in siicli a manner as there- 
by to incommode the passage. 

As to the Skco\j) Point, viz. What shall be said be a 
nuisance to the highway by statute. 


Sect, 14. Not only all the abovementioned nuisances, which 
are such at common law, are esteemed also nuisances by statute, 
but there is also one particular nuisance which is made such by 
statute, and doth not seem to be taken notice of by common 
law, and that is the drawing of a travelling carriage with more 
than six horses in length, (a) the permitting whereof hath occa- (a) For the 
sioned the carrying of such excessive loads in such carriage, that 
the weight thereof hath in many places rendered the roads un- * 

passable. biglmay acts, 

Burn, tit. 

IIow such Nuisances^ire to be removed and punished. 


1. Ill what order hedges and ditches, adjoining to the high- 
way, oii^lit to be kept. 

2. How far all trees and bushes are to be removed from the 
highway. 

3. In what manner all other annoyances obstructing the high- 
way are to be removed. 

4. How far all persons arc punishable for taking away things 
made use of for the benefit of the highway, 

5, How 



(.3) A waggoner occupying one side of a public 
street, in the city of Exolor, before his warehouse, 
ill loading and unloading Ills waggon so that both 
carriages and foot passengers were incoininoded 
by his cumberous goods lying in the way, was 


held to be rightly convicted of a common nuisance, 
aitliough there was room for carriages and pas- 
sengers left on the otlier side of the street. (K. v. 
Russel, 6 £. R. 427.) 
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5. How far they may be punished for drawing a carriage witli 
more than five horses in length. 

6. How far drivers of carriages are punishable for misbe- 
haviour. — See Burn's Justice^ tit. Highways.” 


Keilw. 54. 
Crom. 151. 
Dalt. c. 26. 

1 Black. 467. 


Sec Carlli. 212, 
215. 


Sect. 15. By the general highway act of 13 Geo. 3. c.78. s.34. 
justices of the peace have a power to present upon their own view> 
or by information upon the oath of others^that a highway is out of 
repair. This clause is copied from former acts upon the same sub- 
ject, and in the exposition of a similar clause it hath been holden, 
that the party against whom such a presentment shall be made 
cannot take any traverse to the want of repair of such highway ; 
but it is agreed, that he may plead that some other person ought 
to repair the same, and traverse his own obligation to do it. 
Neither can I see upon what reason the former opinion is 
grounded, that he connot traverse the want of repair of such 
highway ; for since the statute expressly saves to evei 7 person 
who shall be touched by any such presentment his lawful traverse 
to the same, as he might have to an indictment of trespass or 
forcible entry ; and since it seems clear, that every defendant to 
any such indictment may traverse the whole matter alleged 
agaitut him, as hath been shewn more at large, tit. “ Forcible 
Entry,” s. 58. why may he not as well have the same benefit in 
the present case ? And though the record of a justice of peace, 
acting by force of any statute as a judge, be not traversable ; yet 
it seems hard by such a general rule, to make any record not tra- 
versable, which, by the express words of the statute which au- 
thorizes the making of it, is allowed to be traversable ; it is true 
indeed, that a presentment in a court-Ieet is not traversable, un- 
less it touch the party's freehold ; but I do not sec why such a 
presentment in pursuance of this .statute should have the like 
privilege, since the statute hath no mention of such present- 
ments in courts-lcel, but gives the like traverse as is allowed by 
law' upon any indictment of trespass, &c. (4) 


N.B. Thi-*ob« 
scrvatioji was 
appliorl tu thu 
former statutes 
upon this sub- 
ject. 


Seri iG. Also it seems to be iiltplied in the construction of 
these (the highway acts) as ’.veil as of all other penal statutes, that 
no one ouglit to be convicted of any ott'ence against them, with- 
out having notice of the accu^iatioii made ag;jinst him, aj^id an op- 
portunity of defending himself. And therefore I shall take it for 
granted, that generally no one ought tu be punished for any 
of the aboverneiitioned offences, without^ being called upon to 
answer for himself, and having liberty to traverse the matters 
alleged against him : it is true, indeed, that it is generally holden, 
that no traverse can be taken against a presentment by a justice 

of 


(4) It is now determined tliat the reasoning of 
Mr, S. Hawkins is correct; and thatot getteral 
traverse uu’y be presented lo a presentment of n 
justice, that a road is out of repair, made upon his 
own view\ In tlie case of K, e. the Justices 
of Wiltshire. (Burr. 1531.) which was an a|)plica- 
tion fora vwid&mus to command the justices to 


receive a general traverse to a presentment of a 
single justice that a road was out of repair, Mr. 
J. Yates observed, that there was no jurisdiction 
in this kingdom by which a defendant could be 
convicted unheard. And the court held that a 
presentment was of no more force than an hidict- 
4tacut, and therefore traversable generally. 



Ch.32. 


703 


Nmuinces rehting to Highways, 

of pciace of bis own knowledge as to theu^nt of repair; yet 
this opinion seems justly questionable^ for the reasons before 
alleged. 

Sect, 17. However, it is certain, that in all other cases, 
whoever is indicted or presented in any court, except a coiirt- 
lect, for any offence relating to the ^lighways, may traverse the 
whole matter alleged against him in such indictment or present* 
meiit. 

Sect, 18, But it scciiieth to be agreed, that he who is pre- 6 11. 7. 4. 
sented for such an offence in a court-lect, can only traverse it so sl’o. 
far as it concerns his freehold, as by charging him with being Rex Umisscl, 
bound to sucii repairs in respect of the tenure of his lands, &c. ^ 'I’cnn Hc|>. 
for which purpose it is certain that he may remove it by a cerlio^ 
rari into the king’s bench, and there traverse it. 

Sect, 19. Also there is no doubt, but that after conviction, or Amlcrson.g.M. 
upon a denuirror or confession, any one may take exceptions to Joi! * 
any such indictment or presentment in any court for the want of 2 Kcblr, 'n6. 
legal form ; but the court in discretion will very rarely suffer a 
man to take such exceptions before such convic tion or confes- 
sion, without a certificate and aftidavit that the ways are in good 
repair. 

Therefore, for the better understanding iinvhat cases it may be 
■safe to demur to, or confess an indictment or a presentment of 
this kind, 1 shall lay down the following rules concerning them. 


Rules for Indicimenls relative to Uiglmays, 

Sect, 1. 1. That it is (a) safest in every such indictment t?> («) 2 R. Abi. 
shew both the pla(!e from wliicli, and also the place to wliiclvthe joq 

way supposed to be out of repair doth lead; }et exceptions for (/,) Kebic, 
w'ant of such certainly have sometimes been (A) disallowed ; how'- 7i5. 728. 
over it seems certain, tluit llicre is no necessity to shew (c) that a 
highway leads to a market town, because every highway leads 0091. 
from town to town, so.?. 

where an objec- 

iion of this kind i» disallowed. 1 Brownl. 9. (c) Palmer, .389. 2 Roll. 412, 13. R, If. Sid. 

Sect, 2 , II. That it is necessary (d) in every such indict- (d)3Kcb.d44. 
ment expressly to shew in what place the nuisance complained 
of was done, for whiclj^ (e) cause an indictment for slopping a (e) 2 R. Abr. 
way at D. leading from U. to C. is not good ; for it is impossible 
tlial a way leading from D, should be in D. and no other place 
is alleged. 

Sect, 3 , III. So also it hath been adjudged, that an indict- Rexv. Gamiin- 
ment against the parish of B. for not repairing a road leading gay, 3 Term 
from A. to B. is exclusive of B. and therefore bad, and not aided 
by a subsequent allegation, that a certain part of the same 

highw^ay situate in B. is in decay, &c.” 

Sect, 4. IV. So also in a presentment the highway must stra, lai. 

be Cowp. 111. 
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Stni* 44. 

1 H. 131. Rep. 
351. 

Sa^er, 119. 


Cro. Jac. 3^4. 
Latch. 183. 


2 R. Abr. 80. 
61. 


2 R. Abr. 81. 


Sayer, 98. 
167. 301. 


Salkeld. 3.39. 

6 Modern, 955. 
Contra, Sayer, 
168, 169. 

(a) C. Eliz. 63. 


(/>) See 2 R. 
Abr. 83. 

1 Ventris, 208. 
Pophani, 906. 

2 Kcble, 728. 
(c) 1 Vent. 208. 

3 Keble, 28. 


B. R. H. 316. 


Asp'mdal t’. 
Brown, 3 Te 
Rep. 26,5. 


bo alleged to lie in the parish^ otherwise the parish is not bound 
to repair. 

Sect, 5, V. But in an indictiuent for a nuisance^ it is not 
neces.sary to mention the termini of a highway. Also if there be 
two vills in a parish, it is not necessary in an indictment for a 
nuisance to shew in which vill the nuisance lies. 

Sect, 6. VI. That every indictment ought also certainly to 
shew to what part of the highway the nnisaiice did extend, as 
by shewing how many foot in length, and how many foot in 
breadth contained, or otherwise the defendant will neither 
know of the certainty of the charge against which he is to make 
his defence, neither will the court be able from the record to judge 
of the greatness of the oftence, in order to assess a line answer- 
able thereunto; and upon this ground it hath been adjudged, that 
an indictment for stopping a certain part.of the king’s way at K. 
is nought, for the uncertainty thereof. 

Sect, 7. VII. Also it hath been resolved, that the place 
wherein such a nuisance is alleged, is not sufficiently ascertained 
in such an indictment by shewing that it contained so many foot 
ill length, and so many in breadth, by estimation. 

f Sect. 8. VTII. An indictment for a nuisance in laying 
soil in a highway is not bad for want of the length and breadth 
of the nuisance being set out. Nor for a nuisance in digging 
two grips or ditches in a certain footway. Nor for a nuisance 
that a certain higliway and bridge are in a ruinous condition. 

t Sect, f). IX. That every such indiclineiit must shew^ that 
^le way wherein a nuisance is alleged i.s a way coiiiinon to all the 
king’s people: for which cause it hath been resolved, that an in- 
dictment for a nuisance to a {a) horseway, w ithout adding that it 
is a highway, is noiightr 

Sect, ]0. X. And upon the same ground it sccineth also, 
that an indiclineut for a nuisance Vo a comiiioii footway to the 
church of D. for (/;) all tiie parishioners of D. is not good ; yet 
it (c) seems, that if those last words, viz. for all parishioners of 
D.” had been omitted, ‘^iich an indictment mighty be main- 
tained. 

f Sect* 11. XI. That is not necessary to say that it is a high- 
w^ay for this or that particular kind of cai riagc; because if it is 
stated to be "'acoinnioii highway,” it shall be intended a highway 
for all manner of things. 

t Sect. 12. XII. That in pleading a public highway, it is suf- 
ficient to say, that before and at the said time when, &c. there 
‘‘ was, and of ought to have been, a certain common public 
‘‘ highway, leadi%,&c. for all the liege siibjects,&c. togo,return, 

par.s, and repass, on foot and on horseback, and with their cattle 

and carriages at all times of the year, &c.” without alleging that 
it had been a highway from time immemorial. 


Sect. 



Ch.9|2* 


m 


Nmmnmre&^ 

Sect* 13» XIII* ^ That it k not safe in .an indictment agmn^t 
a common person for not repairing a highway, which he ought to 
have done m respect of the tenure of certain lands, barely to say 
that he was bound to repair it ratione tenure terre^ without adding (a) Xoy, 95 . 
(s^) (1) 3KebIe, 855, 

+ Sect, 14, XIV, So also an indictment against a particular Rex d. Great 
division of a parish, for not repairing a common highway, stating 
that the inhabitants thereof, from time whereof the memory of s. p. Rex v. 
man is not to the contrary, ought to repair and amend, is not Penderrvn, 
sufficient for the parish at lai^e being bound of comn^n right 
to repair, it ought to shew by what right the charge was laid on * 
the particular division. 

Sect* I5m XV. Also it is said, that in an indictment against (;5)SKeb.58. 
a (6) bishop, &c. for not repairing a highway, in respect of certain Vent. 331 . 

lands, it ought to be she^^n in what capacity he ought to repair it, s^Kebic^M^. 
because otherwise it cannot be known in what capacity the process Raymond, 1 Q 2 , 
is to be awarded against him. 

Sect, 16. XVI. That j^n every such indictment the fact al- 11 Modorn, 56. 
leged against the defendant must be expressed in such proper i^Anderson,« 
terms, that it may clearly appear to the court to have been a 206 . 

, nuisance; and for this cause it hath been resolved, that a pre- 
sentment for diverting a highway is not good, because a highway 
cannot be diverted, but must always continue in the same place 
where it was, howsoever it be obstructed, and a new way made 
in another place. 

Sect. 17* XVII. That an indictment against a man for stop- 2 Roll. Abr. 79. 
ping a highway in his own land, is good without laying the offence 
done vi et armis. 

Sect. 18. XVIII. Also it is said, that a presentment, th^ a g Roll. Abr,79, 
highway in such a place is decayed by the defaults of the inna- 
bitants of such a town, is good without naming any person in 
certainty. 

Sect. 19- XIX. But it hath been adjudged, that an indict- « Roll. Abr.Bi. 
ment against particular persons must specially charge them every 
one; for which cause it hath been resolved, that an indictment 
against several for not repairing their streets, that they, ei eorum 
uterque, did* not repair them, is not good. 

Sect. 20. XX. That the defendants ought not to plead quod cartb. 213 . 
non debent reparare. without shewing w^ho ought. 1 1 Mod. 273 . 

Sect. 21, XXL That the defendants shall not be discharged Salkeld, 358 . 
by submitting to a fine, but a distringas shall go in infinitum till ^ 
they repair. 

+ 22. XXII. That if a parish be situate part in one Rj?x v. Clifton, 

county and the rest in another county, and a .h^hway lying in 
one part be out of repair, an indictment agains^^the inhabitants 

of 


( 1 ) It hatli been held, upon consideration, that ratunte fenura is sufficient without sua. Strange, 187. 
1 Vent. 331. 
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of that part of the parish only is bad ; for the indictment must be 
against the urholc parish. 


Of Nuisances relating to Bridges^ 

charter, 3. second place to consider nuisances re- 

c. 15, no town lating to bridges in particular; for the better understanding 
nor freeman whereof I shall examine^ 

shnll be dis- 
trained to make bridges nor banks, but such as of old time and of right have been accustomed. Sec also 
2 lust 70 J. 1 Burr. 267. ‘ 

1 . llow public bridges are to be repaired by the common law. 

How by the statute. 

As to the FtnsT Point, I shall consider, 

1. In what maimer, and by whom, such bridges are to be re- 
paired by common law. 

Q. In what manner persons bound to such repairs arc to be 
proceeded against. 

As to the first of these particulars, viz. In what manner, 
and by W'hom, public bridges are to be repaired by the common 
law. 


43 Assize, p. 43* 
Dalton, c. 14, 


(o) 2 Inst. 701. 
Sum. J43. 

C. Car. 36.^. 

6 Mod. 337. 
Salk, 3.^*1, 359. 


(h) 2 Inst 700, 

701. 

Slim. 14.3. 
Dalton, r. 14. 
Far, 54, 35. 


(r) 2 Just. 701. 
6 Mint 307. 
S.nlkeld, .3.59. 

C. Car. 363. 


Sect, 1. It seemeth to be clear, that those who are bound to 
repair such bridges must make them of such height and strength, 
a.s shall be answerable to the course of the water, whether it con- 
tinue in the old channel, or make a new one ; and that they are 
not punishable as trespassers for entering on any adjoining land 
for.S'ich purpose, or for laying thereon the materials requisite for 
such repairs. 

AI.<!o it seemeth to be clearly (a) settled, that of common right 
the charge of repairing all commoc bridges lies upon the county 
wherein they. are, unless part thereof be witliin a franchise ; in 
which case it is said, that so much as is within the franchise shall 
be repaired by those of the franchise. 

«. 

Sect, -2. Also it seemeth to be {li) certain, that such charge may 
be cast upon a corporation aggregate, either in respect of a spe- 
cial tenure of certain lands, or in respect nf a special prescription, 
and that it may be cast upon any other persons (1) by reason of 
such a special tenure, as hath been shewn more at large under 
the second general head of the precedent division. 

But it is (c) said, that a man shall not be bound to repair a 
new bridge built, by himself for the common good ; but that the 

county 


(i) TiK‘rcfore a tenant at will of a house which 
adjoinr. fo a coiiituon bridge, although he is not 
fNnmd a.s between landlord and tenant to repair 
the boiii>e, >€tif it become dangerously ruinous to 


the necessary intercourse of the bridge, as tenant 
at will only, he is bound, by reason of his posses- 
sion, to repair if, so far as to prevent the public 
being prejudiced. Ld. Rayni. 836. 







Cfa* $2. Nuisances reliding fd Brid^. 707 


county shall be bound to repair it, if at become of public con- 
venience. (2) 

t Therefore where a particular district rebuilt a foot bridge Burr. 2594. 
over a more convenient part of the stream, and converted it into i BI* Rep- 68^* 
a bridgj for horses, carts, and carriages; as the district was 
not bound by custom to build or repair such a bridge, but a foot 
bridge only, and as they built a quite different bridge, in a different 
place, which proved of common public utility to the county, the 
court were unanimous^ that the county, and not the district, were 
bound to repair it. * i 


As to the second particular, viz. In what manner persons 
bound to such repairs are to be proceeded against. 


Sect. 3. It seemeth to be clear, (r) that any particular inhabitant 
or inhabitants of a county, or tenant or tenants of land charged 
to the repairs of such a bridge, may be made defendants to an in- 
dictment for not repairing it, and be liable to pay the whole fine 
assessed by the court for the default of such repairs, and sliall 
be put to their remedy at law for a contribution from those who 
are bound to bear a proportionable share in the charge ; for the 
necessity of the case requires the greatest expedition in cases of 
this nature. 

Register, 268. 2 last. 700* 


(c) 1 Jon. 27,1. 
Poplmni, 192. 

6 Mod. 107. 
Siilkeld, 158. 

J2 Mod. 198. 
409. 

Ld. Ray in. 725. 
702, 804. 8.56. 
8.58. 1169. 
117.5. 1249. 
llMo«l..56. ■ 

F. N. B. 2.1.5. 
Hard. 111. 


t Bnt no action ivill lie by an individual against the inhabitants Cowp. 687, 
of a county, for an injury su.stained in consequence of a county 
bridge being out of repair. 


Sect. 4, Also it hath been (d) resolved, that it is not sufficient (d) 2 Uv.ii2. 
for the defendants to an indictment for not repairing a bridge, to 
excuse themselves by shewing either that they arc not bound, to 8 Mod. 120 . * 
repair the whole, or any part of the bridge, without shewing What 4.1 Assize, 37. 
other person is bound to repair the same; and it is said, that in JV, 
such case the whole charge shall be laid upon such defendants, 
by reason of their ill plea. 


Sect. 5. It is said, that w here such defendants plead, that A. See i Sid. 140. 
B. ought to repair the bridge mentioned in the indictment, and 2Lev, ii2. 
take a traverse to the charge against themselves, the attorney- 
general in this special case may take a traverse upon a traverse, 
and insist that the defendants arc bound to the repairs, and tra- 
verse the charge alleged against A. B. and that an issue ought to 
be taken on such second traverse ; and that the attorney-general 
may afterwards surmise, that the defendants are bound to repair it, 
and that the whole matter shall be tried by anindifferent jury,&c. 

t But the indictment ought to shew what sort of bridge it is, I-d. Raym. 
w^hether for carts and carriages, or for horses, or foot men only. 

And if the duty to repair arise by reason of the, tenure of certain 
lands, the indictment must shew w here those lairds lie. 

Sect. 


(2) So whore a miller built a bridge across a ever after it was built, it was held that the coiuity 
stream near hU mill, through which there was a was bound to repair.^2 AI. and S. 613. 
public ford before, and the public used the bridge . . ' 

z z 2 
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6 Mod. 307. 'Sect 6« It seemsi that no inhabitant of ^ county ougkt to be 
Burr.8j9. ajurofforthc trial of an isaue, whether the county be bound 
to such repairs or not; but it is said; that he may be a good wit- 
ness. (S) 

As to the Second Point, viz* In what manner such bridges 
are to be repaired by statute. 


2 Inst. 701, 70S. 
6 Mod. 255. 

A remedy to re- 
pair decayed 
bridges. 
i3 Coke, S3. 
Fophani, 192. 


M< 

U 

41 

41 

41 


Sect, 7. And by 22 Hen. 8. c. 5. it is enacted, That the jus- 
tices of peace in every shire of this realm, franchise, city, or 
boroui^; or four of them at the least/ whereof one to be of the 
quorum, may inquire, hear, and determine, in their general 
sessions, of all manner of annoyances of bridges broken in the 
highways, to the damage of the king's liege people, and to make 
such process and pains upon every presentment afore them, for 
the reformation of the same, against such as owen to be charged 
for the making or amending of such bridges, as the king’s jus- 
tices of his bench use commonly to do ; or as it shall seem by 
their discretions to be necessary and convenient for the speedy 
amendment of such bridges.” 


defauJtcrtr*"* enacted, ** That where it cannot be known and proved what huii- 
died, riding, wapentake, city, borough, town or parish, nor what 
^ person certain, or body politic, ought of right to make such 
** bridges decayed, by reason whereof such decayed bridges, for 
lack of knowledge of such as owen to make them, for the most 
** part lie long without any amendment, to the great annoyance of 
the king’s subjects ; in every such case the said bridges, if they 
** be without city or town corporate, shall be made by the inha- 
bitants of the shire or riding, within which the said bridge de- 
** c^yed shall happen to be ; and if it be within any city or town 
** GOi^porate, then by the inhabitants of every such city or town 
" corporate wherein such bridges shall be. And if part of any 
** such bridges so decayed happen to be in one shire, nding, city, 
" or town corporate, and the other part thereof in another shire, 
** ridmg, city, or town coi porate, or*if part be withiu the limits of 
** any city or town corporate, and part without, or part within one 
riding, and part within another, that then in every such case the 
inhabitants of the shires, ridings, cities, or towns corporate, 
shall be charged and chargeable to amend, make hnd repair 
** such part and portion of such bridges so decayed, as shall lie 
and be within the limits of the shire, riding, city, or town cor- 
porate, wherein they be inhabited at the time of the same de- 
" cays.” 


vTusticfsraay tax Sect, 9* And by 22 Hen. 8. c. 5. s. 4. it is further enacted, 
vWc i ** where it cannot be known and proved 

422. ' ” whatperson8,4gnds, tenements, and bodies politic owen to make 

** and repair sulb bridges, that for speedy reformation and amend- 
ing of such bmges, the justices of the peace within the shires 

** or 


^3) Ibq stfroe objection may lie the jus- 859, 660. But by 1 Ann. an inhabitant may be 
ticcs, whert' they aiv. all intereated j in which case a witness, 
the trial shall be b (he next county. Vide Burrow, 
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ridbgs where such decayed . kidges being out ef citks end 
** towns corporate, and if it be within cities or towns corporate, 

** then the justices or peace within every such ci^.or town corpo- 2 "^Iich 
rate, or four of the said justices at the least, whereof one to be seems to make 
** of the quorum, within the limits of their several commissions this part of tb© 

** and authorities, may call before them the constables of every '‘“*««** 
town and parish, bein^ within the shire, riding, city or town 
corporate, as well within liberty as without, wherein such 
bridges or any parcel thereof shall happen to be, or else two of 
the most honesf inhabitants within eveiy such town or parish in 
the said shire, riding, city or tbwn corporate, by the discretion 
** of the said Justices of peace, Scc. And at and upon the appear- 
ance of such constables or inhabitants, the said justices of peace, 

&c. with the assent of the said constables or inhabitants, may 
'' tax and set every inhabitant in any such city, town or parish, 
within the limits of their commissions and authorities, to such 
reasonable aid and sum of money, as they shall think by their 
“ discretions convenient and suflicient for the repairing, re-edify- 
ing, and amending of such bridges/' 

Sect. 10. And by Hen. 8. c. 5. s. 4. After such taxation Two collectors 
made, the said justices shall cause the names and sums of every to be nmde. 
particular person so by them taxed, to be written in a roll in- ** 

dented ; and shall also have power and authority to make tw'o &c. 
collectors of every hundred, for collection of all such sums of 
money by them set and taxed ; which collectors receiving the 
one part of the said roll indented, under the seals of the said 
justices, shall have power and authority to collect and receive 
all the particular sums of money therein contained, and to dis- 
train every such inhabitant as shall be taxed, and refuse payment 
thereof, in his lands, goods and chattels, and to sell such dis- 
tress, and of the sale tliereof retain and perceive all the money 
** taxed, and the residue (if the distress be better) to deliv^ to 
the owner thereof." 

Sect. II. And by 22 Hen. 8. c. 5. s. 4. ** The same justices, 
or four of them, within the limits of their commissions and 
authorities, may also name and appoint two surveyors {a), which (a) The office of 
“ shall see every such decayed bridge repaired and amended from 
“ time to time as often as need shall require, to whose hands the 
** said colfectors shall pay the said sums of money taxed and by usually annexed 
** them received; and that the collectors and surveyors, and every 
of them, and their executors and adininistratgrs, and the execu- JUe^igh ^nsta- 
** tors and administratoVs of them, and every of them, from time bles. i Burn, 

‘‘ to time, shall make a true declaration and account to the justices 280. 
of peace of the shire, riding, city, or town corporate, wherein 
th^y shall be appointed collectors or surveyors, or to four of 
the same justices, whereof one to be of the quorum, of the 
receipts, payments, and expenses of the said a^inis of money." 

Sect. 12. And by 22 Hen. 8. c. 5. s. 4. "" If tKby or any of them 
refuse that to do, that then the same justices of peace, or four 
of them, from time to time, by their discretions, shall have 
power and authority to make process against the* said collectors 
** and surveyors, and every of them, their executors and adminis* 

“ trators. 
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^'4rators, and the executors and administrators cS eveit of them^ 
by attachments under their seals^ returnable at the general 
** sessions of peace : and if they appear, then to compel them to 
“ account, as is aforesaid ; or else if they or any of them refuse 
** that to do, then to commit such of them as shall refuse to ward, 
** there to remain without bail or mainprise, till the said declara* 
" tion and account be truly made.” 

Justices may Sect. 13. And by £2 Heii. 8. c. 5. s. 5. Jt is further enacted, 

in*o cver^Su’re ** where any bridge or bridges lying in one shire or riding, 
in 0 cver^ s nre. j persons inhabitants, bodies politic, lands or tenements, 

“ which owen to be charged with the making and amending of 
such bridges lien and abiden in another shire or riding, or 
‘‘ where such bridges been within any city or town corporate, and 
the persons inhabitants, bodies politic, lands or tenements, that 
owen to make or repair any such bridges lien and been out of 
“ the said cities and towns corporate, in every such case the ius- 
** tices of peace of the shire, city, or town cor porate, within wnich 
such decayed bridges, or any part thereof, shall happen to be, 
shall have power to inquire, hear, and determine all such annoy- 
anees, being within the limits of their commissions and autho- 
" rilies. And if the annoyance be presented, then to make pro- 
** cess into every shire within this realm, against such as owen to 
** make or amend any such bridges so presented before them to 
** be decayed, to the annoyance and let of the passage of the 
“ king's subjects, and to do further in every behalf in every such 
“ case, as they might do by authority of the said act, in case that 
** the persons, &c. which owen to be char ged to the amending or 
** making of such bridges, &c, wer e in the same shire. Sec. where 
“ such annoyance shall happen to be.” 

w^hicii the Sect. 14. And by £2 Hen. 8. c. o. s. 5. ** All sheriffs, and 
smi?* *‘**^*^ “ bailiffs of liberties and franchises, shall truly serve and execute 

** process as shall come to their hands from the said justices of 
peace, afore whom any presentment shall be had for any such 
** annoyance, according to the tenor and effect of the said pro- 
cess to them directed, Sec. on pain to make such line as shall 
“ be set on them by the discretion of the said justices.” 

Sect. 15. But by £2 Hen. 8. c. 5. s. 6. it is provided, '' That 
nothing in the said act ^ .mtained shall be prejudicbl to the 
liberties of the five ports, or members of the same.” 


Cinque porb SecU iC. And by £2 Hen. 8. c. 5. s. 7. for reformation of an- 
excepted. noyruices of bridges within the said ports and members, it is further 

enacted, ** That the warden, mayors, and bailiffs elected, and 
jurats of the same ports, and every of them, have power and 
** authority to inquire, hear, and determine all manner of common 
“ annoyances of bridges wdthin the same ports and members, and 
“ to make such .process, pains, taxations, and all other things 
** within the same ports and members, as the justices of the peace 
may do in other shires or places out of the same ports, by vir- 
" tue of the said act in every behalf,” 

Aliowatice t» . Sect. 17. And by £2 Hen. 8. c. s. 8. it is further enacted, 

coiiecturs. “ ITjat the said justices, &c. may allow such reasonable costs and 

, ‘‘ charges 
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V <^arges to the said surveyors and collectorsii as by their discrc- 
** tion stiaH be thought convenient/* 

' Sect. 18. And by 22 Hen. 8. c. 5. s. 9. it is further enacted^ Of roads ai the 
^ That such part and portion of the highways in every part of bridges. 
^ this realm, as well within franchise as without, as lie next adjoin- 
ing to any ends of any bridges within this realm, distant from 
“ any of the said ends by the space of three hundred foot, be 
made,' repaired, and amended, as often as need shall require ; 
and that the justices of peace in every shire of this realm, fran- 
“ chise, city, or borougli^ or four of them at the least, whereof 
one to be of the j/iorurn,' within the limits of their commissions 
and authorities, may inquire, hear, and determine in their 
general sessions, all manner of annoyances of and in such high- 
“ ways, so being and lying next adjoining to any ends of bridges 
within this realm, distant from any one of the ends of such 
“ bridges three hundred foot, and to do in every thing concerning 
“ the making, repairing, and amending such highways, &c. in as 
“ large and ample manner as they might and may do to and for the 
making, repairing, and amending of bridges, by virtue of the 
said act.” 

In the construction of this statute, the following opinions have 
been holden. 

Sect. 19. First, That no private bridges are within the purview 2 lnj,t. 7oi. 
thereof, but only such as are common in the highways, where all 
the king’s liege people have or may have passage. 

Sect. 20. Secondly, That unless the justices of the peace of ‘2 Inst. 701 , 
a county, or town, &c. be four in number, and one of them of 
the quorum, they have no manner of jurisdiction by virtue of this 
statute. 

Sect. 21. But it is said, that the justices of the peace of the 
county in which such town, being not a county of itself, and 
wanting such a number of justices, shall lie, may, by virtue of the 
tirst clause of the statute, determine all annoyances of bridges 
within such town, &c. if it be knowTi what persons in certain are 
bound to repair the same : but if it be not known, it seems that 
such annoyances are left to the remedy of the common law% 
because the clause, which in such case authorizes the justices of 
the poac^ to tax all the inhabitants, seems expressly to confine 
the power of taxing the inhabitants of such towms to their own 
justices, Sec. 

Sect. 9 .%. Thirdly, That all householders dwelling in any 3 Inst. 703. 
county or town, &c. whether they occupy any lands or not ; and 
also all persons who have lands in their own possession or manur- 
ance, whether they dwell in the same county, &c. or not ; and 
also all bodies politic, either residing in, or having lands in their 
own hands in a county, &c. arc liable to be taxed as inhabitants, 
within the meaning of the statute. 

Sect, 23. Fourthly, That the taxation to be made in piirsu- s Inst. 701 , 
ance of the statute ought to be assessed distinctly on each inha- J \ 
bitant, and not on a whole hundred, parish, or town, in general. 

; . ■ ■ ' Sect. 
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t lobt. 704. Sect. ^ 4 . Fifthly^ That oU privileges of exemptions aiid dis- 
charges from contribution to the repairs of decayed bridges, 
whether such exemptions were originally derived from charter or 
act of parliament, or any other foundation whatsoever, ure taken 
away by the express words of the statute, That the justices, &c» 
shall tax and set eveiy inhabitant.” 


1 Kvblc, 68. 


Vide the next 
^ec'tioll, where 
the charges arc 
directed to he 
]r.iid out of the 
county rate. 
JVfoore, 10:5. 

a. Hale 181 . 


(rt) A cfrlioiari 
lies upon an 
order of justices 
eoneerniug a 
private bridge, 
[uirsuant to a 
private statute; 
hut they ought 
to return the act 
upon which 
their order is 
founded. ]}alt. 

And it has 
he-’ii (leter- 
niined, that this 
act of Queen 
Aline extends 
only to bridges 
w lie re the 
lonuty is 
t harged to re* 
pairs, and that 
where a private 
person or parish 
U charged, diu 
b and 6 Will. 

:>• e. 11. hath 
aliowi d the 
t,ranijDg a 
ccrtiifruii. 
Srlrange 900. 


Sect. 25. It hath been questioned, whether a borough which 
hath no bridge within its own limits, be not liable to contribute 
to the repairs of a county bridge; ; 

. '■ uK 

t Sect. 26. And by 1 Anne, st. 18. to prevent more money 

being raised than is necessary, and to direct the application of 
what is raised, it is enacted, '* I'hat the justices in sessions shall 
“ have full power, upon due presentment to them made that any 
** bridge within their respective jurisdictions is out of repair, and 
which by them hath usually been or ought to have been re- 
** paired, to assess every town, parish, or place, within their re- 
** spective commissions, in the usual proportions toward the re- 
** pair of bridges, to be levied and collected by the constables, or 
** by such other person or persons as the said justices in sessions 
shall direct, and paid by the said collectors to the high con- 
** stables of every hundred, in six days after they shall have re- 
ceived the same, and the high constables shall in ten days after 
** the receipt thereof pay, the same to such persons as the said jus- 
tices shall in sessions appoint to be treasurers of the same (al- 
" lowing the said persons not exceeding three-pence in the 
** pound), to be employed and accounted for according to the 
orders and directions of the said justices for and towards the 
amending of such decayed bridges, and the highways at the end of 
** such bridges, as need shall require, which assessments shall be 
** levied by distress within ten days after demand ; and every con- 
** stable or other person who shall neglect to assess, collect, or pay 
the money as aforesaid, shall forfeit forty shillings, and every 
" treasurer that shall pay any money but by the order of the jus- 
** tices as aforesaid shall forfeit five pounds ; and all fines, issues, 
** penalties, or forfeitures, upon any presentment or indictment 
" for not repairing, &c. shall be paid into the hands of the 
'' treasurer for the purposes aforesaid, and not into the exchequer. 
** And all questions concerning the repairs aforesaid shall be de- 
*' termined in the same coiUily wherein tliey lie, and n6 present- 
** ment or indictment shall be removed by certiorari (n) out of 
** the county into any other court, except the right of repsurin^^ by 
private persons (or by 5 and 6 Will. & Mary, c. 11. the right 
" between parishes) came in question, and on which question 
inhabitants are admissible witnesses. The general issue may 
** be pleaded, and this act, and the 22 Hen. 8. may be given, 
” with any special matter, in evidence, and the plaintiff shall be 
liable to pay double costs,.” 


'J lie experific 
of repitiriiig 
I). ridges tu be 
raise*' ! by a 


t Sect. 27* It is also enacted by 12 Geo. 2. c. 29* s. 13. for the 
more easy assessing, levying, and collecting the county rates. 
That no part of the nioney^o be raised and collected in pursu- 
imee of this act shall be applied to the repairs of any bridges, 
until presentiBcots be made by theYespective grand juries, 

at 



Ch^0 ^ 


m 


‘ at tiie assize^ great sessioiis^ general gaol delivery, or general or 
' quarter sessions of the peace, held for the county or place, of 
^ the insttiftciency, inconveniency, or want of reparation of their 

* bridges, &c. 8cc. 

t Sect. 28. Also it is further enacted, s. 14. " That when any Justices may 
^ public bridges, ramparts, banks, or cepts, or other wbrks, are 

* required to be repaired at the expense of any county or place, bridges!” " 

' the justices of the peace at their grand or quarter sessions 

' respectively, or the*greater pa^t of them, then and there assem- 
^ bled, if they think properhbd convenient, after presentment to 
^ be made as aforesaid of the want of reparation of such bridges, 

^ ramparts, banks, or cepts, may contract and agree with any per- 
‘ son or persons for rebuilding, repairing, and amending the same, 

‘ and all other works which are to be repaired and done by 
‘ assessment in the respective counties or places, for any term or 
' terms of years not exceeding seven years at a certain annual 
^ sum, payment or allowance for the same ; such contractor or 
^ contractors giving sufRcieiit security for the due performance 
thereof to the clerk of the peace or other officer of the place 
^respectively; and such justices at their respective general or 
' quarter sessions, shall give public notice of their intention of 
’ contracting as aforesaid ; and such contracts shall be made at 
’ the most reasonable price proposed ; and all contracts when 
agreed to, and all orders relating thereto, shall be entered in a 
book to be kept by the clerk of the peace or other officer re- 
spectively for that purpose, and kept among the records of the 
place, to be from time to time inspected by any of the said jus- 
tices within the limits of their commissions, and by any person 
or persons employed concerning the same without fee or re- 
ward.” 


fSect.Q.9- It is also further enacted by 14 Geo. 2.. c. 33. Justices may 
“ That the justices of the peace of any county or place, at their Yind 

general sessions or general quarter-sessions assembled, or the to "rebuild/ 

" major part of them, shall have power to purchase of, or agree 
or contract with any person or persons, bodies politic or cor- 
** porate, for any piece or parcel of land adjoining or near to any 
county bridge within the limits of their respective commissions, 
for the more commodious enlarging, or convenient rebuilding 
of the |ame ; which pieces or parcel of land shall not exceed 
one acre in the whole for any such bridge, and shall from time 
** to time be paid for by the respective county treasurers out of 
any monies raised o^ to be raised by virtue of 12 Geo. 2. c.29. 
such treasurers being thereunto authorized by orders under the 
** hands and seals of the justices at sessions, or the major part of 
them; whicli lands so purchased shall be conveyed as the said 
** justices in sessions shall appoint, in trust, for the uses and pur- 
'' poses of enlarging or rebuilding such bridges respectively# * 

+ Sect, 30. It hath been determined, that if the justices at Rex Jui)iicfs 
sessions appoint a committee of twelve magistrates to inspect SJiw *dTCTm 
the state of a county bridge, and to make any new contract for Rep.' ^9. 
repairing or rebuilding, to be executed by the clerk of the peace, 
on behalf of the county, and they afterwards make an order, 
adopting the contract for the rebuilding proposed^^by the com- 
mittee, which order is executed by the clerk, and confirmed by 

the 
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^he justicei^ at a sii^bsequeut sessions^ , the acts of the committee 
are the acts of the sessions, and the authority given to the com- 
mittee and exercised by them is good.-^See further, 43 Geo. 3. 
c. £9* as to mode of obtaining materials for repairs, and 54 
Geo. 3, c. 90. and 55 Geo. 3. c. 143, 

Of Nuisances relating to Public Houses. 

For the better understanding of nuisances relating to public 
houses, I shall consider, 

1 . In what manner they are prevented and restrained by the 
common law. 

12. In w hat manner by statute. 

As to the First Point, viz. In what manner nuisances re- 
lating to public houses are prevented and restrained by the com- 
mon law. 


(rt) Palm. .‘174. 
2 Holl. o k). 

(h) Sum. 146. 
Cro. Car. 549. 
Daltuiii c. 7. 
(ff) Sum. 146. 
<rf)t^nale, 174. 
Dalt. c. 7. 
Palm. 374. 

. 2 Roll. 34,5. 

(#) Palm. 374, 

2 Roll. 34.5. 
O) to H. 7. a 


Sect. 1. It seems to be agreed, that the keeper of an inn may, 
by the common law^ be indicted and fined, as being guilty of a 
public nuisance, (n) if he usually harbour thieves, or persons of 
scandalous reputation, or (5) suder frequent disorders in his 
house, or take exorbitant prices, or set (c) up a new inn in a 
place where there is no manner of need of one, to the hindrance 
of other ancient and well-governed inns, or (d) keep it in a place 
in respect of its situation wholly unfit for such a purpose. 

Sect. 2. And it seems also to be clear, that if one who keeps 
^/h. 6. 18,19. a common inn, refuse cither to receive a traveller as a guest into 
r 158 house, or to find him victuals, or (e) lodging, upon his ten- 
At\ sur * dering him a reasonable (/) price for the same, he is not only 
Cas. 76.92. liable to render (g) damages for the injury in an action on the 
case at the suit of the party grieved, but may also be {h) indicted 
2. fined, at the suit of the king. Also it is said, that he may be 

(/c) Pwliu. 374. compelled by the constable (/) of the tow'ii to receive and enter- 
8 ^ person as his guest, and that it is no way (k) material 

case? * * whether he have any sign before hi^ door or not, if he make it 

Blackerby, 169. his common business to entertain passengers. 

Cro. Kliz. 622. 

Bro\^niow^ 254. Keilw. 50. 11 and 12 Will. 3. c. 1.5. s. 2. 1 Salk. 383. Moor, 877. 12 Mod. 255. 
Ciajt. 97. God bolt, 346. Cartli. 150. Shower, 268. 

(02 Roll, Ab. Sect. S. It seems to have been always clearly (I) agreed, that 
84, 85. jje Ijjjs an inn by prescription, may lawfully enlarge it upon 

the same land which has been used witb it, either by erecting 
new buildings thereon, or turning stables into chambers of enter- 
tainment, and that he shall have the same privilege in such new 
parts of his house as in any of the old. 

Sect. 4. Also it seems to be (m) settled at this day, that any 
person may lawfully set up a new inn, unless it be inconvenient 
to the public in some of the respects taken notice of in the first 
section, and that he has no need of any license from the king for 
this purpose, for the keeping of an inn is no franchise, but a 
lawful trade, open to every subject. But if an inn degenerate 
into an alehouse, by suffering disorderly tippling, it shall be 
deemed as such. 

Sect. 


(m) g Roll. A. 
84. 

Salk. 45. 

2 Roll. 345. 
Palm. 367, 374. 
2 Kell. .506, 

1 Buis. 109. 
Salk. 45. 
Blacker by, 170. 
Godbolt, 345. 
IIuUuii, 100. 
Crui Jiic.^i2b. 
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^ecL 5* But it i$ aaid by Dalton^ that innkeepers ought to Dalton, 56. 
have license^ and be bound by recognizance, for keeping good 204 . 
order, as alehouse-keepers are. } 

Sect. 6. And by the commission of the peace, two justices, 
one whereof shall be of the quorum, may inquire of innholders, 
and of all and singular other persons, who shall oifend in the 
abuse of weights and measures, or in the sale of victuals, against 
tiie form of the ordinances in tliat behalf made. 

Sect, 7 . By 5 and 6 Edw. 6. c. 25. s. 1.6. and 26 Geo. 2. 
c. 31. ** None shall be admitted or suffered to keep any com- 
** mon alehouse or tippling-house, except in fairs, but such as 
“ shall be allowed in the open sessions, or by two justices of 

peace, whereof one to be of the quorum*' 

And upon these clauses the following constructions have been 
made. 

t Sect, 8. First, that the exception respecting fairs is made 
from the necessity of accommodating the persons who resort to 
them, and therefore it seems only to allow the unlicensed sale in 
the place wliere the common fair is held, and not in any private 
house which may be within the limits of the town where such 
fair is kept, especially where there arc licensed alehouses suf- 
iicient: and those who shall brew such ale or beer, to be sold 
by them in fairs, must take care to give notice to the gaugers, 
that the same may be surveyed; for though they are exempted 
from taking out a license, they must pay tlie duties of excise. 

t Sect, 9 . Secondly, That houses at public watering-places, Parker r. FIIbi, 
where they take in lodgers and boarders, coming to use the waters 
during the season, and dress their victuals, and supply them with 
ale, beer, and other liquors, and entertain their horses, at so 
liiuch a day, but sell to 110 other persons, are not such public 
houses as require to be licensed. 

+ Sect, 10 . But by 26 Geo. 2 . c. 13. s. 11 . " No justice of No justice who 
** the peace, being a common brew'er of ale or beer, innkeeper or "’»***>*’ 

“ distiller, or a seller of or dealer m ale or spirituous liquors, or si, all 
“ interested in any of the said trades, or being a victualler or interfere in 
“ maltster, shall be capable, or have any power to grant licenses 
“ for selling ale or beer, or any other liquors, but the same shall 
“ be void.*’ 

As to the Second Point, In what maimer Public Houses 
arc restrained by statutes. Both the time and mode of licensing 
public houses, and the regulations to be observed in tlic conduct 
of them, are enforced by pecuniary and other penalties, recover- 
able or iiiliicted in a summary mode. It is matter which docs 
not fall properly within the range of this work, we therefore refer 
to Burn 8 Justice, tit. ''Alehouses,” where the matter is properly 
treated bikI arranged. Some regulations, however, subject by 
statute to indictment, may properly be mentioned here. 

Sect, 11. By 12 Edw. 2. c. 6. "No officer in city or in 
" borough, that by reason of his office ought to keep assizes of 
" wines and victuals, so long as be is attendant to that office, 

" shall not merchandize for wines nor victuals, neither in gross 

" nor 
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nor by retail; and if any be convict of such offence, the Aier* 
** chandize shall be forfeited to the king, and the third part there* 
^ of delivered to the party that sued for the same,” 8tc. 

t Sect. 70. By 3 Hen. 8. c. 8. ** As often as any victualler 
chosen to bear any office within any city, borough, or town* 
** corporate, which for the time that he shall stand and be in 
such office should have the assessing and correction for sell* 
** ing of victuals, that then two discreet and honest persons of the 
** same city, borough, or town-corporate, *not being victuallers, 
** nor any of them being a victualler, .shall be chosen by the 
commonalty of the same city, borough, or town-corporate, in 
like form as the said officer shall be chosen; which two per- 
** sons, with the said officer, shall be sworn truly to sess and set 
the prices and assizes of victual there, for the time that an^ 
** such victualler shall abide in the same office : and that then it 
** shall be lawful to all and every of the said officers, after the 
same victuals be set and sessed by the same officer, and the 
said two persons, or one of the same two persons, the other 
** being absent, to merchant and sell wines, and all other victual 
** in gross, and at retail, during the time that he shall be in any 
such office, without any thing therefore to forfeit; the said sta- 
tiite, act, and ordinance of lii Edw. 2. or any other act or acts, 
ordinance, or statute to the contrary made in any W'ise notwith- 
" standing.” 

VideC. Jac. f Sect. 13. By 21 Jac. 1. c. 21. ‘‘All hostlers or innholders 
** horse-bread, hay, oats, beans, pease, provender, 

' ** sRd all kinds of victual, both for man and beast, for reasonable 

“ p[ain, having respect to the prices for which they shall be sold 
“ in the markets adjoining, without taking any thing for litter.” 

Carthew, 150. And every hostler and innkeeper in any town or village, 
Skinner, 291. ** being a thoroughfare, and no city, town-corporate, or market- 
Roil! “ town, wherein any common baker, having been an apprentice 

9 Hen. 6. 53, “ to tlic trade for seven years, is dwelling, may make within his 

house horse-bread sufficient, lawful, and of due assize, accord- 
ing to the price of grain or corn; any thing in the said statute 
contained to the contrary notwithstanding.” 

“ And if the hoisc-bread, which any of the said hostlers or inn- 
“ holders shall make, be not sufficient, lawful, and of ^ue assize, 

** according to the price of grain and corn, as above said; or 
** tliat if any of them shall offend in any thing contrary to this 
act; the justices of assize, justices of 9 yer and terminer, jus- 
“ tices of the peace in every shire, liberty, or franchise within 
this realm, sheriffs in their tourns, and stewards in their leets, 

** may inquire, hear, and determine the said offences of the said 
'' hostlers and innholders, who shall be fined, for the first offence, 

“ ap;cording to the quantity of the offence; and for the second 
ofjCence shall be imprisoned for one month; and for the third 
** shall stand upon the pillory, &c.” 

Of keeping a Bawdy-house, 

s Kol. 39. 79. I'he offence of keeping a bawdy-house being of so gross a na* 
ture, and there being also so few questions relating to it worth 

considering. 







considering^ 1 shall pass it over with these following obser)ra- 
tions: 

First, That it conies under the cognizance of the temporal^ 
law as a common nuisance, not only in respect of its endanger- 
ing the public peace, by drawing together dissolute and de- 
bauched persons, but also in respect of its apparent tendency 
to corrupt the manners of both sexes, by such an open profes- 
sion of lewdness. 

Secondly, That a feme covert is punishable for this offence 
(1) as much as if she were sole, as more fully hath been shewn, 
chapter the first, section \%. 

Thirdly, That a lodger who keeps only a single room for 
the use of bawdry, is indictable for keeping a bawdy-house; but 
that the bare solicitation of chastity is not indictable. 

Fourthly, That offenders of this kind are punishable not 
only with fine and imprisonment, but also with such infamous* 
punishment as to the court in discretion shall seem proper. 


4Blac. Com. 
29. 64. 167. 

3 Burn, 95. 
Ecc. Law. 

' Kitchen, 11. 

3 Inst. 205; 
Salk. 382. 
2Ld.Ray. 197. 
Dalt. p. 262. 
Popham, 208. 

1 Sid. 168. 410. 

2 Burr. 1232. 
Salk. .384. 

10 Mod. 63. 
336. 


Of keeping a Disorderly House. 

t As to the offence of keeping an unlicensed house, it is re- Unlicensed 
cited by 25 Geo. 2. c. 56. made perpetual by 28 Geo. 2. c. 19. places of enter- 
That whereas the multitude of places of entertainment for the eTdTsorderi^* 
lower sort of people is another great cause of thefts and rob- houHcs, 
beries, as they are thereby tempted to spend their small sub- 
stance in riotous pleasiire.s, and in consequence arc put on 
unlawful methods of supplying their wants, and renewing their 
pleasures;” in order, therefore, to prevent the said temptation 
to thefts and robberies, and to correct as far as may be the habit 
of idleness, which is become too general over the whole king- 
dom, and is productive of much mischief and inconvenience, it is 
enacted, That from and after the 1st day of December, 1752, 

“ any house, room,- garden, or other place kept for public 
dancing, music, or other public entertainment of the like kind, 
in the cities of London laiid Westminster, or within twenty 
miles thereof, without a license had for that purpose, from the 
" last preceding Michaelmas quarter-sessions of the peace, to be 
holden for the county, city, riding, liberty, or division in which 
such hduse, room, garden, or other place is situate (who are 
hereby authorized and empowered to grant such licenses as 
they in their discretion shall think proper), signified under the 
hands and seals of four or more of the justices there assembled, 
shall be deemed a disorderly house or place: and eveiy such 
** license shall be signed and sealed by the said justices in open 
court, and afterwards be publicly read by the clerk of the peace, 
together with the names of the justices subscribing the same; 
and no such license shall be granted at any adjourned sessions ; 
nor shall any fee or reward be taken for any such lic^^nse. 

And it shall and may be lawful to and for any constable, or Constables may 
other person, being thereunto authorized, by warrant under the persons. 

" hand 

(ij Jhereforc she may have an action for saying that she keeps a bawdy-house. Sayer, 33- 
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hand and seal of one or more of his majesty’s justices of the 
peace of the county, city, riding, division, or liberty where such 
house or place shall be situate, to enter such house or place, 
‘ ** and to seize every person who shall be found therein, in order 
Person keeping ** that they may be dealt with according to law; and every per- 
thc same forfeit « son keeping such house, room, garden, or other place, without 
£100. tf license as aforesaid, shall forfeit the sum of one hundred 

pounds to such person as will sue for the same, and be other'* 
** wise punishable as the law directs in cases of disorderly 
" houses.” 


Licensed places 
to have an in- 
scription over 
them, and not 
to be opened 
before five in 
tlie evening. 


On breach of 
conditions li- 
censed revoked. 


Places exerpt- 
td. 


Cortstable’s 
dutv u|)on I'lO- 
ticc of persons 
keeping a 
bawd V -house, 
&c. 


+ Sect* But by 25 Geo. 2. c. 36. s. 2. it is provided, " That 

* in order to give public notice what places are licensed pursuant 
^ to this act, there shall be affixed and kept up in some noto- 
' rious place over the door or entrance of every such house, 

* room, garden, or other place kept for any of the said purposes, 
^ and so licensed as aforesaid, an inscription in large capital let- 
' ters, in the words following, viz. licensed puksuant to act 
' OF PARLIAMENT OF THE TWENTY-FIFTH OF KING GEORGE 
' THE second; and that no such house, room, garden, or other 
' place kept for any of the said purposes, altiiough licensed 
' as aforesaid, shall be open for any of the said purposes before 
’ the hour of live in the afternoon; and that the affixing and 

keeping up of such inscription as aforesaid, and the said limi- 
tation or restriction in point of time, shall be inserted in, and 
made conditions of, every such license; and in case of any 
breach of either of the said conditions, such license shall be 
forfeited, and shall be revoked by the justices of peace in their 
next general or quarter-sessions, and shall not be renewed; nor 
shall any new license be granted to the same person or persons, 
** or any other person on his or tlieir or any of their behalf, or 
** for theii* use or benefit, directly or indireclly, for keeping any 
** such house, room, garden, or otlier place, for any of the pur- 
** poses aforesaid.” 

t Sect. 3. By 25 Geo. 2. c. 36. s. 3. it is also provided, That 
nothing in this act contained shalh extend, or be construed to 
“ extend, to the theatres royal in Drury-lane and Covent-garden, 
or the theatre, commonly called the King’s Theatre, in the 
Hay-market, or any of them; nor to such performances and 
public entertainments as are or shall be lawfully exefeised and 
** carried on under or by virtue of letters patent, or license of the 
** crowm, or the license of the lord chamberlain of his majesty’s 
household ; any thing herein contained t^otwithstanding.’' 

t Sect. 4. And by 25 Geo. 2. c. 36. s, 4. in order to encou- 
rage prosecutions against persons keeping baw^dy-hoiiscs, gaming- 
houses, or other disorderly houses, it is enacted, That if any 
two inhabitants of any parish or place, paying scot, and bear- 
ing lot therein, do give noitice in writing to any constable (or 
" other peace-officer of the like nature, where there is no con- 
** stable) of *such parish or place, of any person keeping a bawdy- 
house, gaming-house, or any other disorderly house, in such 
“ parish or place, the constable, or such officer as aforesaid, so 
receiving such notice, shall forthwith go with such inhabitants 

‘‘ to 
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** to one of Us majesty’s justices of the peace of the county, city, 
riding, division, or liberty in which such parish or place does 
** lie; and shall, upon such inhabitants making oath before suc|j^, 

** justice, that they do believe the contents of such notice to be 
true, and entering into a recognizance in the penal sura of 
“ twenty pounds each, to give or produce material evidence 
against such person for such offence, enter into a recognizance 
in the penal sum of thirty pounds, to prosecute with effect such 
person for such odence at the next general or quarter-session 
** of the peace, or at the next assizes to be holden for the county 
in \vhich such parish ’or place does lie, as to the said Justice 
“ shall seem meet; and such constable, or other officer, shall be The charges of 
** allowed all the reasonable expenses of such prosecution, to be 
** ascertained by any two justices of the peace of the county, city, conviction"^ 

" riding, division, or liberty wdiere the offence shall have been each of the two 
committed, and shall be paid the same by the overseers of the 
" poor of such parish or place; and in case such person shall be oversoersJ 
** convicted of such offence, the overseers of the poor of such 
parish or place shall forthwith pay the sum of ten pounds to 
** each of such inhabitants; and in case such overseer shall neg- 
lect or refuse to pay to such constable, or other officer, such 
expenses of the prosecution as aforesaid, or shall neglect or 
" refuse to pay upon demand the said sums of ten pounds and 
ten pounds, such overseers, and each of them, shall forfeit to 
** the person entitled to the same, double the sum so refused or ^ 

neglected to be paid,” 

+ Sect, 5, By Geo. c. 36. s. 6. it is further enacted, Persons keeping 
‘‘ That upon such constable, or other officer, entering into such bawdy, 
recognizance to prosecute as aforesaid, the said justice of the {jeTouwd^over. 
peace shall forthwith make out his warrant to bring the person 
so accused of keeping a bawdy-house, gaming-house, or other 
** disorderly house, before him, and shall bind him or her over 
to appear at such general or quarter-session or assizes, there 
to answer to such bill of indictment as shall be found against 
‘‘ him or her for such offence; and such justice shall and may, if 
'' in his discretion he thinks fit, likewise demand and take seen- 
rity for such person's good behaviour in the mean time, and 
** until such iudiclment shall be found, heard, and determined, 
or be returned by the grand jury not to be a true bill.” 

+ Sect. 6. And by 2.3 Geo. 2. c. .36. s. 7. “ In case such con- Constable neg- 

stable shall neglect or refuse, upon such notice, to go before Jj’ciing his 

any justice of the pgace, or to enter into such recognizance, or 

shall be wilfully negligent in carrying on the said prosecu- 

tion, he shall, for every such offence, forfeit the sum of twenty 

pounds to each of such inhabitants so giving notice as afore- 

said.” 

t Sect. 7. And by 25 Geo. 2.* c. 36. s. 8. it is recited, “ That 
whereas, by reason of the many subtle and crafty contrivaneies of 
persons keeping bawdy-houses, gaming-houses, or other disor- 
derly houses, it is difficult to prove who is the real owner or 
keeper thereof, by which means many notorious offenders have who shall be 
escaped punishment;” and enacted, “ That any {person w'ho shall rfeenied keeper 
** at ally time hereafter appear, act, or behave him or herself as 

** master 
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master or mistress, or as the person having the care, govern^ 
ment, or management of any bawdy-house, gaming-house, or 
^ other disorderly house, shall be deemed and taken to be the 
^keeper thereof, and shall be liable to be prosecuted and 
punished as such, notwithstanding he or she shall not in fact 
" be the real owner or keeper thereof.” 

Evidence may f Sect. 8. But by Q5 Geo. 2. c. 36. s.9* it is provided, ** That 
be pven by im " upon any such prosecution against any person for keeping a 
habitant, &c. « bawdy-house, gaming-house, or other disorderly house, any 

person may give evidence against the defendant, or on behalf 
of the defendant, in such prosecution, notwithstanding his or 
'' her being an inhabitant or parishioner of the said parish or 
place, or having entered into such recognizance as aforesaid.” 

Vio eertwrari. f Sect. 9* And by 25 Geo. 2. c. 36. s. 10. it is further enacted, 
** That no indictment which shall at any time after the said first 
** day of June be preferred against any person for keeping a 
bawdy-house, gaming-house, or other disorderly house, shall 
** be removed by any writ of certioraii into any other court; but 
** .such indictment shall be heard, tried, and finally determined, 
“ at the same general or quarter-session or assizes, where such 
** indictment shall have been preferred (unless the court shall 
** think proper, upon cause shewn, to adjourn the same), any 
** such writ or allowance thereof notwithstanding.” 

' 5. Gaming. 

The vice of gaming may be ranked amongst the offences 
against the political economy of the state, inasmuch as it leads 
to fraud and thieving among the lower classes, and to ruin with 
the opulent. Mr. J. Blackstone says, It is a kind of tacit con- 
fession that the company engaged therein do exceed the bounds 
of their respective fortunes; and therefore they cast lots to de- 
termine upon whom the ruin sliall at present fall, that the rest 
may be saved a little longer.” This is quaintly imagined, but it 
is not founded in truth, since it is notorious that the love of 
gaming is frequently precloraiiiant wWi those men who have no- 
thing to gain from success, and every thing lo lose from defeat. 
It is rather to be sought for in the structure of human nature 
which finds happiness in the strong excitement of the passions — 
war, hunting, political intrigue, gaming, all derive their pleasure 
from the same source. When minds of ardent temperament 
are not directed to business, but are left to seek employment only 
in pleasures, they find the greatest in those pursuits which most 
strongly agitate the passions, particularly the passions bf expec- 
tation, hope, and fear. This may account for the conduct of 
those who, by the possession of splendid wealth, have already in 
their power the means of obtaining all that fortune can supply, 
and yet many of whom are a|yicted to the vice of gaming, even 
to the putting in hazard of alffiieir possessions: it is also doubt- 
less, that others follow in the same track not excited by the same 
motives, but by one equally powerful in the human mind, though 
more cool, steady, and certain in its operations, namely — avarice; 
and whose object is to despoil their unguarded and impassioned 
^ opponents. 
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opponents. Others there are also, who, without strong passions, 
are carried by the folly of fashion into the same vortex. But^ 
whatever may be the several motives which hurry men to thij^r: 
baneful evil, certain it is, that it is a vice deep rooted in the ■ 
human mind : it has existed in all ages, and in all countries — 
savage and civilized: it has infected all ranks; the accomplished 
scholar and the untaught savage have equally been its victims. — 

But this is rather matter for the moralist than the lawyer. 

The people of England seem, by the common law, to have 
enjoyed an unrestrained -license in all their games and sports. 

Their pastimes seemed to be no further restrained by the law than 
to prevent them from degenerating into riotous assemblies, in 
breach of the peace. (I) It was not until the S3 H. 8. that a 
law was made against playing cards and dice by the lower orders. 

Indeed in the 17 Edw. 4. a severe law was made against playing 
at cloish, kaile, halfe bowle, handyn, and hand-out, queke board ; 
but this law appears to have had in view the preservation of the 
public peace; Edward had Just disbanded his army on his return 
from his expedition against France, and they were committing 
many violent depredations all over the kingdom; by forbidding 
these games, it prevented, to a certain extent, their congregating 
together to the danger of the public tranquillity. 

Since that period several statutes have passed upon the sub- 
ject of gaining, and the offences in this matter may be classed as 
follows : 

Keeping a common gaming-house. 

Fraudulent play. 

Playing for excessive sums. 

Playing at prohibited games. 

Stock-jobbing- 
Illegal horse-racing. 

« 

T/te Offence nf keeping and frequenting n Common 
Gaming-house. 

t Sect. 1. By 23 lieu. 8. c. 9. s. 11- it is enacted, That no xiie penalty for 
manner of person or persons, of what degree, quality, or con- maintenaiuc of 
dition soever he or they be, from the Feast of the N ativity of 
St. John the Baptist now next coming, by himself, factor, de- 
puty, servant, or other person, shall for his or their gain, lucre, 

** or living, keep, have, hold, occupy, exercise, or maintain, any 

common 

(1) An assembly of three persons or more, wliicli and at the mowing or making a doll or revel mead ; 
is not to the terror of the }>eoplc, nor to do some and assemblies of minstrels and their fellows at 
act with force and violence against the peace, b certain places and times of the year, allowed by 
not unlawful. The watch in London upon ml^ ancient custom, are also lawful ; and assemblies to 
summer’s night is lawful; and so be such like ra play at cards, tables, bowles, clash, bucklers, 
other cities and towns. Assemblies be lawful Uiat wasters, half-sword, tennis, quoits, cailes, or such 
be nsed upon May-day to fetch in May-boughs other games, be likewise, by the common law, 
or flowers; and so be assemblies at church ales, tolerable: and assemblies to run at quiti-ball, 
Whitsun and Mid-summer ales. Assemblies at the sand-bag, base, feet-ball, stool-ball, band-ball and, 
fetchinghome,settingup, or dancing round a May- auch like disports, be likewise lawful. (Pulton, 
pole, and assemblies at uq baiting or a bull or bear, dc Face R. et R. tit. Riot, p. ^61.) 
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The penalty for 
resorting to a 
house of un- 
lawful games. 


Magistrates 
may repress un- 
Jawful games, 
and punish of- 
fenders. 


Further provi- 
sions relating 
hereto, 2 Geo. 2. 
c. 28. s. 9. 


Searching of 
houses where 
unlawful games 
be kept. 


18 pmhi* 

play at 


common house, alley, or place of bowling, c^yttng, doysh- 
** cayla, half-bowl, tennis, dicing-table, or carding, or any other 
** manner of game prohibited by any estatute heretofore made, 
“ or any unlawful new ganfie now' invented or made or any 
other new unlawful game, hereafter to be invented, found, 
** had, or made, upon pain to forfeit and pay for every day keep- 
ing, having, or maintaining, or suffering any such game to be 
had, kept, executed, played, or maintained within any such 
“ house, garden, alley, or other place, contrary to the form and 
** effect of this estatute, forty shillings.” 

•fSccZ. Q. By 33 Hen. 8. c. 9. s. 12. And also every per- 
son using and haunting any of the said houses and plays, and 
" there playing, to forfeit for every time so doing, six shillings 
" eight-pence.” 

+ Sect. 3. By 33 Hen. 8. c. 9. s. 14. it is further enacted. 
That it shall be lawful to all and every the justices of peace in 
every shire, mayors, sheriffs, bailiffs, and other head officers 
w'ithin every city, town, and borough w'ithhi this realm, from 
time to time, as well w'ithiii liberties as wdtbout, as need and 
case shall require, to come, enter, and resort into, all and every 
houses, places, and alleys where such games shall be suspected 
to be holden, exercised, used, or occupied, contrary to the 
form of this estatute : and as well the keepers of the same, as 
also the persons there haunting, resorting, and playing, to take, 
arrest, and imprison, and them so taken and arrested to keep 
ill prison unto such time as the keepers and inaintainers of the 
said plays and games have found sureties to the king’s use, to 
be bound by recognizance or otherwise, no longer to use, keep, 
or occupy any such house, play, game, alley, or place ; and 
also that the persons there so found, be in like case bound by 
themselves, or else wdth sureties, by the discretions of the jus- 
tices, mayors, sheriffs, bailiffs, or other head officers, no more 
to play, haunt, or exercise from henceforth, in, at. or to any of 
the said places, or at any of the said games.” 

i Sect. 4. By 33 Ken. 8. c. 9. s. 15. it is further enacted. 
That the mayors, sheuffs, bailiffs, constables, and other head 
officers, within every city, borough, and town within this 
realm, where any sucl officers shall fortune to be, as well 
** within the franchises as without, shall make due search weekly^ 
or at the furthest at all times hereafter once every month, in al) 
places where any such houses/ alleys, plays, or places shall b^ 
suspected to be had, kept, and maintained ; and if the said 
mayors, sheriffs, bailiffs, constables, and other head officers 
W'ithin their cities, boroughs, and towns, as well within fran- 
chises as without, do not make due search at the furthest once 
every month, if the case so require, according to the tenor of 
this act, and do not exeefle the same in all things according to 
the purport and force of tM same ; that then every such mayor, 
slieii^, bailiff, constable, or other head officer, to pay and for- 
feit for every month not making such search, nor executing the 
same, forty shillings.” 

f Sect. 5. By 33 Hen. 8 . c. 9* s. id. it is enacted, That no 

manner 
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maimer of arti6cer or craftsman of any handicraft or occupa- miiawfui games 
tion, husbandman^ apprentice, labourer, servant at husbandry, outofChnst- 
journeyman, or servant of artificer, mariners, fishermen, water- iss. 

** men, or any serving man, shall, from the said Feast of the Na- ‘ 

** tivity of St. John Baptist, play at the tables, tennis, dice, cards^ 

** bowls, clash, coytiug, legating, or any other unlawful game, 

** out of Christmas, under the pain of twenty shillings to im for- 
** feit for every time ; and in Christmas to play at any of the said 
* games in their masters’ houses, or in their masters’ pre- 
** sence ; and also that no manner of persons shall at any time Playing at 
** play at any bowl or bo\Ws in open places out of his garden or Certtin 
orchard, upon the pain for every time so offending to forfeit 
six shillings eight-pence ; and that all justices of peace, mayors, fenders to pn'. 
** bailiffs, sheriffs, and all other head officers, and every of them, son. 
finding or knowin'g any manner of person or persons using or 
exercising any unlawful games, contrary to this present statute, 

** shall have full power and authority to commit every such of- 
fender to ward, there to remain without bail or mainprise, 

** until such time that they so offending be bounden by obligation 
" to the king’s use, in such sums of money as by tlie discretions 
of the said justices, mayors, bailiffs, or other head officers, 
shall be thought reasonable, that they or any of them shall not 
from henceforth use such unlawful games.” 

f Sec#. 6. By 33 Hen. 8. c. 9. s, 18. it is enacted, That Within what 
where any such forfeitures shall happen to be found within the 
precinct of any franchise, Icet, or lawday, then the lord of the jjpoirthis 
“ same franchise, leet, or lawday, to have the one moiety thereof, statute, and 
and the other moiety thereof to any of the king’s subjects that 
** will sue for the same in any of the king’s courts, by action, ^ 
information, bill, or otherwise, in which action or suit the de- 
fendant shall not be admitted to wage liis law, nor any pro- 
teclion nor essoin shall be allowed ; and where such forfeiture 
shall be found out of the precinct of any franchise, leet, or law- 
day, that the moiety of all such forfeitures shall be to the king 
our sovereign lord, and the other moiety thereof to any the 
king’s subjects that will sfle for the same, by bill, plaint, ac- 
tion, information, or otherwise, in any of the king’s courts, 

** in which suit or action the defendant shall not be admitted to 
** wage his law, nor any protection or essoin shall be allowed.” 

t Sect. 7. But by S3 Hen. 8. c> 9. s. it is provided. Leases of 
That if any person or persons have taken by lease, wliether it where 
be by word, writing, or otherwise, any house, alley, or place, used. 

** wherein any such unlawful game now is, and at the time of ^ 

** such lease made was used, that then every such lessee shall, at 
the liberty of him or them to whom such lease is made, their 
** executors, administrators or assigns, from the said l^east of the 
Nativity of St, John Baptist, be utterly void, except it be for 
** breach of covenants or agreemei^ or payment of rent due or 
** to be due at the said Feast, or anytime before, so that then at 
the same Feast, or within one month next after the si^e, the 
said lessee give knowledge to such lessor or lessors, their heirs 
and assigns, that he will no longer occupy the same, add that 
then it shall be lawful to the inheritor, lessor, or owner thereof, * 

3 A 2 or 
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“ or to his heirs and assigns, iu the same house, alley, or place, 
" to re-enter.” 


The servant by 
license may 
play with his 
master. 


t Sect. 8. By S3 Hen. 8. c. Q. s. 22. it is also provided, 
" That it shall be lawful for every master to license his or their 
“ servants to play at cards, dice, or tables with their said master, 
" or with any other gentleman repairing to their said master, 
“ openly in his or their house, or in his or their presence, ac- 
** cording to his or their discretion ; and that it shall be lawful 
to every such servant, for every time so being commanded or 
** licensed by his said master, as is aforesaid, to play at cards, 
** dice, or tables with his said mastei*, or other gentlemen so to 
him repairing ; any thing in this act to the contrary notwitli- 
“ standing.*’ 


In what cases t Secl, 9. By 33 Heii. 8. c. 9. s. 23. it is also provided, 
” That it shall be lawful to every nobleman and other having 
cards, tables* ** manors, lands, tenements, or other yearly profits, for term of 
bowls, or tennb. life ill his his owii right, or in his wife’s right, to the yearly 

'' value of an hundred pounds or above, to command, appoint, 
or license, by his or their discretion, hi.s or their servants, 
or family of his or their house or houses, for to play within 
the precinct of his or the ir houses, gardens, or orchards, at 
“ cards, dice, tables, bowls, or tennis, as well among themselves 
** as other repairing to the same house or houses ; and that 
they so playing by commamlmcnt, appointment, or license, 
as is aforesaid, shall not incur any danger or penalty contained 
** in this act for the same ; this act or any tiling therein contained 
to the contrary thereof in any wise notwithstanding.” 


Certain offences t Sect, 10. By 31 Eliz. c. 3. s. 7. it is enacted, That all suits 
punishable only « pursued upoii any .slaliitc for using any unlawful game, 

quLTer-resTiona, lawful game, shall be sued and prosecuted 

or in a leot. ' in the general quarter-sessions of the peace, or assizes, of the 
" sanie county where the offence shall be committed, or other- 
• inquired of, heard, and determined in the assizes or gene- 

ral quarter-sessions of the peace of the same county where 
‘‘ «uch offence shall be committedj or in the leet within which it 
** shall happen, and not in any wise out of the same county 
'' where such offence shall ha])peu or be committed.” 


.13 Hen. 8.C. 9. t Sect. II. By 2 Geo, c. 28. s. 9- which recites^. “ That by 
against unlawful the statute 33 Hen. 8. c. 9. no power is given unto the justices 
Sual peace to demand and take from persons found playing con- 

trary to law, any other security than their own recognizances, 
that they or any of them shall not from thenceforth use such iin- 
fawful games, unless such persons are so found playing contrary 
to law upon the view of one or more justice or justices of the 
peace it is further enacted, " That where it shall be proved 
upon the oath of two or more credible witnesses, before any 
'' justice or justices of th^eace, as well as where such justice 
or justices shall find, upon his or their own view, that any per- 
“ son pr persons have or hath used or exercised any unlawful 
** game contrary to the said statute, the said justice or justices 
shall have full power and authority to commit all and every 
such ofi'ender or offenders to prison, without bail or mainpri'se, 

** unless 
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unless and until such offender and offenders shall enter into one 
or more recognizance or recognizances, with sureties or without, 

“ at the discretion of the said justice or justices of the peace, 

“ that he or the^ respectively shall not from thenceforth play at 
** or use such unlawful game.” 

^ Scctm 12* By 18 Geo. 2. c. il4'« s. 1. it is recited, 7hat No person sIihII 
whereas, notwithstanding the many good and wholesome laws keep a place for 
now in being now in being for preventing excessive and deceitful ‘wSher 
gaming, many persons of ill fame and reputation, who have no gaine with cards 
visible means of subsistence, <lo keep houses, rooms, and other or dice, 
places for playing, and do permit persons therein to play at 
cards, dice, and other devices, for large sums of money, by 
means whereof divers young and unwary persons, and otliers, are 
drawn in to lose th^ greatest part, and sometimes all their sub- 
stance; and it frequently happens they are reduced to the ut- 
most necessities, aud betake tliemselvcs to the most wicked 
courses, wliich end in their utter ruin : and whereas a certain 
pernicious game called roulet, or roly-poly, is daily practised, 
and the laws now in being have, by experience, been found in- 
effectual to put a stop to such pernicious practices and there- 
fore enacted, That no person or persons, of what condition 
soever, shall keep any house, room, or place for playing, or 
“ permit or suffer any person or persons whatsoever, within any 
such house, room, or place, to play at the said game of roulet, 

** otherwise roly-poly, or at any other game, with cards or dice, 
already prohibited by tlie laws of this realm ; and in case any 
“ person or persons whatsoever shall k(‘ep any such house, room, 
or place for playing, or permit or suffer any person or persons 
“ as aforesaid to play at the said game of roulet, otherwise roly- 
“ poly, or at any other game, witii cards or dice already prohi- 
“ bited by law, such person or persons so offending shall incur 
“ the pains and penalties, and be liable to such prosecution as (a) viz. Penalty 
“ is directed in and by the statute 12 Geo. 2. c. 28.” (a) of 2001 , vide 

post. 

i' Sect, 18. By 18 Geo. 2. c. 84. s. 7. it is enacted, That no No privilege of 
“ privilege of pariiauuait sliaJl be allowed to any person or per- parliament, &e. 
“ sons whatsoever against whom any prosecution or proceedings 
** shall be commenced or had, for keeping of any public or coin- 
“ nion gaming-house, or any house, room, or place for playing 
at any g^mc or games prohibited by this or any other act 
now in being against excessive or deceitful gaming, any law, 

“ usage, or custom to the contrary in any wise notwithstanding.” 

t Sect, 14. It is said, that the above statutes do not extend to Dalton, c. 46. 
persons who occasionally game in a tavern, or in an inn, nor to 
persons who play at bowls in a skittle-ground for their recreation, 
or the like, if the house or place be not kept for the known, 
avowed, and cumnioii purposes of gaming. 

t Sect, 1j. And a conviction on 8^1 Hen. 8. c. 9* for playing at Rex t?. Clarke, 
bowls and pins called bulrushing, was quashcil, because the infor- 
mation did not allege that the playing was not in one of the de- 
fendant’s own orchards, for it is only unlawful sub modo, 

t Sect. IC. But it seems, that the keeping of a cockpit is not Rexi;. Howefl, 

only ^ 
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only an indictable offence at common law^ but is considered as a 
gaming-house within the statute 33 Hen* 8. c. 9* and therefore 
on a conviction on an indictment at common law^ the court will 
measure the fine by inflicting forty shillings for each day^ accord- 
ing to the number of days such cockpit was kept open. 

Bex V. Dixon f Sect. 17* It seems also> that an indictment for keejnng a 

and his wife, common gaming-house may be found against both husband and 
10 Mod. 335. jj property or ownership of the house that is 

in question, but the criminal management of it, in which the 
wife may probably have as great, nay a {greater share than the hus- 
band. 

Kcx V. Clarke, f. Sect. I B. It seems also, that an information stating the de- 
Cuwp. 36 . fendant to be a labourer, and the offence to have been committed 
on such a day in the month of August, &c. is sufScient to main- 
tain a conviction on 33 Hen. 8. c. 9. s. l6. for it is apparent upon 
the face of the record that it was out of Christmas. 

Hex V. Clarke, + Sect. 19* But it has been decided, that a person playing at 
Cowp. 86. bowls contrary to this statute could be punished as a disorderly 
person under the statute 17 Geo. 2. c. 5. s. 2. while that statute 
w’as in force. 

The Offence of Fraudulent Gaming. 

5 Mod. 1 . 4. t Sect. 1. By l6 Car. 2. c. 7. it is recited, ** That whereas all 
??‘ir lawful games and exercises should not be otherwise used than as 

2 jp.&jii. mnocent and moderate recreations, and not as constant trades or 
c. 9. ’ * * callings to gain a living, or make unlawful advantage thereby ; 

See 2 Burr. whereas by the immoderate use of them many mischiefs and 

* inconveniences do arise, and are daily found, to the maintaining 

and encouraging of sundry idle, loose, and disorderly persons in 
their dishonest, lewd, and dissolute course of life, and to the cir- 
cumventing, deceiving, cousening, and debauching of many of the 
younger sort both of the nobility and gentry and others, to the 
loss of their precious time, and the utter ruin of their estates and 
fortunes, and withdrawing them froth noble and laudible employ- 
ments and exercises and enacted, That if any person or per- 
sons of any degree or quality whatsoever, at any time or times 
after the niiie-and-twenti th day of September, lf)64, do or 
Deceits and u shall, b} my fraud, shift, comenage, circumvention,* deceit, or 
wuwnagcs in unlawful device, or ill practice whatsoever, in playing at or with 
V. 14.- 1. ** cards, dice, tables, tennis, bowls, kittles, shovel-board; or in or 
by cock-fightings, horse-races, dog-matches, foot-races, or other 
** pastimes, game or games whatsoever, or in or by bearing a 
“ share or part in the stakes, wagers, or adventures, or in or by 
betting on the sides or hands of such as do or sliall play, act, 
16 Geo. 3. c. ride, or run as aforesaid, win, obtain, or acquire to him or them- 
3i. « selves, or to any other of others, any sum or sums of money, or 

** valuable thing or things whatsoever; that then every per- 
** son and persons so offending as aforesaid, shall if so facto forfeit 
and lose treble the sum or value of money or other thing or 
** things so won, gained, obtained, or acquired ; the one moiety 
thereof to our sovereign lord the king, his heii's and successors, 
" and the other moiety thereof unto the person or persons grieved, 

or 
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OfT whq shall lose the money or other thing or things so gained; 
sp as every such loser or person grieved^, in that behalf^ do or 
shall prosecute and sue for the same within six calendar months 
next after such play; and in default of such prosecution^ the 
** same other moiety to such person or persons as shall or will 
prosecute or sue for the same within one year next after the 
** said six months expired ; and that the said forfeitures shall or How to b« luod 
may be sued for or recovered by action of debt, bill| plaint, or fwandreco* 

** information, in any^ of his majesty’s courts at Westminster, * 

** wherein no essoin, protection, or wager of law, shall be allowed : 

** and that all and every* such plaintiff or plaintiffs, informer or 
informers, shall in every such suit and prosecution, have and re- 
** cover liis and their treble costs against the person offending and 
" forfeiting as aforesaid, any law, statute, custom, or usage to the 
** contrary in any ^ise notwithstanding.” 

t Sect 2. By 9 Ann. c. 14. s. 5. it is further enacted, That Any pergon 
“ if any person or persons whatsoever do or shall, by any fraud 
or shift, cousenage, circumvention, deceit, or unlawful device ^qi one git- 
or ill practice whatsoever, in playing at or with cards, dice, or ting, and con- 
any the games aforesaid, or in or by bearing a share or part 
‘‘ in the stakes, wagers, or adventures, or in or by betting on the &c”sbaVIorfeit 
sides or hands of such as do or shall play as aforesaid, win, live times the 
obtain, or acquire, to him or themselves, or to any other or 
others, any sum or sums of money, or other valuable thing or ,„ous, and suffer 
tilings whatsoever, or shall at any one time or sitting win of any as in cases uf . « 
one or more person or persons whatsoever above the sum or perjury, 
value of ten pounds; that then every person or persons so win- 
ning by such ill practice as aforesaid, or winning at any one time 
or sitting above the said sum or value of ten pounds, and being 
convicted of any of the said ofl'ences upon an indictment or in- 
formation to be exhibited against him or them for that purpose, 
shall forfeit five times the value of the sum or sums of money 
* or other thing so w'ou as aforesaid ; and, in case of such ill 
practice as aforesaid, shall be deemed infamous, and suffer such 
** corporal punishment as in cases of wilful peijury; and such 
“ penalty to be recovered bj' such person or persons as shall sue 
*' tor the same by such action as aforesaid.” 

t Sect, 3, By 9 Ann. c. 14. s. 6. after reciting, That divers 
lewd anc^ dissolute persons live at great expenses, having no vi- 
sible estate, profession, or calling, to maintain themselves, but 
support those expenses by gaming only,” it is further enacted, 

“ 'rhat it shall and may be lawful for any two or more of her Two justices 
majesty’s justices of the peace in any county, liberty, or city, may cause per- 
whatsoever, to cause to come or to be brought before them, 

“ every such person or persons within their respective limits, brought’ 
** whom they shall have just cause to suspect to have no visible before them, and 
** estate, profession, or calling, to maintain themselves by, but do 
‘'for the most part support themselves by gaming; and if such g’^lSbehaviour! 
person or persons shall not make it appear to such justices, that or be committed, 
the principal part of his or their expenses is not maintained by 
** gaming, that then such justices shall require of him or them 
sufficient securities for his or their good behaviour for the space 
of twelve mopths; and in default of his or their finding such 

securities, 







Persons so find- 
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Tliis ai t shall 
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' 8ecuritie8| |9 copiinit him or them to the commoii gaol^ there 
‘ to remaifi until he or they shall find such securities as afore* 

' said.** 

t Sect. 4. By 9 Ann. c. 14. s. 7. ** If such person or persons 
' so finding sureties as aforesaid shall, during the time for which 

* he or they shall be so bound to the good behaviour, at any one 
' time or sitting, play or bet for any sum or sums of money, or 
' other thing, exceeding in the whole the sum or value of twenty 

shillings, that then such playing shall be deemed or taken to be 
' a breach of his or their behaviour, an(l*a forfeiture of the recog- 
nizance given for the same.” 

t Sect. 5. And by 9 Ann. c. 14. s. 8. “ For the preventing of 
such quarrels as shall and may happen upun the account of 
gaming, it is enacted. That in case any person or persons what- 
soever shall assault and beat, or shall challenge or provoke to 
^ fight, any other person or persons whatsoever, upon account of 
^ any money won by gaming, playing or betting at any of the 
' games aforesaid, such person or persons assaulting and beating, 

* or challenging or provoking to tight, such other person or per- 

* sons upon the account aforesaid, shall, being thereof convicted 

* upon an indictment or information to be exhibited against him . 

* or them for that purpose, forfeit to her majesty, her heirs and 

* successors, all his goods, chattels, and personal estate whatso- 
' ever, and shall also suffer iinprisoipnent, without bail or main- 
' prise, ill the common gaol of the cotiiity where such conviction 
‘ shall be had, during the term of two years.” (1) 

t Sect, 6. But by 9 Ann. c. 14. s. 9» it is provided, “ That 
nothing in this act contained shall extend to prevent or hinder 
any person or persons from gaming or playing at any of the 
games aforesaid within any of her majesfy’s palaces of St James 
or Whitehall, (hiring such time as her majesty, her heirs and 
successors, shall be actually resident at either of the said two 
** palaces ; or in any other royal palaces, wdierc her majesty, her 
" heirs or siicc<\ssors, shall be actually resident, during the lime 
" of such actual i esidence ; } ^ as such playing be not in any house^ 

“ lodging, or other part of any of the said palaces, the freehold or 
inheritance whereof is or shall be out of the crown, or is or shall 
** bo in lease to any p(T$on persons, during such tima as such 
freehold and inheritance shall be out of the crown, or such 
lease shall continue, and so as such playing be for ready money 
“ only.” 

t ^ecl. 7. By 18 Geo. ‘2. c. .*34. s. 3. which lecites 9 Ann. c. 14. 
it is enacted, ** That in case any hill or bills shall be brought, 
exhibited, and filed, in any court of equity, against any person 
or persons, for any sum or sums of money won by any person 
“ or persons, it shall and niay be lawful for such court wherein 
“ such bill shall be brought, exhibited, and filed, to proceed and 
decree thereupon, and enforce such decree or decrees as shall 
** be made in pursuance thereof, in the same manner as is prac- 

Used 


\,i) Vide this act and ilcctsiuns on it, ante, title Aggeavated Assault^, p. 116. 










^ ttS6d in dthei* canses/upoii bfite ftiul answers d^pibfid- 
ittg in the coufrt^ where such bill shall Be so b^ouaht and e&hi- 
- bited/^ 

Excessive Gaming* 

t Sect. 1 . By 36 Car, 2 . c. ?• s. 3. " For the better avoiding Prevention of 
“ and preventing of all excessive and immoderate playing and 
gaining for the time to come^ it is further enacted, that if any ^ 

person or persons %hall play at any of the said games, or any 
other pastime, game, or games whatsoever (other than with and 
“ for ready money), or shall bet on the sides or hands of such as 
‘‘ do or shall play thereat, and shall lose any sum or sums of 
“ money, or other thing or things so played for, exceeding the 
“ sum of one hujiHred pounds, at any one time or meeting, upon j penf. 
ticket or credit, or otherwise, and shall not pay down the same i I-utw iso. 
at the time when he or they shall so lose the same, the party ^ * 344 ’ 

and parties who loseth or shall lose the said monies, or other ^ Uv. 9 ' 

** thing or things so played or to be played for, above the said 4 Mod. 409 . 
sum of one hundred pounds, shall not in that case be bound or 
compelled or compellable to pay or make good the same ; but See Dough 
the contract and contracts for the same, and for every part thereof, 

** and all and singular judgments, statutes, recognizances, mort- 
** gages, conveyances, assurances, bonds, bills, specialities, pro- 
** mises, covenants, agreements, and other acts, deeds, and secu- 
rities whatsoever, which shall be obtained, made, given, 

'' acknowledged, or entered into, fur security or satisfaction of or 
** for the same, or any part thereof, shall be utterly void and of 
none effect ; and that the said person or persons, so winning 
“ the said monies or other things, shall forfeit and lose treble the The penalty, 

'' value of all such sum and sums of money, or other thing or 
things, which he shall so win, gain, obtain, or acquire, above 
“ the said sum of one hundred pounds; the one moiety thereof 
to our said sovereign lord the king, his heirs and successors,, 
and the other moiety thereof to such person or persons as shall 
prosecute or sue for the same within one year next after the 
time of such offence cornVniltcd ; and to be sued for by action 
of debt, bill, plaint, or information, in any of his majesty^s courts 
of record at Westminster, wherein no essoin, protection, or wager 
of law, shall be allowed ; and that every such plaintiff' or plain- 
tiffs, informer or informers, shall, in every siieli suit and pro- 
secutiou, have and receive his treble costs against the person 
and persons offending and forfeiting as aforesaid, any law, cus- 
“ tom, or usage to the* contrary notwithstanding.” 

t Sect. C. By 9 Ann. c. 14, it is recited, That the laws now Mortgages, &c. 
in force for preventing the mischiefs which may happen by where the consi- 
gaming have not been found sufficient for that purpose ; there- 
•' fore, for the further preventing of all excessive and deceitful ^n”hig,'^o”for 
gaming, it is enacted, That all notes, bills, bonds, judgments, repayment of 
mortgages, or other securities or conveyances whatsoever, given, 
granted, drawn, or entered into, or executed, by any person or SSrbe v<Sd. 
persons whatsoever, w here the whole or any part of the consi- And where such 
deration of such conveyances or securities shall be for any money, 
or other valuable thing whatsoever, won by gaming or playing any lands, &c. 

“ at diey shall dc- 
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** at cards, dice, tables, tennis, bowls, or other game or gamei 
whatsoever, or by betting on the sides or hands of such as do 
** game at any of the games aforesaid, or for the reimbursing or 
repaying any money knowingly lent or advanced for such gaming 
** or betting as aforesaid, or lent or advanced at the time and place 
of such play, to any person or persons so gaming or betting, as 
anccs to hinder* « aforesaid, or that shall, during such play, so play or bet, shall 
devolving! &c™ Utterly void, frustrate, and of none effect, to all intents and 
shall be v^d. * " purposes whatsoever, any statute, law, or usage to the contrary 
Sec 2 Bur. thereof in any wise notwithstanding; and that where such 
i^Wiis. sso. ** mortgages, securities, or other conveyances, shall be of lands, 
3 36,67, ** tenements, or hereditaments, or shall be such as encumber or 

309. ** affect the same, such mortgages, securities, or other convey- 

" ances, shall enure and be to and for the sole ^se and benfit of, 
** and shall devolve upon, such person or persons as should or 
might have, or be entitled to, such lands, tencmjents, or heredi- 
** laments, in case the said grantor or grantors thereof, or the per- 
son or persons so encumbering the same, had been naturally dead, 
and as if such mortgages, securities, or other conveyances, had 
** been made to such person or persons so to be entitled after the 
** decease of the person or persons so encumbering the same ; and 
that all grants or conveyances to be made for the preventing of 
such lands, tenements, or hereditaments, from coming to or de- 
** volving upon such persons or persons hereby intended to enjoy 
** the same as aforesaid, shall be deemed fraudulent and void, and 
of none effect, to all intents and purposes whatsoever.'^ 

+ Sect, 3. By 9 Ann. c. 14. s. 2. ** Any person or persons 
" whatsoever, wdio shall at any time or sitting, % playing at cards, 
dice, tables, or other game or games whatsoever, or by betting 
on the sides or hands of such as do play at any of the games 
** aforesaid, lose to any one or more person or persons so playing 
** or betting, in the whole, the sum or value of ten pounds, and 
" shall pay or deliver the same or any part thereof, the person or 
persons so losing and paying or delivering the same, shall be 
“ at liberty, within three months then^pext, to sue for and recover 
the money or goods so lost and paid or delivered, or any part 
thereof, from tlie respective winner or winners thereof, with 
costs of suit, by action of debt founded on this act, to be prose- 
cuted in any of her majesty’s courts of record, in wdiicji actions 
' or suits n<# essoin, protection, wager of law, privilege of parlia- 
“ incnt, or more than one imparlance, shall be allowed ; in which 
action it shall be siifHcient for the plaintiff to allege that the 
'' defendant or defendants are indebted to the plaintiffs, or re- 
^ ceived to tlie plaintiff’s use, the monies so lost and paid, or con- 
' verted the goods won of the plaintiff to the defendant’s use, 
whereby the plaintiff’s action accrued to him, according to the 
' form of this statute, with 9 ut setting forth the special matter : 
and ill case the person or persons who shall lose such money or 
other thing as aforesaid, shall not, within the time aforesaid, 
reality and bona fide, and without covin or cerffusion, sue, and with 
effect prosecute for the money or other thing so by him or them 
^Most and paid or delivered as aforesaid, it shall and may be law- 
fill to. and for any person or persons, by any such action or suit 

** as 


The loser of 10/. 
at cards, &c. 
may. sue for the 
mon^ within 
three months. 
See 4 Bur. 

1018. 


and if the losers 
do not sue, &c. 
any other per- 
sons may , 
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^ as afofesi^d^ to sue for and recoter the same^ «id treble the recover 

* value thereof, with costs of suit| against such winner or winners with treble 
as aforesaid ; the one moiety thereof to the use of the person '^9,hei one 

♦ or persons that witi sue for the sanie, and the other moiety to iJformer*^tho 
^ the use of the poor of the parish where the offence ^all be other to the 

committed. poor. 

+ Sect. 4. By 9 Ann. c. 14. s. 3. ** For the better discovery The person sued 
of the monies or other things so won, and to be sued for and shall answer 
recovered as aforesaid, it is further enacted. That ail and every SfscomVe 
** the person or persons, who by virtue of this present act shall money won. 
or may be liable to be sued for the same, shall be obliged and 
compellable to answer upon the oath such bill or bills as shall 
** be preferred against him or them for discovering the sum or 
sums of money or other thing so won at play as aforesaid.’’ 

+ Sect. 5. But by 9 Ann. c. 14. s. 4. it is provided, That, Tlie person who 
upon the discovery and repayment of the money or other thing 
so to be discovered and repaid as aforesaid, the person or per- be iiidemmfied 
sons who shall so discover and repay the same as aforesaid, from fnrthrA* 

** shall be acquitted, indemnified, and discharged from any further P“““hmcnt. 

** or other puiiishment, forfeiture, or penalty, which he or they 
may have incurred by the playing for or winning such money or 
other thing so discovered and repaid as aforesaid, any former or 
other statute, law, or usage, or any thing in this present act 
contained, to the contrary thereof in any wise notwithstanding.” 

t Sect. 6. By 18 Geo. 2. c. 34. s. 8. ** If any person shall Pemons losing 
** win or lose at play, or by betting, at any one time, the sum or loi. at one time, 
value of ten pounds, or within the space of twenty-four hours 
the sum or value of twenty pounds, such person shall be liable be indicted; ^ 
to be indicted for such offence within six months after it is 
committed, either before his majesty’s justices of the king’s 
** bench, assize, gaol-delivery, or grand sessions; and being 
thereof legally convicted, shall be fined five times the value of iiud fined five 
‘‘ the sum so won or lost, which fine (after such charges as the 
** court shall judge reasonable allowed to the prosecutors and 
evidence out of the same) shall go to the poor of the parish or 
** place where such offence shall be committed.” 

t Sett. 7. But by 18 Geo. 2. c. 34. s. 9. it is provided, That Offenders dis- 

• if any person so offending shall discover any other person so covering others 
‘ offending, so that such person be thereupon convicted, the per- * ** 8^ - 

son so discovering ‘shall be discharged and indemnified from all 
‘ penalties by reason of such offence, if such person so discover- 
ing bath not been before convicted thereof, and shall be ad- 
mitted as an evidence to prove the same.” 

t Serf. 8. It has been determined, that a wager on a collateral Pop® St. 
matter, and not on the event of the game played at, is not within 
these statutes ; as where two persons were playing at back-gam- 
nion, and one of them having touched a man, the other laid him 
a wager of a hundred pounds, that having touched it he was j, 
bound by the law of the g^me to play the man. But no action Leenon, ‘ 

^ill 2 H. Bl. Rep. 

43 . 





75« 


Lyiial V. Long- 
bothaiii, 
y WiU. 36. 


S WiU. 36. 


Brown V, Beck- 

Ky» 

Cowp. 282. 


Jeflferies v. 
Walter, 

1 WUs. 220. 

BUxton V. Vye, 

2 Wila. 309. 
Good burn v. 
Marlcv, 

2Stra“ 1159. 


Clacton c Jen- 
nings, 

Black. 706. 


Bones v. Booth, 
2 Dl. Rep. 1226. 


Noel r. 

lU;y Holds, 

2 Show. 185. 


Anonvnioiis, 
8 Mod. 187. 


Rex r. Lookup, 
2 Stra. 1048. 


OFFENCES AGAINST PUBLIC ECONOMY. Bk. t. 

will lie on a wager respecting the mode of playing an illegal game,,^ 
as hazard. 

+ Sect, 9. So also where A. betted B. that one C. would not 
run four miles in twenty->onc minutes, it was adjudged not within 
the statutes, because as C. was not playing at such game, it was 
not a wager within the act; for C. might be running for his 
amusement, and not to win any bet. 

+ Sect, 10 . It is however decided, that a foot-race, whether the 
race be upon a given distance or against a' certain time, is a game 
prohibited by 9 Ann. c. 14. 

+ Sect. 11. So also a wager, that A. did not find within such 
a time a man, who should carry on foot twenty-four stone weight 
ten miles in fifteen hours, has been adjudged a wager within the 
statute. 

•f Sect. 12. It seems also, that cricket is a game within the 
statute 9 Ann. c. 14. s. 1. 

+ Sect. 13. So also it has been adjudged, that laying above 
ten pounds upon a horse-race is an illegal bet within the statutes 
of 1() Car. 2. c. 7. and 9 Ann. c. 14. for that these statutes ought 
to be extended to all sports as well as games, in order to prevent 
excessive betting. 

f Sect. 14. So also it is determined, that a wager of ten pounds 
to five pounds upon a horse-race is within the act, although the 
race was for a legal plate ; for altliough live pounds are less than 
the sum mentioned in the statute, yet as the loser of the ten 
pounds would not be obliged to pay, the wager is bad for want of 
mutual risk. 

f Sect, }5, It hath been determined, that if two persons play 
at cards from Monday evening to Tuesday evening, without any 
interruption except for an hour or two at dinner, and one of 
them has then won a balance of seventeen guineas, this is won at 
one sitting within the statu t*!. 

Sect. 1 6. So also it is said, that if above an hundred pounds be 
lost upon tick at one silting, although to several persons^ it can- 
not be recovered- 

t Sect. 17. It seems, that if a loser prefer an indictment against 
a winner on the statute 9 Aim. c. 14. and the grand jury find the 
bill, the court will not permit an information to be filed against 
the defendant, although the indictment was quashed, and, of 
course, the defendant never tried upon it ; for the grand jury may 
find another bill for the same offence. 

t Sect. 18. It is also settled, that if a defendant be convicted 
on an information on the statute 9 Ann. c. 14. the court can only 
give judgment ^uod convictus est, and cannot set a fine on the of- 
fender to five times the value, but that an action must be brought 
Oil the judgment to recover the penalty. 

t Scf/. 
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t Sect. 19* It is settled, that if one person lend another per- Barjean r. 
"son money for the very purpose of gaming with, yet if he take Waimsioy, 
no written security for it, the lender may recover it back by an ^ 
action of assumpsit on the implied contract ; for the statute only 
makes securities void, and is silent respecting contracts; and per- 
haps the legislature thought that a very extensive and prejudicial 
credit was not likely to be given where no written security could 
be legally taken. 

+ Sect.^0. So also money paid by A. at the request of B. for 2 Wiis. 509. 
the amount of a bet which B. had lost to another person, may be 
recovered on the implied contract. 

+ Sect. 21. And it has been decided, that where a security, as Robmson v. 
for instance a bijl of exchange, is given for ofGOO. and it appears g 
that part of it was for money won at play, and part for money 
lent at the time and place of play, the contract is divisible, and 
the holder may recover for so much as was lent at the time and 
place of play. \ 

+ Sect. 22. But a security of any kind given for money won 8 Mod. 57. 
at play is absolutely void, even in the hands of an innocent in- ' 

dorser, who has bonajide paid value for it, and had no notice that * 
it was originally given on an illegal consideration ; and the court 
of chancery may order the void security to be given up and can- v. 

celled, and any money which may have been paid upon it to be shadwcll, 
refunded. 2 Stm. 1249. 


The Offence of Gamingy Sfc. by playing at Prohibited Camea. 

+ Sect. 1. By 10 and 11 Will. 3. c. 17. s. 1. it is recited. 

That whereas several evil-disposed persons, for divers years 
last past, have set up so many mischievous and unlawful games, 
called lotteries, not only in the cities of J^ondon and Westminster, 
and in the suburbs thereof, and places adjoining, but in most of 
the eminent towns and places in England, and in the dominion of 
Wales, and have thereby most unjustly and fraudulently got to 
themselves great sums of money from the children and servants 
of several gentlemen, traders and merchants, and from other un- 
wary persons, to the utter ruin and impoverishment of many fa- 
milies,^nd to the reproach of the English laws and government, 
by colour of several patents or grants under the great seal of Eng- 
land for the said lotteries, or some of them ; which said grants or 
patents are against the common good, trade, w^elfare, and peace, 
of his majesty's kingdom for remedy w'hereof it is enacted, 

That all such lotteries, and all other lotteries, are common dared public 
and public nuisances, and that all grants, patents, and licenses, nuisances, and 
** for such lotteries, or any other lotteries, arc void and against 
law." 

f Sect. 9,. By 10 and 11 Will. 3. c. 17. s. 2. it is further From 29 Dec. 
enacted, That no person or persons whatsoever shall publicly 
or privately exercise, keep open, shew, or expose to be played suchTotteiyl&c. 
** at, drawn at, or thrown at, or shall draw^, play, or throw at any Penalty on of- 

such 
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** such lottery, or any other lottery, either by dice> lots, cards, 
** balls, or any other numbers or figures, or any other way what* 
soever; and that every person or persons that shall exercise, 
expose, open, or shew to be played, tlirown, or drawn at, any 
such lottery, play, device, or other lottery, shall forint for 
** every such ofience the sum of five hundred pounds, to be re* 
covered by information, bill, plaint, or action at law, in any of 
** his majesty’s courts at Westminster, wherein no essoin, wager 
of law, nor any more than one imparlancf?, shall be allowed ; 
one third part thereof to the use of his majesty, his heirs and 
successors, one other third part thereof tb the use of the poor of 
the parish where such offence shall be committed, and the other 
third part thereof, together with double costs, to the party that 
** shall inform and sue for the same ; and the ^id parties so of* 
** fending shall likewise be prosecuted as common rogues, accord* 
ing to the statutes in that case made and provided,” 

^'"atWhlof- t 3. By 10 and 11 Will. 3. c. 17. s. 3. it is further 
icnc*.i 2 Gco. 2 . enacted, That every person or persons that shall play, throw, 
c. 28 . « or draw at any such lottery, play, or device, or other lotteries, 

shall forfeit for every such offence the sum of twenty pounds, 
to be recovered by information, bill, plaint, or action at daw, in 
any of his majesty’s courts at Westminster, wherein no essoin, 
wager of law, nor any more than one imparlance, shall be al* 
lowed; one third part thereof to the use of his majesty, his 
heirs, and successors, one other third part thereof to the use of 
the poor of the parish where such offence shall be committed, 
and the other third part thereof, together with double costs, to 
the party that shall inform and sue for the same.” 

«*8^ch lotteries ^ ^ Ann. c. 6. s. 66. it is further enacted, That 

forfdSioot? * * ** the justices of the peace, and all mayors, bailiffs, head officers, 
" constables, and other her majesty’s civil officers, within their 
** respective jurisdictions, are hereby empowered and required to 
use their utmost endeavours to prevent the drawing of any such 
** unlawful lottery, heretofore or hereafter to be set up, by all 
lawful ways and means ; *^nd that every person who shall set up, 
** or shall, by writing or printing, publish the setting up any such 
unlawful lottery, with intent to have such lottery drawn, shall 
** forfeit for every such offence one hundred pounds, to be re- 
covered by information, bill, plaint, or action at law, in any of 
her majesty’s courts at Westminster, wherein no essoin, wager 
of law, nor any more than one imparlance, shall be allowed ; 
one third part thereof to the use of her majesty, her heirs, and 
** sucessors ; one other third jp^rt thereof to the use of the poor 
** of the parish where such offence shall be committed ; and the 
other third part tliereof, together with full costs, to the party 
who shall inform and sue for the same.” 

+ Sect, 5, By 10 Ann. c. 26. s. 100. it is enacted, ** That 
every person or persons who shall erect, set up, or keep any 
office or place, for making insurances on marriages, births, 
christenings, or service, or any of them^ or any other office or 
place, under the denomination of sales of gloves,, of fans, of 

cards 
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** cards> of numbers, of the queen’s {nctare, for the improvement 
of small sums of money, or the like offices or places, under the 
pretence of improving small sums of motley, shall forfeit for 
** every such offence the sum of five hundred pOQnds, to be reco- 
** vered, with costs of suit, by action of d|bt, bill, plaint, or in- 
** formation, in any of her majesty’s courts aforesaid, wherein no 
** essoin, protection, wager of law, nor any more than one impar- 
** lance, shall be aliow^ ; one third part thereof to the use of 
** her majesty, her heirs, and successors, one other third part 
** thereof to the use of the poor of the parish of the place where 
the (^ence shall be cmnmitted, and the other third part thereof, 
'' together with full costs of suit, to the person or persons who shall 
inform or sue for the same ; and every printer or other person 
** who shall, by W9(iting or printing, publish the setting up or keep- 
ing any such office or place under any the denominations afore- 
said, or like denominations, for the improvement of small sums 
** of money, shall, for every such offence, forfeit the sum of one 
hundred pounds, to be recovered and distributed in such man- 
ner as the penalty last-mentioned is to be recovered and distri- 
" buted ; and every person or persons who in any office or place, 
erected or set up for making insurances on marriages, births, 
** christenings, or service, or under any other the denominations 
aforesaid, or any like denominations, for the improvement of 
small sums, shall make or suffer to be made therein any new 
insurances or contracts for new insurances on marriages, births, 
christenings, or service, or receive any payments into any the 
offices or places aforesaid, for improvement of small sums of 
money, shall forfeit, for every such offence, the sum of one 
hundred pounds, to be recovered and distributed in like man- 


t Sect. 6. By 8 Geo. I. c. 2. s. 36. it is enacted, That all 
and every person or persons who shall erect, set up, continue, 
or keep, or shall cause or procure to bo erected, set up, con- 
tinued, or kept, any office or place under the denomination of 
sales of houses, lands, advowsons, presentations to livings, plate, 
jewels, ships, goods, or other things for the improvement of 
small sums of money ; or shall sell or expose to sale any houses, 
lands, advowsons, presentations to livings, plate, jew^els, ships, 
goods, or other things by way of lottery, or by lots, tickets, num- 
bers, or figures ; or shall make, print, advertise, or publish, or 
cause to be made, printed, advertised, or published, proposals 
or schemes for advancing small sums of money by several per- 
sons amounting in the whole to large sums, to be divided among 
them by the chances of the prizes in some public lottery or 
lotteries, established or allowed by act of parliament ; or shall de- 
liver out, or cause or procure to be delivered out, tickets to the 
persons advancing such sums, to entitle them to a share of the 
money so advanced according to such proposals or schemes ; 
or shall make, print, or publish, or cause to be made, printed, 
or published, any proposal or scheme of the like kind or nature, 
under aity denomination, name, or title whatsoever ; sand shall 
be thereof convicted upon the oath or oaths of one or more cre- 
dible witness or witnesses, by two or more justices of the peace 

for 


Persons who 
shall erect oflices 
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way of lottery, 
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** for the county, division, or liberty, where such offence shall be 
committed, or the offender shall be found (which oath such jus- 
tices of the peace are hereby empowered and required to ad- 
“ minister), the person so convicted shall, for every such offence, 
** over and above former penalties inflicted by any former 
act or acts of parliament made against any private or unlawful 
“ lotteries, forfeit the sum of five hundred pounds ; one third part 
** thereof to his majesty, his heirs, and successors, one other third 
** part thereof to the informer, and the remaining third part 
** thereof to the poor of the parish where such offence shall 
he committed ; the same to be levied by distress and sale of 
** the offender's goods, by warrant under the hands and seals of 
** such justices before whom such oflciider shall be convicted as 
aforesaid ; and shall also, for every such offnnee, by such jus- 
“ tices be committed to the county gaol, there to remain without 
bail or mainprise for the space of one w'hole year, and from 
thence till the said sum of live hundred pounds, so forfeited as 
Tersons ag- aforesaid, shall be fully paid and satisfied ; provided nevertheless, 
peaTto quarter- person who shall think himself or herself aggrieved by 

sessions. the judgment or determination of two or more such justices, in any 

** the cases aforesaid, shall have liberty to appeal to the next quar- 
ter-sessions to be held for the county, city, or place, where such 
judgment or determination shall be made or given ; and that the 
** judgment to be given by the justices at the said next quarter- 
** sessions shall be final.’' 


Persons contri- 
buting to sales, ft 
&c. to forfeit 
double the sum “ 
contributed, one 
moiety to tlie a 
crown, the other 
to the informer. ** 
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t Sect* 7. By Geo. 1. c. 2. s. 37* it is further enacted, ** That 
all and every person or persons who, after the time aforesaid, 
shall be adventurer or adventurers in, or shall pay any money 
or other consideration, or any ways contribute unto, or upon 
the account of any such sales, * lotteries, proposals, or schemes 
aforesaid, shall forfeit for every such offence double the sum 
paid or contributed, to be recovered with costs of suit by action 
of debt, bill, plaint, or information, in any of his majesty’s courts 
of record at Westminster, wherein no essoin, protection, wager 
of bw, nor any more than one imjparlance, shall be allowed ; 
one moiety thereof to his majesty, Kis heirs, and successors, the 
other moiety thereof to the person or persons who shall in- 
form or sue for the same.” 


Clause to pre- f 8. By 9 Geo. 1. c. IQ. s. 4. it is further* enacted, 
teries^Sg car^ person or persons shall, by virtue or colour of any 

ried on in this grant or authority from any foreign prince, state, or government 
kingdom. « whatsoever, erect, set up, continue, or koep, or shall cause or 
“ procure to be erected, set up, continued, or kept, any lottery 
or undertaking in the nature of a lotteiy, under any denomina- 
“ tion whatsoever, or shall ,make, print, or publish, or cause to 
“ be made, printed, or published, any proposal or scheme for any 
such lottery or undertaking, or shall within this kingdom sell 
or dispose of any ticket or tickets in any foreign lottery, and 
shall be convicted of any the said offences, upon the oath or 
oaths of one or more credible witness or witnesses, by two or 
“ more justices of the peace of the county, division, or liberty 
where such offence shall be committed, or the offender shall 

be 
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be found (which oath such justices of the peace arc hereby cm- 
powered and required to administer), the person so convicted 
sliall, for every such offence (over and above any former penal- 
ties inflicted by any former act or acts of parliament made 
against unlawful lotteries), foifeit the ^ni of two hundred Penalty, 
pounds ; one third part thereof to his maj^ty,his heirs, and sue- 
cessors, one other third part thereof to the informer, and the re- 
maining third part thereof to the poor of the parish where such 
offence shall be committed ; the same to be levied by distress 
and sale of the ofiender’s goods, by u'arrant under the hands 
and seals of such justices before whom such offender shall be 
convicted as aforesaid, and shall also for every such ofi'ence by 
“ such justices be committed to the county gaol, there to remain 
without bail or mainprise for the space of one whole year, and 
“ from thence till' the said sum of two hundred pounds, so for- 
feited as aforesaid, shall be fully paid and satisfied. 

t Sect. 9. Hy 9 Geo. 1, c. 19. s. 5. Provided nevertheless, Appeal io quar- 
" that any person who shall think him or herself aggrieved by the ter-sei^ions. 
judgment or determination of such justices in any the cases 
aforesaid, shall have liberty to appeal to ♦he next quartcr-ses- 
sioiis to be held for the county, city, or place, where such judg- 
ment or determination shall be made or given, and that the 
'^Judgment to be given by the justices of the next quartcr-ses- 
sions shall be final.’’ 

t Sect* 10. By 6 Geo. 2. c. 3d. s. 29. ff any person or per- 200/. penalty ou 
sons shall sell, procure, or deliver any ticket, receipt, chance, or persons selling 
number, in or belonging to any foreign lottery or pretended fo- chaiiccs in lo- 
reign lottery, or in or belonging to any class, part, or division of reign louorit s 
such lottery or pretended lottery, or in or belonging to any 
undertaking whatsoever in the nature of a lottery, or shall sell, 

** procure, or deliver any ticket, receipt, chance, or number in or 
belonging to any duplicate or pretended duplicate of any foreign 
lottery or pretended foreign lottery, or shall receive, or cause 
to be received, any money whatsoever for any such ticket, rc- 
ceipt, chance, or number, for or in consideration of any money 
^ to be repaid, in case any ticket or tickets, number or numbers « 
in any foreign lottery or pretended lottery, or any class, part, 

^ or division thereof, shall prove fortunate, and shall be convicted 
‘ of any pf the said offences, upon action of debt, bill, plaint, or 
‘ information, in any of his majesty’s courts of record at West- 
^ minster (in which no essoin,, privilege, protection, or wager of 
^ law, or more than one imparlance, shall be allowed), or upon 
' the oath or oaths, or affirmation or affirmations, of one or more 
credible witness or witnesses, before tw^o or more justices of 
the peace of the county, division, or liberty, w'here such offence 
shall be committed, or the offender shall be found (which oath 
or affirmation such justices of the peace are hereby empowered . 
and required to administer or give), the person so convicted 
shall, for every such offence, forfeit the sum of two hundred 
^ pounds ; one third part thereof to the use of hi| majesty, his 
^ heirs, and successors, one third part thereof to him, her, or 
them who shall sue fgr the same, or make information of the 
VOL. I. 3 b offence. 



738 


OFFENCES AGAINST PUBLIC ECONOMY. Bk. 1. 


Appeal to the 
quarter-ses- 
sions. 


whose deter- 
mination shall 
be final. 

Public act. 


Limitations of 
actions. 


2001. penalty 
on any offence 
a^'uinbtthis act. 


^ offence, and the remaining third part thereof to the poor of the 
“ parish where such offence sliall be committed ; the same (in case 
“ of conviction before two justices) to be levied by distress and 
sale of the offender’s goods, by warrant under the hands and 
“ seals of such justices before whom such offender shall be con- 
victed 5 and shall also, for every such offence, by the court or 
‘‘ by such justices, as the case shall happen, be committed to the 
county gaol, there to remain, without bail or mainprise, for tlie 
“ sj)ace of one whole year, and from thence till the said sum of 
" two jiundred pounds so forfeited as aforesaid, shall be fully paid 
“ and satisfied.” 

t Sect, 1 1. By 6 Geo. 2. c. C)5, s. 30. Provided nevertheless, 
that any person who shall think him or herself aggrieved, by the 
“ judgment or determination of such justices ki any of the cases 
“ aforesaid, .shall have liberty to appeal to the next quartcr-ses- 
sioiis to be held for the county, city, or place where such judg~ 
“ ment or detorniination shall be made or given, and that the 
** judgment to be given by the justices of the next quarter-sessions 
shall be filial.^’ 

t Sect. 12. By 6 Geo. 2. c. 3o. s. 32. it is further enacted. 
That this act shall be deemed and taken to be a public act, of 
which all judges and justices are to take notice ; and if any ac- 
tioii or suit shall be brought against any person for what he 
** shall do iu pursuance of this act, such action or suit shall be 
commenced within six months, and not afterwards ; and such 
persons shall and may plead the general issue, and give this 
“ and the special matter in evidence.” 

t Sect. 13. By 12 Geo. 2. c. 28. which recites, “That great 
difficulties had arisen upon the methods of conviction of the of- 
fenders against the said acts of parliament,” it is enacted, “That 
“ if any persoir or persons shall erect, set up, contiiiiie, or keep 
“ any office or place, under the denomination of a sale or sales of 
“ houses, lands, advowsoiis, presentations to livings, plate, jewels, 

“ shijKs goods, or othci things by way of lottery, or by lots, 
“ tickets, numbers or figures, cards or dice ; or shall make, print, 

“ advertise, or publish, or caused to he made, printed, advertised 
“ or publlslied, })roposals or schemes for advancing small sums of 
“ money by several persors, amounting in the whole to large 
“ sums, to be divided among them h\ chances of the^ prizes in 
“ some public lottery or lotteries established or allowed by act ot 
“ parliament, or shall deliver out, or cause or procure to bo 
“ lielivered out, tickets to4he persons advancing such sums, 

“ to entitle them to a share of the money so advanced, accord- 
“ ing to such proposals or schemes ; or shall expose to sale, 

“ any houses, lauds, advowsons, presentations to livings, plate, 

“ jewels, ships, or other goods, by any game, method, or device 
“ whatsoever, do])ending upon, or to be determined by any lot 
“ or drawing, whetlicr it be out of a box or wheel, or by cards 
“ or-.dice, or by any machine, engine, or device of chance of any 
kind whatsoever ; such person or persons, and every or cither 
“ of them, shall, upon being convicted thereof before any one jus- 

“ tice 
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ticc of the peace for any county, riding, or division, or before 
“ the mayor, or other justice or justices of the peace for any city 
or town corporate, upon the oath or oaths of one or more 
credible witness or witnesses (which said oaths the said jus- 
tices of the peace, and mayor, are hereby ai\^iorizcd, empowered 
“ and required to administer), or upon the^ew of such justice 
or justices, or the mayor, justice or justices for any city or town 
corporate, or on the confession of the party or parties accused; ti,,, samcimw 
shall forfeit and lose the sum of two hundred pounds, to be to Li* loviod and 
“ levied by distress and sale of the offender’s goods, by warrant 
under the hands and soids of one or more justice or justices of 
the peace of such comity, riding, division, city or town, where 
the offence shall be conunitted; which said "forfeitures, when 
recovered, after deducting the reasonable charges of such pro- 
sedition, shall go and be applied, <iiic third thereof to the 
informer, and the remaining two thirtls to the use of the poor 
of the parish whore such offence shall he conunitted, ex- 
** cepting the said two thirds of such forfeitures which shall be 
“ incurred by, and recovered upon, any person or persons within 
“ the city of Bath, which said two thirds shall go and he applied 
to and for the use and benefit of the poor residing within the 
liospical or infirmary lately erected for the benefit of poor per- 
sons resorting to the said city for the benefit of the mineral 
waters, after deducting the charges of conviction as aforesaid.” 

't' Sect. 14. By 12 Goo. 2. c. 28. s. 2. it is enacted, That the Games wlrlilii* 
games of the ace of hearts, pharaoh, basset, and hazard arc, »itc«ioft)icact. 
and arc hereby declared to be, games or lotteries by cards 
or dice, within the intent and meaning of the preceding statutes ; 
and that all and every person or persons who shall set up, 

** maintain, or keep the said games of the ace of hearts, pharaoh, 
basset, and hazard, shall be subject and liable to all and every 
the penalties ami forfeitures in and by this act inflicted U 2 >ou 
any person or persons who shall erect, set up, continue, or 
keep any of the said games or lotteries in this jiresent act uieii- 
tinned ; and shall be prosecuted and convicted, and the penal 
“ tics and forfeitures shall *be sued for and recovered, m like 
manner as the said penalties and forfeitures are by this act di- 
“ rccted to be sued for and recovered.” 

t Sect.^l5. By 12 Geo. 2. o. 28. s. 3, it is enacted, That .5a/. penally ou 
‘‘ all and every person and persons who shall be adventurers in <^*‘eadvniitirt rj,. 
any of the said games, lottery or lotteries, sale or sales ; or 
shall play, set at, stake, or punt at either of the said ganu's or 
the ace of hearts, pharaoh, basset, and hazard, and shall be 
tliereof convicted in such manner and form as in and by this 
act is prescribed ; every such person or persons shall forfeit 
“ and lose the sum of fifty pounds, to be sued for and recovered 
as aforesaid.” 

f Sect. iG. By 12 Geo. 2. c. 28. s. 4. it is enacted, That all S»Iesbv lottc- 
and every such sale and sales of houses, lands, advowsonsi/pre- 
sentations to livings, plate, jewels, ships, goods, or other things, 
by any game, lottery or lotterie.s, machine, engine, or other 

3 11 2 device 
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" device whatsoever, depending upon, or to be determined by 
chance or lot, shall, and are heieby declared to be void to ail 
“ intents and purposes whatsoever : and all such houses, lands, 
forlited*' ** advowsons, presentations to livings, plate, jewels, ships, goods, 
** or other tilings, fet up and exposed to sale in manner and form 
** aforesaid, shall be forfeited to such person or persons who 
shall sue for the same by action, bill, plaint, or information, 
“ in any of his majesty’s courts of record, or at the assizes for 
“ any county where the offence shall b^ committed ; in which 
“ action, bill, (daint, or information, no essoin, protection, w'ager 
** of law, or more than one imparlance" shall be allowed.” 

Appeal. ^ |ijr |o Qqq, q, c. 28. s. 5. it is provided, ** That 

“ if any person or persons shall think him, ^her, or themselves 
“ aggrieved by the judgment or determination of any justice or 
‘'justices of the peace or mayor as aforesaid, upon any convic- 
“ tion of or for any of the offences in this act ; such person or 
“ persons may appeal from the said judgment of the said justice 
“ or justices, or mayor, to the next general quarter-sessions of 
“ the peace for the said county', riding, division, city, or place 
“ where such person or persons was or were convicted ; but the 
“ person or persons so appealed shall, and he, she, and they are 
“ hereby directed to give reasonable notice to the prosecutor or 
“ prosecutors of such person or persons as shall so appeal, of 
“ such his, her, or their intention of bringing and prosecuting 
“ such appeal, and shall enter into a recognizance before some 
“justices of the peace for the county, riding, division, city 
“ or place wherein the conviction or judgment was made or 
“ given, with two sufficient sureties, on condition to try such 
“ appeal at the next quarter-sessions which shall be held in and 
“ for the county, riding, division, city, or place wherein suchcon- 
“ victioQ or judgment was made or given, next and immediately 
“ after the bringing such appeal ; and every such appeal and ap-. 
“ peals shall, by the court at the said next general quarter^ses- 
“ s«ons, to which such appeal and appeals is or are made, be then 
“ e.\amiiied, and the matter then finally heard and determined, and 
“ not afterwards; and iii case such judgment, determination, of 
“ conviction, as aforesaid, shall be then and there affirmed, the 
“ party appealing shall pay unto the prosecutor or prosecutors, 
“ his, ht^r, or their treble costs; and such prosecutor, and prose- 
“ cutors shall have such remedy for the same, as any defendant 
“ or defendants hath or have for costs of suit in any other cases 
“ by law.” 

ConviciioM. " t 18- Hy 1^ Gco. 2. c. 28. s. G. it is provided, “ That 
“ no such conviction made, or judgment .given as aforesaid by 
this act, shall be set aside by the said court of quarter-sessions 
“ for want of form, in case the facts alleged in the said convic- 
“ tion shall be proved to the satisfaction of tlie said court ; nor 
“ shall such conviction or judgment be removed or removable by 
“ tfBrtiorari, or any other writ or process whatsoever, into any of 
“ his majesty’s courts of record at Westminster, until such order 
or other proceedings, shall have been first removed to, and 
' ' “ judgment 
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r yment and determination given and made thereupon^ by 
** such court of quarter-sessions as aforesaid.” 

t Sect. 19. By 12 Geo. 2. c. 28. s. 7* it is also provided, Ilecord rcmovc- 
** That no writ of certiorari^ or oilier procojfs, shall issue or be 
** issuable to remove the record of any such conviction from llie 
" said court of quarter-sessions, or to remove any order or other 
proceedings taken or made by the said court of quarter-sessions 
** upon, touching or concerning such conviction, into any of his 
** majesty’s courts of record at VVestniiusler, until the party or 
** parties against whom i?uch conviction shall be iiiaile, before the 
allovvance of such writ of certiorari^ or other process, shall find 
** two sufficient sureties to become bound to the prosecutor in 
the sum of onejuindred pounds, with condition to prosecute 
the same with effect within six calendar months, and to pay 
unto the prosecutor or prosecutors, liis^ her, or their treble 
costs and charges, in case such order or conviction shall be 
affirmed.” 

t Sect. 20. By 12 Geo. 2. c. 28. s. 8. it is enacted, That if Ofliiuiors not 
any person or persons who shall be convicted of enTting, set- 
ting up, maintain, or keeping any of the said lotteries, or the |n',prisonetL ^ 
** said games of the ace of hearts, pharaoh, basset, or hazaid, or 
therein or in either of them shall adventure, and shall not have 
** sufficient goods and chattels whereon to levy the penalties in- 
dieted by this act, or shall not immediately pay the said penal- • 

ties, or give security for the same ; it shall and may bo lawful 
“ for the said justice or justices, before whom such person shall 
“ be convicted as aforesaid, to commit .such person or persons to 
the common gaol of the county, riding, division, city, or place 
where such offence shall be committed, there to continue and 
** remain for any time not exceeding six montlis.” 

Sect. 21. By 12 Geo. 2, c. 28. s. 9. it is also enacted, ** 1 hat Penalty onneg- 
if any justice of the peace, or any other justice herein-before of justices 

“ described, or mayor of any corporation, shall neglect or refuse to 
do what is required of hmi and them by this act ; such justices 
“ and mayors so neglecting or refusing shall respet'livcly forfeit 
and pay the sum of ten pounds for each oftence ; one moiety 
whereof to be paid to any person or persons who shall sue for 
the samo, and the other moiety thereof to the poor of the 
“ parish or place where such offence shall be committed; and shall 
be recovered with full costs of suits, by action, bill, plaint, or 
** information, in any of his majesty's courts of record, or at the 
assizes for any county ; in which action, bill, plaint, or infurtna- 
tion, no essoin, protection, or wager of law', nor more than One 
imparlance shall be allowed ; suc h prosecution being coni- 
menced within six months next after such refusal of such jus- 
decs or mayor.” 

+ Sect. 22. By J2 Goo. 2. c. 28. s. 10. it is {provided, ** That This act not to 
** nothing in this act, or in any former acts against g^min{|^^coii- hinder any 
tained, shall extend to prevent or hinder any person or pe/sons Siler^the ktng^ 
from gaining or playing at any of the games in this or in any of resides ^ 

“ the said former acts mendoned witliiii any of his majesty’s 

royal 
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** royal palaces, where his majesty, his heirs or successors shall 
then reside.*’ 


nortofillect + Sect. G3. By 12 Geo. 2. c. 28. s. 11. it is also provided, 

the light to any That nothing herein contained shall extend, or be in any ways 

b”lot ‘ construed, deemed, or taken to extend, or in any sort to affect 

^ ^ or prejiulicc any estate or interest in, out of, or to, any manors, 

honours, royalties, lands, tenements, advowsons, presentations, 
rent.s, services, and hereditaments whatsoever, which shall or 
“ may at any time or times hereafter be according to tlie laws 
“ now in being legally allotted to, or held by, or by nicans of any 
“ allotment or partition by lots; but that all persons who now 
are, or that shall hereafter become, really and truly seised as 
part-owners, joint-tenants, and tenants in common of any 
“ inunors, honours, royalties, lands, tenements, advowsons, pre- 
“ scnlations, rents, services, and hereditaments, shall, and he, 
she, and they, and his, her, and their heirs and assigns is ami 
“ are hereby made and continued capable to accept and take 
** such estates and interest, and parts therein, in such and tlie 
like manner, and to such and the like uses, as he, she, or they 
“ might, would, or could, have done by, or by virtue or in con- 
** sequence of any lot, scroll, chance or allotment whatsoever, 
had this present act never been made ; any thing herein con- 
‘‘ tained to the contrary thereof notwithstanding.” 


T/imitaiion of t Scct^ 24. By 12 Geo. 2. r. 28. s. 12. it is further enacted, 

actions. Tiial if any suit or action shall be commenced or prosecuted 

against any person or persons for any thing done in pursuunct* 
of this act, every such suit or action shall be commenced within 
** three calendar mouths next after the fact was committed, and 

net afterwards ; and shall be laid or brought in the county, 
" city, or place where the cause of action shall arise, and not 

** elsewhere ; and the defendant and defendants therein shall and 

may plead the general issue, and give this act and the special 
(jciiii.il issue. j)i;jUer in evidence at the trial to be had thereupon, and that 
t!h; same was done ju pursuance* of, or by the authority of 
“ this act ; and if the jiluintift or plaintiffs shall become non- 
suited, or discontinue his, her, or their action or actions, suit 
“ or suits, or if ujfon dermrrer judgment sliall be given against 
the plaintiff or plaintiff’s ; the den ndant or defciKkmts shall 
Tn ljlo cosjs. and may recover trcldo costs, ami have like remedy for the 
same, as any defendant or dcfemlants hath or have for costs in 
any other cases by law.** 


f Sect. 25. By 13 Geo. 2. c. 1[). s. f). it is recited, ‘‘ lliat 
iJ(iu).5.c. 28. whereas a good and wholesome law was made in 12 Geo. 2. lor 
the more effectual preventing excessive ami deceitful gaming ; 
but, contrary to the true intent and meaning tlicrcof, some frau- 
dulent and deceitful games have been iuveuted, and a certain 
called passage is now daily practised and carried on, to the 
* ruh> ami impoverishment of many of his majesty’s subjects it 
is therefore enacted, ‘"'Fhat the said game of jiassage, ami all and 
every other game and games invented, or to be invented, with 
“ one or more die or dice, or with any other instrument, engine, 

“ or 


: t'* 
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or device, in Ihe nature of dice, having one or more figures or 
“ numbers thereon (backgammon and the other games now 
played with the backgammon tables only excepted), are and 
shall be doomed to be games or lotteries by dice within the 
intent and meaning of the preceding btatiite : and all and every 
person and persons who shall set up, maintain, or keep any 
** office, table or place (save and except as in the preceding sta- 
“ tute is provided and declared) for the said game of passage, or 
for any other suclr game or games as aforesaid (backgammon 
“ and tlu^ other games ^novv played with the backgammon tables 
only excepted,) shall severally forfeit, bo subject and liable to, 
all and every the penalties and forfeitures ha and by the preced- 
ing statute iidlicttMl upon any p<‘rsou or persons who shall 
erect, set up, tontiniic, or keep any of the games or lotteries 
in the preceding statute mentioned ; and all and every person 
'' or persons who shall play, set at, stake, or adventure at the 
‘‘ said game of passage, or at any other such gajuo, as aforesaid 
“ (backgammon and the other games now played at the back- 
gammon tables only cxce})ted), save and except as in the pre- 
ceding statute is provided and declared, he and they rcspec- 
“ tively shall severally forfeit, be subject and liable to all and 
every the penalties and forfeitures in ami by the preceding 
“ statute inflicted upon any person or persons who shall play set 
“ at, stake, or adventure at any of the said games in the pre- 
ceding statute mentioned ; ami all every sueli oifenders respec- 
lively shall be prosecuted and coiuicted, ami the several peual- 
‘‘ ticjs and forfeitures shall be sued for and recovered and dis- 
posed of in like niamior, and to such uses as the several penal- 
“ ties and forfeitures in either of such cases are by the preceding 
statule directed to be sued for, ami recovered, and disposed of/^ 

t SerL £(}. Ily 13 (.leo. 2. c. Ip. s. 10. it is further enacted, 
'Fhat in any action, bill, plaint, or information to be brought 
or commenced by virtut) of this act, no essoin, protection, 
wager of law, or moie than one imparlance, shall be allowed; 
“ ami that over and abolc the penalties and forfidtures to be 
'' recov(jietl by virtue of this act, the plaintiff or informer shall 
recover his or her double costs.” 


•Sloc/{ Jobbing. 

t Sect. 1. By 7 Goo. C. c. B. it is recited, 'riiat great in- 
conveniences iiave arisen, and do daily arise, by the wicked, per- 
nicious, and destructive practice of stock-jobbing, whereby lhany 
of bis majesty’s good subjects have been and are diverted from 
pursuing and exercising their lawful trades and vocations, to the 
utter ruin of llicmselvcs ami their families, to the great discou- 
ragement of imliistry, atid to the manifest detriment of trade and 
commerce for remedy thereof it is enacted, That con- 
tracts and agreements whatsoever, which shall be miide or 
entered into by or between any person or persons whatsoever, 
upon which any premium, or consideration in the nature of a 

“ premium 
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premium^ shall be given or paid for liberty to pat upon, or to 
deliver, receive, accept, or refuse, any public or joint stock, or 
other public securities whatsoever, or any part, share, pr in- 
terest therein, and also all wagers and contracts in the nature 
of wagers, and all contracts in the nature of puts and refusals, 
“ relating to the then present or future price or value of any such 
stock or securities as aforesaid, shall be null and void to all 
intents and purposes whatsoever, and all premiums, sum 
“ or sums of money whatsoever, which 'fehall be given, re- 
“ ccived, paid, or delivered, upon all such contracts or agree- 
“ iiients, or upon any such wagers, or contracts in the nature of 
wagers, as aforesaid* shall be restored and repaid to the person 
or persons who shall give, pay, or, deliver the same, who shall 
be at liberty, within six months from and after the making such 
“ contract or agreement, or laying any such wager, to sue for 
“ and recover the same from the person or persons to whom the 
“ same is or shall be paid or delivered, w ith double costs of suit, 
by action of debt founded on this act, to be prosecuted in any 
of his majesty’s courts of record, in wdiicli action no es.'^-oiii, 
protection, wager of law, or move than one impailance, shall 
be allowed ; and it shall be suflicient therein for the plaintiff 
to allege, that the defendant is indebted to the plaintiff, or has 
received to the plaintiff’s use, the money or premium so paid 
“ or received, whereby the plaintiff’s action accrued to him, ac- 
cording to the form of this statute, without setting forth the 
special matter.” 

• t Seef. CJ. J5y 7 Geo. 2. c. 8. s. <2. For the better discoveiy 
of the mollies or premium which shall be given, paid, or deli- 
vered, and to be sued for and recovered, as aforesaid, it is further 
enacted, "" Tliat all and every tlie pei t^oii -jor persons, w ho, by 
virtue of this present act, shall or may biyliable to be sued for 
the same, shall be obliged and compellable to answer upon 
“ oath Mith bill as shall be preferred against him or them in 
any court of equity for <Jiscovering any sucli eonlracl or w ager, 
and the sum of money o>* preiniiiiu sc given, paid, or delivered, 
as aforesaid.” 


Security for t SecL J. But by 7 Geo. Q. c. 8. s. 3. it is provided, That 
costs. « tlie plaintiffs, relators, or «nfoniicrs, in such bill, shall and do 

“ (at the time of bringiiig or filing such bill) give good ami suffi- 
“ cient security to answer and pay llie dehnidaiits in such bill 
** full costs of suit, in case such costs shall be adjudged to the 
defendants, and that no person shall be obliged to appear or to 
"" answer such bill until such security is given.” 

' rivt iH.ndrrd 4. By 7 Geo. 2. c. 8. s. 4. it is further enacted, 

iniur\dft penalty That all aiid evciy person or persons whatsoever, who shall 
cci^ngany^^uch enter into, make, or execute, ^any such contract, bargain or 
putsor*bargHins. “ agreement, upon which any premium, or consideration in the 
nature of a premium, shall be given or paid for liberty to put 
upcl^br to deliver, leceivS, accept, or refuse, any public or 
“ joinrstbek, or other pubTic securities w'hatsoev.er, or any part, 
share, or interest therein, or any contract or bargain in the 
nmurc of puts and refusals, as aforesaid, or shall lay any such 

wager. 
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" wager^ or make any such contract in the nature of a wager> as 
aforesaid^ (except such person or persons who shall actually and 
** boti^ fide, without covin or collusion^ sue and with effect prose- Exceptions. 

" cute for the recovery of the money or premium given, delivered, 
or paid, by him, her, or them, as aforesaid ; and also except 
such person or persons, who shall voluntarily, before any action 
" or suit commenced, actually and bond fide, without covin or 
" collusion, repay or tender, before one or more witness or wit- 
** nesses^ such monies or premium as he, she, or they, shall have 
** had, taken, received, or been paid, as aforesaid;* and also except 
such persons who shall discover such transactions in any court 
of equity,) shall forfeit and pay the sum oMive hundred pounds; 
and also all aiqj every brokers, agents, scriveners, or other per- 
sons negociating, transacting, or writing, any such contract, 
bargain, or agreement, as aforesaid, shall likewise forfeit and 
pay the sum of five hundred pounds ; which said penalties shall 
and may be recovered by action of debt, bill, plaint, or iiiforina- 
tion, in any of his majesty’s courts of record at Westminster, in 
'' which no essoin, privilege, protection, or wager of law, or more 
than one imparlance^ shall be allowed ; one moiety thereof to 
the use of his majesty, his heirs and successors, and the other 
moiety thereof to the use of him, her, or them, who shall sue 
for the same.” 

t Sect. 5. By 7 Geo. 2. c. 8. s. .*>. ** Tor preventing the evil 
practice of compounding or making up differences for stocks or op”j!iving^or re- 
‘‘ other securities bought, sold, or at any time hereafter to be ceiving money 
agreed so to be, it is further enacted. That no money or other 
consideration whatsoever (except as hcrcin-after is provided) JaUngTo^stodc 
shall be voluntarily given, paid, had, or received, for the com- not actually de- 
pounding, satisfying^ or making up any difference for the not livcred. 
delivering, transferring, having, or receiving any public or joint 
stock, or other public securities, or for the not perforniing of 
any contract or agreement so stipulated and agreed to be per- 
formed ; but that all and every such contract and agreement 
shall be specifically performed and executed on all sides, and 
‘‘ the stock or security thereby agreed to be assigned, transferred, 
or delivered, shall be actually so done, and the money, or other 
‘‘ consideration thereby agreed to be given and paid for the same, 

“ shall afcso be actually and really given and paid ; and all and every 
person and persons whatsoever, who shall voluntary compound, 
make up, pay, satisfy, take, or receive, such difference money, 
or other consideration whatsoever, for the not delivering, trans- 
ferriiig, assigning, having, or receiving such stock, or other 
security, so to be agreed to be delivered, transferred, assigHbd, 
had, or received, as aforesaid (except in the manner herein-after 
" provided), shall forfeit and pay the sum of one hundred pounds, 
to be recovered by action of debt, bill, plaint, or information, in 
any of his majesty’s courts of record at Westminster, in which no 
essoin, privilege, protection, or wager of law, or more tl\|||^one 
‘‘ imparlance, shall be allowed ; one moiety thereof to theHle of 
“ his majesty, his heirs and successors, and the other moiety there- 
of to the use of him, her, or them, who shall sue for the same.” 

t Sect. (). But by 7 Geo. 'i. c. 8. s. (i. it is provided, ** That 

“ no 
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no person or persons, who shall sell any public or joint stock, 
or other public securities, to be delivered and paid for on a 
“ certain day, and which shall be refused or neglected to be paid 
‘‘ for according to such agreement, shall be obliged to transfer 
the same ; but it shall and may be lawful for such person or 
“ persons to sell such stock or other securities, which shall be so 
refused or neglected to be paid for, to any other person or per- 
sons, for the best price whicli can be obtained ; and after sij(ch 
sale to receive (if the parties can agree) of to recover, as afofe- 
said, from the person or persons vvho' first contracted for the 
same, all the damage \vhich shall be sustained thereby.” 

t lSV^^ 7. And by 7 Geo. 2. c. 8. s. 7. it is provided also, 
" That it shall and may be lawful to and for any person or per- 
" sous, who shall buy any public or joint stock, or other public 
securities, to be accepted and }>uid for on a future day, and 
which sliall be refused or neglected to be transferred, to buy the 
like quantity of such stock, or other public securities, of any 
** other person or persons, at the current market price, and to re* 
** cover and receive, after such purchase and acceptance (if the 
** particis can agree), from the person or persons who first con- 
“ traded to sell or deliver the same, the damage whjch shall be 
sustained by reason of the not delivering or not transfi'rring such 
** slock or other securities ; any thing in this act, or any law, usage, 
or custom, to the contrary notwitlislamling.” 

t Sect, 8. By 7 Geo. 2. c. 8. s. 8. after reciting, that “ it is 
a frcipient and mischievous practice for persons to sell ami dispose 
of stocks, or other securities, of which they are not possessed,” 
it is further enacted, Tiiat all contracts and agreements whatso- 
ever, whicli shall be made or entered into for the buying, selling, 
** assigning, or transferring, of any public or joint stock or stocks, 
or oilier public securities whatsoever, or of any part, share, or 
interest therein, whereof the person or persons contracting or 
agreeing, or on whose behalf the contract or agreement shall 
‘‘ be made, to sell, assign, and transfer the same, sliall not, at the 
time of making such contract or agreement, be actually pos- 
" sessed of, or entitled unto, in lii.s, her, or their own right, or in 
" his, her, or theii own name or names, or in llie name or names 
** of a trustee or trustees lO their use, shall be null and void to all 
intents and purposes whatsoever; and all and every person and 
“ persons whatsoever, contracting or agreinug, or on whose 
behalf, and with whose consent, anycoMlract or agreement shall 
“ be made, to sell, assign, or transfer, any public or joint stock 
oir stocks, or other public securities, whereof such person or 
“ persons shall not, at the lime of making such contract or agree- 
ment, be actually possessed of, or entitled unto, in his, her, or 
their own name or names, or in the name or names of a trustee 
or trustees to their use, or their own right as aforesaid, .shall 
foffeit and pay the sum of five hundred pounds, to be recovered 
by' action of debt, bill, "plaint, or information, in any of his 
majesty’s courts of record at Westminster, in which no essoin, 
privilege, protection, or wager of law, or more than one impar- 
lance, shall be allowed ; one moiety thereof to the use of lii.s 
majesty, his heirs and successors, and the oilier moiety thereof 

“ to 
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** to the use of him, her, or them, who shall sue for the same ; 
and all and every broker or brokers, agent or agents, who bhall 
iiegociate, transact, or intermeddle, in the making or procuring 
** to be made any such contract or agreement as aforesaid, and 
shall know that the person or persons, by whom or on M'hose 
“ behalf such contract or agreement shall be made, is or are not 
“ possessed of, or entitled unto, the stock or security concerning 
** which such contract or agreement shall be made, in his, her, or 
** their own name efr names, or in the name or names of a trustee 
or trustees for their*use or right, shall, for every such offence, 

“ forfeit and pay the sum of one hundred pounds, to be recovered 
“ by action of debt, bill, plaint, or iiiforniution, in any of his 
majesty’s courts of record at Westminster, in which no essoin, 
privilege, protection, or wager of law, or more than one inipar- 
lance, shall be allowed; one moiety thereof to the use of his 
majesty, his heirs and successors, and the other moiety thereof 
" to the use of him, her or them, who shall sue for the same/* 

i' SecL. y. By 7 (ieo. 2. c. 8. s. 9. “ All and every broker or All confracts 
‘‘ brokers, or other person or persons, who shall ncgociale or act 
as a broker receiving brokerage in tlie buying, selling, or other- tiK.*brVkcr’b 
wise disposing of any of the said public or joint stocks, or other book, 
public securities, shall respectively keep a book of register, 
which shall he called Tlic Jlrokc/s Book; in which said book 
he and they shall fairly, justly, and truly enter, all contracts, , 

“ agreements, and bargains, that he or they shall from time to 
time make between any person or persons whatsoever, on the 
day of the making such contract or agreement, together with 
“ the names of the principal parties, as well buyers as sellers, and 
also the day of making such contract or agreement, to the in- 
tent and jjurpose that such broker or brokers, and other person 
or persons acting or iicgociating as such as aforesaid, shall, 
from time to time, produce such book or register when iherci- 
“ unto lawfully required ; and in case such broker or brokers, or 
any other who shall luigociatc or act as a broker as aforesaid, 
ill relation lo any the sfjid mailers, shall not keep such book or 
register, or shall wilfully omit to enter therein fairly, justly, and 
truly, any such contract, bargain, or agreement, as atoresaid, he on pcniiltv of 
** or they shall, for every such offence or omission, forfeit and pay 
the Rpni of fifty pounds, to he recovered by action of debt, bill, 
plaint, or iiiforniution, in any of his majesty’s courts of record 
at Westminster, in wdiich no essoin, privilege, protection, or 
“ wager of lavv, or more than one imparlance, shall be allowed ; 
one moiety thereof to the use of his majesty, his heirs and siic- 
cessors, and the other moiety thereof to the use of him, lier, or 
“ them, who shall sue for the same.” 

t Sect, 10. But by 7 Geo. 2. c. 8. s. 10. it is provided " That Accountant of 
nothing in this act contained shall extend, or be construed to tiie chancery 
extend, to any contracts or agreements for the purchase or sale 
of stock, annuities, or other public securities, to be made with 
“ the privity of the accountant-general of the court of chancery, in 
pursuance of any decree or order of the said court; but that all 
** such contracts and agreements may be made and performed in 
the same manner as they might have been if tliis act had never 
“ been made.” 



t Sect. 
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OFFENCES AGAINST PUBLIC ECONOMY. Bk. J. 

+ Sect. 11. AikI by 7 Geo. 2. c. 8. s. 11. it is provided also, 
That nothing in this act shall extend, or be construed to extend, 
to hinder or prevent any person or persons from lending any 
'sum or sums of money on any public or joint stock, or 8ther 
public securities whatsoever, or any part, share, or interest 
therein, or to prevent or hinder any defeasance, contract, or 
agreement, being made and entered into for^he re-delivering, 
assigning, or transferring, sudh public or joint stock, or 
public securities, or any part, share, or interest therein, Spm 
the repayment of the sum or sums of money wdiich shall have 
“ been lent and borrowed thereupon, with interest for the same, 
“ so as no premium or other consideration whatsoever be paid 
to, or received by, the person or persons lending such money, 
** for or in consideration of such loan, more than legal interest.” 

+ Sect. 12. It is said, that if money be paid by a party to a 
stockjobbing transaction, he cannot recover it back as having been 
paid upon an illegal consideration ; because both parties are made 
criminal, and liable to the penalties. 

f Sect. 13. But it has been decided, that if A. and B. are 
concerned in s toe Jobbing contracts, and C. not a party to the 
illegal transaction, pay the whole loss on the joint accost, and 
gives a bond to C. for his moiety, the bond is good ; but if A. or 
B. had paid all the money, neither of them could have maintained 
an action against the other for a moiety. 

+ Sect. 14. So also it has been determined, that if two per- 
sons jointly engage in a stockjobbing transaction, and incur losses, 
and employ a broker to pay the differences, and one of them re- 
pay the broker, with the privity and consent of the other, the 
whole sum, he may recover a moiety from that other in an action 
for monc> paid to his use, notwithstanding the above statute. 

Horse Racing. 

Hur.^e racing may also he considerejd as a species of gaming, 
or at least as inducing to it by betting. It is therefore heie 
noticed, to state that by stat. 13 Geo, 2. c. If). AH matches to be 
run for must not be for less thaiufoO: but as it is not an indict- 
able offence, the reader isrefei.‘;d for further particulars to Burn’s 
Justice, tit. lioRSE llACliNG, 


PURCHASING AND SELLING OFFICES AND PLACES 
UNDER GOVERNMENT, tkc. 

It is of the utmost importance to the public welfare, that, in tlie 
administration of the government, none but persons competent to 
perform the duties of their offices should be admitted into any 
deparpneut. But if the sale of offices were allowed to those who 
have the patronage and appointment, it is evident there would 
be the greatest danger of situations being tilled, not by those 
whose talents fitted them for the station, but whose purses 
enabled them to obtain it. The sale of office may therefore 
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justly be ranked as an offence against the political economy of the 
state. So long ago as by stat. 5 , 6. Ed. G. c^ 16. (before noticed in 
Offence against Public Justice, p. 415. the sale of office concerning 
the adiniiiistration of justice was prohibited under the penalty of 
the forfeiture of the office, and rendering the person purchasing 
disabled to hold the same. But this statute being thought in- 
adequate to the extent of the mischief, it is further enacted, by 
stat. 49 Geo. 3. c. 1 26. " For the further Prevention of the Sale and 
jJlpdlcerage of Offices,” which recites the foregoing statute of 5 Ed. 
ahdl then declares and enacts, That from and after the passing of 
** this act, the said ac{, and all the provisions therein contaii^d, 
shall extend and be construed to extend to Scotland and Ire- 
'' land, and to all offices in ihc"^gift of the crown, or of any office 
appointed by: the crown, and all commissioners, civil, naval or 
military, and to all places and employments, and to all deputa- 
" tions to any such offices, commissions, places, or employments, 
ill the res])€ctive departments or offices, or under the appoint- 
ment or siiperintendance and controul of the lord high treasurer 
or commissioners of the treasury, the secretary of state, the lords 
“ commissioners for executing the office of lord high admiral, the 
** master-general and principal officers of his majesty’s ordnance, the 
** comnia^er-iii-chicf, the secretary at war, the paymaster-general 
of his majesty’s forces, the commissioners for the affairs of India, 
** the commissioners of the excise, the treasurer of the navy, the 
commissioners of the navy, the commissioners for victualling/ 
the coiuinissioners of transports, the coininissary-general, the 
“ storekeeper-general, and also the principal officers of any other 
‘‘ public department or office of his majesty’s government in any 
part of the united kingdom, or in any of his majesty’s dominions, 
colonics, or plantations which now belong or may hereafter be- 
long to his majesty, and also to all offices, commissions, places 
and employments belonging to or under the ajipointment or 
controul of the united company of merchants of England 
trading to the East Indies, in as full and ample a manner as if 
“ the provisions of the said act were repeated as to all such offices, 
commissions, places and employments, and made part of this 
act ; and the said act and this act, and all the clauses and pro- 
visions therein respectively contained, shall be construed as one 
act, as if the same had been herein repeated and re-enacted.” 

'' Provided always, that where the right, estate, or interest of 
" any person or persons shall be forfeited under any of the provi- 
** sions of the said act or this act, the right of such appointment 
shall immediately rest in and belong to his majesty, his heirs 
and successors. -'49 Geo. 3. c. 126. s. 2. 

From and after the passing of this act, if any person or per- 
sons shall sell or bargain for the sale of, or receive, have, or take 
any money, fee, gratuity, loan of money, reward, or profit, 
** directly or indirectly, or any promise, agreement, covenant, con- 
** tract, bond, or assurance, or shall by any way, device, ormeans, 
contract or agree to receive or have any money, fee, gratuity, 
loan of money, reward or profit, directly or indirectly, and also 
if any person or persons shall purchase or bargain for the pur- 
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“ chase of, or give or pay any money, fee, gratuity, loan of money, 
reward or profit, or make or enter into any promise, agreement, 
'* covenant, contract, bond, or assurance, to give or pay any money, 
" fee, gratuity, loan of money, reward or profit, or shall by any 
" way, means, or device, contract or agree to give or pay any money, 
** fee, gratuity, loan of money, reward or profit, directly or 
** indirectly, for any office, commission, place or employment spe- 
cified or described in the said .recited act or this act, or within 
“ the true intent or meaning of the said act or this act, or for 
deputation tliereto, or for any part, parcel," or participation:^ 
the profits thereof, or for any appointment or nomination thereto 
'' or resignation thereof, or for the consent or consents, or voice 
or voices of any person or perSrons to any such appointment, 
nomination or resignation, then and in every such case, every 
“ such person, and also every person who shall wilfully and know- 
higly aid, abet or assist such person therein, shall be deemed and 
adjudged guilty of a misdemeanor. — 49 Geo, 3. c, 12G s. 3. 

rVom and after the passing of this act, if any person or per- 
shall receive, have, or take any money, fee, reward, or profit, 
directly, or indirectly, or take any promise, agreement, covenant, 
contract, bond, or assurance, or by any way, means, or device, 
contract or agree to receive, or have any money, fee, gratuity, 
loan of money, reward or profit, directly or indirectly, for any 
** interest, solicitation, petition, request, rcconimciidation, or iie- 
“ gociatioii whatever, made or to be made, or pretended to be 
'' made, or under any pretence of making or causing or pro- 
Taking money, curing to be made any interest, solicitation, petition, request, 
&c. for interest, « recommendation, or iicgociation, in or about or in anywise 
a inisdeiucuiior. touciuiig, concerning, or relating to any iiommiition, appoiiit- 
ment, or deputation to or resignation of any such office, coin- 
“ mission, place, or employment as aforesaid, or under any pre- 
tcnce for using or having used any interest, solicitation, pcli- 
tiori, request, recomiiieiidation, or utjgociation, in or about any 
“ such iiomiiuUion, appoiiitnieiit, deputation, or resignation, or 
** for tlie obtaining or having obtainetl^the consent or consents, 
or voice or voices of any person or persons as aforesaid, to such 
noiniimtiou, appointment, deputation, or resignation; and also 
if any person or peisons shall give or pa}, or cause or pro- 
“ cure to be given or paid, anv money, fee, gratuity, loan of 
" money, reward or profit, or make or caii^'C, or procure to bo 
made, any promise, agreement, covenant, contract, bond or as- 
“ surance, or by any way, means, oi device, .contract or agree, or 
‘ give or pay, or cause or procure to be given or paid, any money, 

“ fee, gratuity, loan of money, rew^ard, or profit, for any solicita- 
“ tion, petition, request, reconunendation, or ncgociatioii what- 
ever, made or to be made, that shall in an} wise touch, concern, 
or relate to any nomination, appointment, or deputation to or 
“ resignation of any such office, commission, place, or employ- 
nicnt as aforesaid, or for the obtaining or having obtained, di- 
“ rectly or indirectly, the consent or consents, or voice or voices 
'' of any person or persons as aforesaid, to any such nomination, 

** appointment, deputation, or resignation ; and also if any person 
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''or persons shall, for or in Expectation of gain, fee, gratuity, 
*' loan of money, reward, or profit, solicit, recommend, or uego- 
" date in any manner, for any person or persons in any matter 
lliat shall in anywise touch, concern, or relate to any such 
nomination, appointment, deputation, or resignation aforesaid, 
'' or for llie obtaining, directly or indirectly, the consent or con- 
sents, or voice o^ voices of any such person or persons, to any 
‘'such nomination, appointment, or deputation, or resignation 
" i^feresaid, then and iti every such case, every such person, and 
“ also every person who shall wilfully and knowingly aid, abet, or 
" assist such person therein, shall be deemed and adjudged 
“ guilty of a misdemeanor.^’'— 49 Cco. 3. c. 12(i. s. 4. 

" And whereas, on the pretence of negociating or soliciting the 
" sale, transfer, or appointment, of any office or offices which, 
" under the exception of this act, or otherwise, it may be lawful 
" to sell, offices for negociating the same, and adverlis(‘menls may 
" he published, by means and under the colour of which illegal 
" transactions intended to bo prohibited by this act may be car- 
" ried on ; be it therefore further enacted, That from and after 
" the passing of this act, if any person or persons shall open or 
" keep any house, room, office, or place for the soliciting, trans- 
" acting, or negociating in any manner whatever, any business re- 
" lilting to vacancies in, or the sale or purchase or appoint- 
" liicnl, nojiiiiiation, or deputation to, or resignation, transfer, or 
" exchange of .any ofliiajs, commissions, places, or eidploymcnts 
" whutover in or under any public department, then and in every 
" such cjisc every such person, and also every person who shall 
" wilful! V and knowingly aid, abet, or assist therein, shall be 
“ (Iccmocl and adjudged guilty of a misdemeanor.”— 49 OVo. 3. 
c. lC(i. s. 5. 

*' Jf any person or persons shall advertise or publish, or cause 
‘‘ or procure to be advertised or in any manner published, any 
“ house, room, office, or place to ha\e bccu or to hr opened, set 
“ up, or kept for any of the purposes aforesaiil, or advertise or 
“ publish, or cause or procure to bo advertised or published, the 
“ name or names of any person or persons as broker or brokers, 
" agent or agents, solicitor or solicitors, lor any ot the purposes 
*' aforesaid, or print, or cause or jirocurc, or permit or sutler to 
be priTlted or adviutised, any advertisement or advertisciiieiits, 
proposal or [iroposals, for any ol the purposes aforesaid, then, 
" aifd in such case, such person or persons shall forfeit for every 
such offence, the sum of lifty pounds, to be sued ior, levied, or 
recovered in any of his majesty’s courts of record at West- 
“ minster, as to all ofl[cnces committed in lingland, or at J)ub- 
“ liii, as to offences committed in Ireland, or in his majesty's 
courts in Scotland as to offences committed in Scotland, 
*' rospeclivoly; and the whole of every such penalty shall go 
" to the person who shall sue for the same, with full costs of 
" suit.’ —49 Geo, 3. c. 1'20‘. s. 0. 

By sect. 7. the act is nut to extend to the sale of military 
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^ale of military 
coinmissions ai 
rv‘»iilate(i prici v 
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commissions at the regulated price ; but any officer giving more 
than the regulated price is to forfeit the commission and be 
cashiered, the commission to be sold and half the produce given 
to the informer; nor to offices excepted in the former act, 5 & 6 
Edw. 6. s. 1(). nor to lawful deputies. — Sect. 10, 

Offences in By 53 Gco. 3. c. 54. offences against the above act com- 
\r*wi**^ milted in the colonies are to be tried in the court of king’s bench, 
tnedmMiddie- provisions of 4^ Geo. 3. c. 85. 


KND OF HOOK 1. 


ADDENDA. 
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ADDENDA et CORRIGENDA. 


In the new arranging of the work, the Editor is sorry to say 
that the following clauses of acta have not been placed under 
their proper heads — they are therefore now inserted by way of 
Addenda. 


Seducing Persons in If is Majestj/s Porces, 

(Offences against the King, p. 49.) 

The statute 37 Geo. 3. c. 70. intituled, An act for the better 
prevention and punishment of attempts to seduce persons serving 
in his majesty’s forces by sea or land, from their duty and alle- 
giance to his majesty, or to incite them to mutiny or disobe- 
dience,” recites that ** divers wicked and e\il-djsposed persons, 
by the publication of w'ritten or printed papers, and by malicious 
and advised speaking, have of late industriously endeavoured to 
seduce persons serving in his majesty’s forces by sea and land 
from their duty and allegiance to his majesty, and to incite them 
to mutiny and disobedience;” and then enacts, ** that from and 
“ after the passing of this act, any person who shall maliciously 
and advisedly <5ndeavour to seduce any person or persons 
serving in his majesty’s forces by sea or land from liis or their 
duty and allegiance to his majesty, or to incite or stir up any 
such person or persons to commit any act of iniiliny, or to 
make or endeavour to make any mutinous assembly, or to com- 
mit any traitorous or mutinous practice whatsoever, shall, on 
being legally convicted of such olFeiice, be adjudged guilty of 
felony, and shall sufll'er death as in cases of felony w'ithout 
beneiit t>f clergy.” (Made perpetual by 67 Geo. 3. c. 7.) 

In«an indictment upon this statute, for endeavouring^ to 
seduce a soldier from his duty, it was held by the judges that it 
was sufficient to state the endeavour without stating the means 
employed.-—! P- & B. 180. (in Cam. S.) 


Offences against the Persons of TVomen- 
(Vide Chap. XVI.) 

The statute 43 Geo. 3. c. 68. enacts, that if any person 
persons from and after Ist July, 1803, shall, either in 
VOE. I. 3 c 
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( 

or Ireland, wilfully, maliciously, and unlawfully administer to 
** or cause to be administered to or taken by any of his majesty’s 
subjects, any deadly poison, or other noxious and destructive 
** substance or tiling, with iutent such his majesty’s subject or 
“ subjects thereby to iniurder,(l) or thereby to cause or procure 
the miscarriage of any woman then being quick with child, 
that then and in every such case the person or persons so 
oft'ending, their counsellors, aiders, and abettors, knowing oi0 
** and privy to such offence, shall be aifd are hereby declared to 
be felons, and shall sutler death as in cases of felony without 
" benefit of clergy." 

By s. 2. it is recited, that ** whereas it may sometimes happen 
that poison, or some other noxious and destructive substance or 
tiling may be given, or other im'ans used, with intent to procure 
niiscurriage or abortion where the woman may not be ([uick with 
child at the time, or it may not be proved that she was quick 
with child and enacted, “ that if any person or persons, from 
“ and after 1st July, 1803, shall wilfully and maliciously admi- 
iiistcr to, or cause to be administered to or taken by, any 
“ woman, any medicines, drug, or other substance or thing what- 
'* soever, or sliall use or employ, or cause or procure to be used 
** or employed, any instrument or other means whatsoever, with 
intent thereby to cause or procure the miscarriage of any woman 
not being, or not being proved to be, quick with cliild at the 
** time of administering such things or using such means, that 
** then and in every such case the person or persons so offending, 

** their counsellors, aiders, and abettors, knowing of and privy to 
" such offence, shall be and are hereby declared to be guilty of 
felony, and shall be liable to be fined, imprisoned, set in and 
** upon the pillory, (2) publicly or privately, or to suffer one or 
** more of the said piinisiimcnts, or to bo transported lieyond the 
** seas fur any term not exceeding foiirleen years, at the diserc'- 
tion of the court before which such ofleiuler shall be tried and 
" convicted." 


i1 i alicious Jf/.w/z/cf *. 

; .'Ule !». 35—45 ) 

The following clauses are in substance and nearly verbatim 
the same as those in 1 1 Geo. 2. c. 22. ‘^et out j>. 345 ; but as 
the former statute is not repealed, they ought both to have been 
there set out. 

The statute 36 Geo. 3. c. 9. intituled, '' An act to prevent 
obstructions to the free passage of grain within the kingdom," 
recites, that divers persons have assembled themselves in great 
numbers, and committed geeat violences, with intent to hinder 
the passage of corn and grain from place to place, whereby the 


•V, 


(1) See Assaults with Intent to Murder, p. 112. 

(?) Abolished by 56 Geo. 3. c. 138. it ' 

necessary 
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necessary circulation of com and grain within the kingdom may 
be prevented and then enacts^ ‘‘ that if any person or persons 
shall, from and after the passing of this act, wilfully and mali- 
“ ciously beat, wound, or use any other violence to or upon any 
“ person or persons, witii intent to dete.i' or hinder him or them 
from buying of corn or grain in any market, or other place 
within this kingdom, or shall unlawfully stop or seize any 
wheat, flour, mea), mal^ or $ther grain, in or on the way to or 
from any city, market^ town, or place in this kingdom, or shall 
wilfully and maliciously break, cut, or destroy any waggon, 
cart, or other carriage, wherein any such wheat, flour, meal, 
malt, or other grain, shall be loaded, or the harness of any horse 
** or horses, drawing or carrying the same, or shall unlawfully 
** take oflP from any snch carriage, or drive away, kill, or w^ound 
any such horse or horses, or unlawfully beat or w'ound the 
** driver or drivers of any such waggon, cart, or other carriage, or 
horse, so loaded, with intent to stop such wdicat, floor, meal, 
** malt, or other grain, or shall, by cutting of the sacks, or otlier- 
“ wise, scatter or tlirow abroad any such wheat, flour, meal, malt, 
** or other grain, or shall take or carry away, destroy, spoil, or 
damage tlie same, or any paprt thereof, every and all such person 
** or jiersons, being thereof lawfully convicted oeforc any two or 
** more justices of the pence of tin* county, shire, slewartry, riding, 
division, town, or place corporate, wherein such offenct; or 
** oflcnccs shall be committed, or before the justices of the peace 
** in open sessions (who arc hereby authorized and empowered 
summarily and iinally to hear and determine the same), shall he 
sent to the common gaol or house of corre(‘tion, there to coii- 
** tiiuie and be kept to hard labour for any time not exceeding tin; 
" space of three months, nor less than one moath/^ — Sect. 1. 


“ If any such person or persons so convicted shall commit any 
“ (xi the offences aforesaid a second time, or if, from and after the 
passing of this act, any person or persons, with intent to pn;- 
vent or hinder any corn, meal, flour, malt, or grain from being 
'' lawfully carried or removed from any place whatsoever, shall 
“ wilfully and maliciously pull, throw down, or otln rwise destroy 
** any storehouse or granary, or oflier place in which corn, meal, 
flour, malt, or grain shall be then k(;pl, or sh«'ill unlawfnfly 
“ enter any such storehouse, granary, or other place, and take 
and carry away any corn, flour, meal, malt, or grain therefrom, 

“ or shall throw abroad or spoil the same, or any part thereof, or 
shall unlawfully enter onboard any ship, barge, boat, or \esse\, 
“ and wilfully and malifciously take and carry away, cast and 
** throw out therefrom, or otherwise spoil or damage any corn, 
flour, meal, malt, or grain therein, every person so oiFendiug, 
" and being thereof law'fully convicted, shall be adjudged guilty 
“ of felony, and shall be transported for the space of seven years, 
in like manner as other felons are directed to be transported by 
the laws and statutes of this realm ; and if any such offender, 
" so transported, shall return into this kingdom before the expi- 
ration of the said seven years, he or she shall suffer death as a 
felon, without benefit of clergy.” — Sect, 2. 

3 c 2 Pa^e 
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Page, IS4.— Dele Sect. 3. the clause of 39 Eliz. c. 9* which 
takes awliy clergy from those who forcibly marry women 
againsf the provisions of 3 H. 7. c. 2. — that clause being’ 
repealed by 1 Geo. 4. c. 1 13. 

Page 206* line>9< fronf the bbttp^r^Insert the word no,” viz. 
instead of * thatf it^is " that it is no part.” 

'j. I 

Page 284.— And Note, @ergy is restpred to the offence of 

taking^fewai^ to restore stplen goods by 1 Geo. 4. c. 1 15.” 
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A TABLE 



PRINCIPAL MAtTiSS 

CONTAINED IN THE 

FIRST VOLUME 


Such of the Contents as have the Letter (N) added at the End, r^er to the Notes, 


Causcd by a potion, or by striking, was an- 
ciently held to be murder. Pa^fe 94 

Administering poison to procure abortion. 

113. 753 

ABJURATION OATH. 

Hie offence of reusing to take the abjuration 


ABORTION born, and she does it in pursuance of such ad- 

vice, tlie adviser is an accessary in the mur- 
der. 9^5. s. 17 

In piracy, accessaries are triable in the sane 
manner as principals. 254. s. 13 

Who shall be deemed accessaries in piracy. 253 
Accessaries to a murder at sea may be tried 
within the realm. 94 

oath, and the reasons for ordaining it. 69, 70 accessaries in petit-larceny. 152 

( lergy taken from accessaries before me tact in 
ABBEY LANDS, robbery. 216 

To molest any abbey lands granted by lien. 8. accessaries before, in arson. 

is, prmunire. ^ Accessaries after are still intitled. 141. s. 21 

ACCESSARY. accessaries after the fact in maim. 81. (N) 1 

* 11 1 ’ • Receivers of stolen goods are made accessaries 

Whatever r.;, ! make a man an acKSsary m ® 216.219 

clony, wdl make him a principal ,n high ^,ee.ssaries before the fact to felonies committed 
treason. 15. s. 39 i • , .i i • i 

Thm. mav be accessiries in tietit treason *“S'' *cas, or accessaries on tlie high seas, 

inert may DC accessaries in petit treason. may be tried within the Aahn. 286 

„ . «. ,*■ J Receivers of stolen choses in action may be 

But he ollence of the access^ can nev r be of, j ^ goods, &c. 236 

a higher kiltd than that of the principal.^ ^ ^ ^ 

In forcible marriage, to receive the offender convieted. 
makes the receiver an accessary after the fact. 

124. s. 9 To forge any acceptance of any bill of exchange, 
Clergy taken from accessaries before the fact in &c. is felony without clergy. 30l, 302 
burglary by 3 & 4 Will. & Mary, c.^9.^ ^ ^ ACCOUNTANTS, ENERAL. 

In felonies by statute, accessaries 4hall be liable To forge the name of the accountant-general in 
to the rules respecting accessaries by common chancery is felony without clergy. 280 

law 73.105.136.254 ACQUITTANCE. 

A wife cannot be an accessary for receiving her ^ „ ... , i 

guilty husband. 4. s. 10 » felony wlhout clergjj 

’^.*"'^'*““^'’”*“55 ACTIOKONHIECASE. 

In manslaughter there can be no accessaries be- Quaere, If a tenant who builds a dove-cote, with- 
fore the fact. 89. s. 2 out the license of the lord of the manor, is not 

If one advise e woiian to kill her child yet un- subject to an action on the case? 693. s. 8 

Cannot 
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Cannot be brought for a common nuisance. 696 letters insinuating a desire to fight^ is a very 

An innkeeper is subject to it^ ibr reiiising to en- high o6ence. 487. s. 3 

tertain a guest. 7l4. s. 3 There may be an affray without actual violence^ 

An action on the case lies in the nature of a wri' as goin^ armed in such a manner as may na> 
of conspiracy for a false and malicious pros6- turally inspire terror. 488. s. 4 

cution for any crime, whether capital or not. How such offence is prohibited by statute {vide 

445 Hiding Armed.) 

For a libel, the truth may be pleaded in justifi> Magistrates may proceed against and commit 
cation. 543. (N' offendus eitlier ex offieh or by force of writ; 

ACTING PLAYS ' record must be certified?^ 

. . , . into the excheqi^pr; in the last case, into chan- 

How for It may be nuisance. 693 (.gj-y, *6. s. 5 

An\frn ATTV Tl*® under-sheriff may execute the wirit directed 

. . ‘ * by 2 Edw. 3. if it is directed to the sheriff. 

The admiralty courts may take cognizance of any 489. s. 7 

offences against 16 Rich. 3. c. 5. for pursuing ^one shall wear armour under pretence of fear; 
questions touching the king, .in the court of but a man may ass-imble his neighbours for 
Horne. 54. s. 18 the protection of his house. ib. s. 8 

But the Jurisdiction must appear on the face of jyor arc private weapons, or coats of mail, with- 
tlie libel. - ^ ib. s.19 in the statute. ib.s,9 

All felonies, &c. within the admirals jurisdiction Nor those who arm themselves to suppress dan- 
shall be tried in tlie county by the king’s com- gerous rioters. ib, s. 10 

mission. 255 How far an afiray may be suppressed by a pri- 

So they may be tried either at sea or upon land, vate person. tb. s. 1 1 

in any of the king s! dominions, by commis- ^ny one may part people fighting, or going to 
sion directed to the admirals, &c. undeir the fight, till the heat be over, and then deliver 


seal of the admiralty. 256 

What offenders may be tried by the admiralty. 

254 to 260 

Tlie court of admiralty shall be held twice a-year, 
at the Old Bailey y and in such other places iis 
‘chc lord high admiral shall direct. 258 

How the judges of Uie court of admiralty may 
proceed. ib. 

AD QUOD DAMNUM. 

Is necessary before an ancient highway can be 
changed. 699 

ADVERTISING. 

5 a reward with “ no questions 
’ for the return of things stolen or lost. 


fight, 1 

them to the constable, to be^^^taken before a 
magistrate to find sureties. ' ib. 

f any dangerous wound ensue from such affray, 
a bye-stiinder is justified even in wounding 
tlie offender in order to secure him until the 
event of the wound be known. 490. s. 12 
A constable is Iwund at bis peril to apprehend 
^SSl? and persons refusing him their 

a^tance may be fined aiid imprisoned. 

V ib. s. 13. 
constable may imprison persons actually in 
his view engaged in an affray, even if the af- 
fray be made upon himself, until he can take 
them to a magistrate; but if only hot words are 
used, he can only command tliem to awid 
fighting, on pain of imprisonment. ib. s. 14 


incurs a penalty of £50. 210 And if the afiray be in a' house, or affrayers fly 

For purchase of place .s under government, lo a house, the constable may break open 

penalty of £50 by 40 Geo. 3. c. 126. 750 doors. ib, s. 16 

' Rut he is only to preserve tlie peace, and not to 
‘ punish the breach of it, &c. 491. s. 17 


ADV1C:k, 


To advise a prisoner to stand mute is a con- 
tempt of court. 64 


A justice may issue his warrant to apprehend an 
affrayer, &c. ib. s. 18 


A privy couDi'il to refuse advice is contetnpt of Where a dangerous wound is gi'^^en, a justice 
prerogative, 65 may either commit or bail the offender. 

ib s. 19 

AFFRAYS, Aftiays are, in general, punishable by fine and 

To make an affray in any of the king’s inferior imprisonment; in proportion to the beinous- 

courts of justice is highly finable. 62 ness of tlie ofleiice. ib. s. 20 

What amounts to an afiray. 487 As in fighting a duel, or carrying a challenge (for 

It IS a public offence to the terror of the people, which one was fined £100), or by attempting 


ib. s. 1 

Therefore an assault in a private place is not an 
affray. ib. 

Affrays are inquirable of at the leet as common 
nuisance.*!. ib. 

No quarrelsome or thrtatening words will amount 
to an affray. ib. s. 2 

But a constable tn^^y carry a tbreatener before a 
magistrate to find sureties. t6. 

To send or to carry a challenge, or to dispei-se 


a rescue, 0 obstructing officers in the dis- 
charge of their duty, or by committing the pf- 
fence in any consecrated place. 

492. 9. 21, 22, 23 
By 5 6 Edw. 6. c. 4. to quarrel, chide, or 

brawl, in any church or church-yard, incurs 
suspension ab ingrmu ecclesia in a layman, 
and from ministration of office in a clerk, for 
so long as the ordinary sh^ think fit. 

* 'i ■'"to 
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To smite.or lay violant handa upon i od&r i By 1 whoorer shall refuse the 

church or church-yaid, ipso facto excommuni- oaths of alle^ance, &c. shall be conunittedi 
cates the ofiender. 492. s. 25 5rc. 68 * s. 4 

To strike another with a weapon in a church or ALIEN 

chtttcb-yard, or to draw with that intent, in- i„ SmUmi owes a local a H<»gia"oe. 

curs excommunication as aforesaid, and tlwj o "o 8 . s* 5 

offender, on conviction by a jury, or coi^- n<„v ^ be indicted for treason. ib. 

won on the evidence of two witnesses, shdl whether in amity or not, who invade Ae 

have one of his ears cut off. 493. s. 26 Ungdom in a hosttte manner, sliaU be tried by 

And there must be a precedent conviction ^nt niartial law. 9» »• 6 

to the ordinary, or the offender shall not be 

excommunicated. * i6. s. 27 AMBASSADORS. 

&n (uwMHkmetM is no excuse under Ais sta- ^ley are to be dealt wiA in cases of trea- 

„,*“**; 1 * *, ■ son and oAer capital offences. 8 . s. 5 

Churchwardens, occ. who turn persons from a * 

church, &c. for disturbing the congregation, ANGLESEA. 


are not within tliis acV 


ih. s. 29! 


Hie ecclesiastical court may proceed uiion ’thel'^^^^'i’ “ considered as the next county^ 

two first clauses. ib. (N) 

By 1 Mary, c. 3. to disturb any licensed preacher, APPEALS, 

to break any part of the church, is imprison* Whoever appeals to Home incurs prd^munire* 53 
ment for three months, &c. ib. 

How such oflender shall be tried. 494 ARMED AND DISGUISED. 

To disturb a reader of Ae Common Prayer is vvhocvcr, being armed and disguised, shall steal 
_ u f fiA out of a river or i>ond. or rescue an of- 

By 1 Will.&Mary, c. 18. to disturb any tok- feT^dcr, shall suffer witliout clergy by 9 Oeo.l. 

rated preacher incurs a penalty of 120 on con- , 4 19 , . (N) 

viction before anyjust.ee, on the oaA of two Jy place where 

Witnesses. id, S. 32 Ivirr]* rAn#1. Xro* or 


ArFIJlMATION. 

By 8 Geo. 1 . c. 6 . the affirmation of quakers 
shall have all the consequences of an oath. 

442. s. 24 

AIDING AND ASSISTING. 4 
Diose found in a special verdict to have been 
aiding and assisting a rebellious insurrection 
are guilty as principals 
Not within tlie statute 


deer are kept, or in any high road, &c. or 
sludl destroy any fallow deer, or rob any war- 
ren. If 9. 

Gr shall a.'^semblc to the number of three, for the 
purpose of smuggling. 662 

In wluil manner the oflenders must be armed. 

665 

ARREST. ' 


C. 8. 


12. s. 26 A person not submitting to an arrest by toarrasity 
of stabbing, l.fac. I if unavoidably killed, the officer is justified. 87 


123 


In rape, all aiders present are principals. 
ALLEGIANCE. 

By 13 Car. 2 . c. 1 . corporators i\just take ihc 
oath of allegiance, &c. at the same time when 
the oath of office is administered. 24 

By 1 Geo. 1 . all officers, civil or military, shall 


^9 How far one person may interpose to rescue 
another from an arrest, without incurring the 
guilt of murder, if death ensue. 103 

What homicide, in endeavouring to escape from 
an arrest, shall be deemed murder. 104. (N) 


ARMS AND ARMOUR. 
Sec ArFA*.ys. 


BytsS.t^c^terfwho hold places Z r"1r 

of ^st, shall take the oaA, &c. ib. ; 4 ’whoever shall embexrie Ae 

Alleg.^ IS so inseparable from a natural-born ^ ^ ^Os. shall be 

50 


guilty of felony. 

ARSENALS. 

. 3. c 

"destroy the king's 
without clergy. 


subject, that he cannot by any means renounce 
it. , ^ 8 

By 11 Hen. 7. c. 1. it is declared, that all .sub- 

ifn» By *2 <=• 24 . whoever shall damage or 

dntv Lnvti nf <l®^"'oy ““e •‘‘"g’s atscnaU shall suffer death 

^^toy of his aUegiance be^nv.ct^of any, ^ , 3 g 

Ih^efore every kin^ /or tbe tim beir^ has a ARSON. 

Ihl people are bound to resist him. ' ' ib. determinations on Ae offence of 

Allegiance is due before coronation. ib. s. 18 , ... , . . 

By? Will, & Mary, c. 2 . Ae peopieof £ag/aad malmiously burning *e goods of 

are absolved fn^ Aeir aUegiaare to a ^pisli ^ M^woiovs Mischiet). 

successor. § 21 Burning manufactories. ^ 140 

abuficbrs. 
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589 


ARTIFICERS. 

Hie offence of seducing them. 

ASSAULT AND BAITERY. 

An assault is an attempt, with violence, to do a 
corporal injury to another. * ’ 109 

As by striking at him; or pointing an offensive 


comjnit till the assizea; but the oilender may 
be brought up by kAeatcorptitf and bailed. 88 
Anciently they might have been bailed by twelve 
men upon the writ de odio ti atia. ib. 

By 21 Jac. 1. c. 26. to ^knowledge, or procure 
to be acknowledged, any . recognizance, bail, 
&c. in the name of any other person, without 
^ . _ their consent, is felony. 420 

weapon; holding up a fist, &c. or any other In putting in bail befi>re,a judge,, if a man per^ 
act done in an angry manner. 110. s. 1 xonate another in one coun^, and the bail be 
But no words whatsoever can amount to an as- Jn another, the trial shall be where the 

ib. personating was Committed. 421 

An offender may be found guilty of the a.ssauU, Tlie bare personating or acknowledgilg is no fe- 
and acquitted of the battery. ib. lony, but a misdemeanor, unless Ac bail be 

A battery is injury actually done to the per- filed. ib. 

son of another; as spitting in his face, tread- Bail put in in feigned names, and no such per- 
ing on his toes, jostling him in a revengeful sons exist, the offender cannot be prosecuted 
manner. ih. s. 2 for personating; but he may be set in the pil- 

Every battery includes an assault ; therefore if | fory. ib. 

the assault be ill laid and the battery good, it By 4 & 5 Will. & Mary, c. 4. personating bail, 

is sufficient. ib. before commissioners ^authorized to take bail 


ill actions depending in the courts at West- 
minster, by wnich the person nersonated shall 
be made liable' to pay, &c. is felony. ib. 

BAKERS. 

See Bread. 


B.\NKS. 


647 


How a battery may be justified. ib. s. 3 

iSo» assault demesne may be taken advantage of 
on an indictment, as well as in an action; it 
may be given in evidence under not guilty in 
the first, and must he pleaded specially in th 
latter. ib. 

How assaults and batteries are punished. »5.s.4„ ^ -..i 

Awaulting peers or members o^parliament. J18 % * & 3 Uyi. 6. c. 1.5 bakem arc punishable 

Assaulting fler^men. 117 for conspiring to raise the price of victuals^ 

Assaulting a privy-councillor. 46 

Ascault for money won at play. 116 

Assaulting in the streets, with intent to .spoil Die offence of destroyingtliem, 339 

clothes. 1 14 

To assault by shooting at another. 112 fev BANK OF ENGLAND. 

Assaulting with intent to rob. 11.3 ^ belonging &;.th« Bank of 

Assaulting a master woolcomher, &r. 115 RnAand 160 

As^lting a commander, by mariner, to hinder ‘ ries with intent to defraud the Bank of 
him from Bghting Ins ship. 117.2.53 I59 

AirAINDER * BANKERS. 

Dirceny by, of securities deposited - with them. 

Anciently it was thought tliat any one might kill 150 

tin attainted person. HO, s. 8 BANKRUPTS. 

But it is now determined to be murder. 04.s.l.‘»,-, _ a t i . /-o.' 

An attainder in piracy corrupts not the blood. “ fraudnlent bankruptcy. .5fi0 

2(S«.s.43, BAETISM. 

ATTEMPT TO ROB. jUy ^ ^ ^ popish recusants neglecting to 

By 4 Geo. 4. c. 54. whoever shall assault ano-l baptize their children within one month after 
Iher by menace, or in a violent nuum< r de their bijth by a lawful ministe*^, kc. forfeit 
mand their property with an intent to rob, £100. 392. s. 22 


shall be guilty ot felony. 1 

How the tin. offence must be laid and proved. 


BARONS 


ATTORNIES. 


114 exchequer, ‘Of jitcA, are not within the 

^ statute of treasons. 19 

Tl A llbt A TT? V 

in what case .in attorney may proseeutd*' or do- .dak 

fepil in the court where he us inrollcd on a Who shall be^id to be a barrator ; in what 
special retainer without being guilty of main- manner sucti^lh offender is to be proceeded 
tenancQ. 460 ag^jjist; and to what punishment he is liable. ^ 

AUTHORS. 474. 477 

How far authors and booksellers have an exclu- BARRISTERS. 

si?e right in literary works. 629 to 639 See Counsellors. 

By stat. West. 2. C.49. none of the king’s coun- 
sel, &c. shall receive iny freeliold while the 
^"ticc of the peact' cannot bail in homicide thing is in plea. ^ 4G4. s. 10 

'\fyrinnhm or se defendendo, but must A barrister receiving part of |d /itiisa^es, 

. ^ I w after 
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ftfler the suit is determined^ is not wi jiin 28 A recognizance tor such surety may be forfeited 

£dw. t. c. 11. against champerty. 466. s. 19 by a commission of die oi^nce intended to 1^ 

A barrister cannot justify indirect practices to prevented by it. 486. s. 5 

influence a jury. 4W. s.5 mrAiwrv 

A Counsel, htning received his fee, may lawfally BIuAMY. 

set forth his dient’s cause to the best advan- By 1 Jac. 1. c. 11. any married person who shall 
tage, but he cannot give him money to main- marry another person, the former husband or 

tain his suit. 460. s. 28 wife being alive, shall be guilty of felony. 635 

Barristers are liable to punishment for any de- Hie offenders may be tried in the county where 
ceitful practices. 461*8.^1 they are apprehended. ih» 

By stat. West. 1. c. 29. if they ^guik the court If the husband or wife shall be continually re- 
or the party, they shall be disbarred and iir inaining beyond tlie seas by the space of seven 
prison^ &c. • i years together. ib, s. 2 

And ’Counselors not sworn are as much with Or shall be absent the one from the other for tJie 


this act as Serjeants, &c. ib. s. 3 

BASTARD. 

By 21 ,Tac. 1. c. 27. if a woman be delivered < 
a bastard child, and privately endeavour 1 
conceal the death of it, so as to prevent it be- 
ing known whether it be bom alive or not, ex 
cept the mother can prove, by one witnesi 
that such child was born dead, she was 
suffer as in case of murder. 

But evidence upon the same, as in other cases 
but jury may find the mother concfealcd th 
birth. 

BAWDY-HOUSE. 

An insurrection to destroy a?/ bawdy-houses i 
high treason, from the generality of the inter 
lion. 11..S. 2 

A man may be bound* to hi.s good behaviour ft 
haunting bawdy-houses with women of bac 
fiime. 485f# 2 

How offenders my be apprehended, and prose 
cutions carriM on. 71' 

BKHAVIOUR. 

A justice of the peace may commit one guilty o 
a forcible entry if he refuse to give surety fo 
his good behaviour. 497 

The author of an obscene writing may be bount 
to his good behaviour as a person of evil farm 

• .545, s. Ij 

By 34 Ed w. 3. c. 1 . justices of peace are roquirci 
to take of all them that Bfe not of good fiim- 
sufiicient surety for their good behaviour. 48.5 
But this means of such only as intend to break 
the peace. % ib. s. 2 

Or those wlio by quarrelsome behaviour give 
just suspicion of their readiness to break the 
peace. ib. 

As for offences contra honos ?/?ores,’as frequent- 
ing bawdy-houses, speaking contemptuously 
of a magistrate, though rUt in the execution 
of his office; or of a constable or other inte- 
rior officer in tlie discharge of hi&duty. ib, 

Bui this surety cannot be re^uirSi for barely 
'callif% another names. 486.#^ 3 

This power in the magistrate is discretionary, 
and he may lake tlie surety of all whpse be- 
haviour involves them in the description, ofl 
persons of evil fame. ib, s, 4 

But if he commit tor want of surety, he must 
shew the cause with convenient certainty, ib. 
Jnsbutces in which Ijhis surety lias been taken. 

# i6.(N)l 


space of seven years, within the kingdom, the 
one not knowing the other to be alive within 
that time. ib. 

Or if either of them shall be .divorced, or the 
marriage declared void by tlie spiritual court 
at the time of tlie second marriage. ib. s. 3. 
Or if either of the parties are within tlie age of 
consent. ib. 

Bui this offence shall not incur attainder, cor- 
niption of blood, loss of dower, or disherison. 

ib. s. 4 

A divorce a vinculo mafrunonii,^^<\ also d mensd 
et thoro causa ndulterii or is within the 

exception of this statute. ib. s. 5 

Where one of the parlies is within tlie age of 
consj^nt, the other is tliereby also exempted 
from the felony. ib. 

If the first marriage be beyond sea, and the lat- 
ter in England, the party may be indicted for 
it in England. ib. s. 7 

And qv(cre^ if he may not, though the first mar- 
riage be in England, and the second beyond 
sea. 886 

Tlie first and true wife is not an admissible evi- 
dence against her husband. ib. 

The production of the scutence in a suit for jac- 
titation does not preclude tlie proof of the 
marriage. ib, 

f such a sentence were conclusive evidence 
against the fact of marriage, yet it maybe im- 
peached by fraud or collusion. ib. 

low the^pffence must be proved, ib. (IV) 

BISHOP. 

Sec Tbi/r.MiuViKF. Popcnv, 

!.very bishop may convict for heresy within his 
own diocese, and proceed to punish by church 
censure'*. 354 

lut no ot/ur spiritual judge can. ib. 

}y 24 Hen. 8. c. 9. Ihe archbishop of either pro- 
vince riiay cite the offender, if the immemale 
ordinary consents, or if he neglects his duty. ib. 
5y 11 & 12 Will. 3. c. 4. whoever shall convict 
a popish bishop of saying ma.s.s shall receive 
£l00, and the offender be condemned to per- 
petual imprisonment. But this is repealed by 
18 Geo. 3. c. 60. provided the offender shall 
have taken the oath therein prescrilicd befoPie 
any prosecution commenced. 394 

nd by 31 Geo. 3, c. 32. Roman Catliolic 
shops, on taking the appointed test, may. " 
mass. ib. 

IXUCK 
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BLACK ACT. 


By 9 Geo. 1. c. 22. It iff felony without clergy to 
appear, armkd and disguised, in any inclosed 
grounds where deer^ hares, or conies are usu> 
Sly kept. 179. (N) 

Otf in any high road, open heath, common, or 
down. ib. 

Or to hunt, wound, destroy, or steal any fallow 
deer. ♦ ib. 

Or to rob any warren where hares or conies arc 
usually kept. ib. 

Or to steal or take away any fish out of any river 
or pond. ib. 

It is also felopy without clergy, whether nnned 
and dismis^ or not, to hunt, wound, destroy, 
or steah any fallow deer in any of the king’s 
inclosed parks or forests. ib. 

Or to break down tlie head of any fish-pond, 
whereby the fish shall be lost or destroyed. 180 

Or to kill, maim, or wound any cattle. ib. 

Or to cut down or destroy any trees planted in 
any avenue, or growing in any garden, orchard, 
or plantation, for ornament, shelter, or profit, dt. 

Or to set fire to any house, barn, out-house, or 
to any hovel, c»)ck, mew, a stack of com, 
straw, hay, of wood. >6. 

Or to maliciously shoot at any person in any 
dwelling-house or other place. ib. 

Or to send any letter witliout any name sub- 
scribed thereto, or signed with a fictitious 
diame, demanding money, venison, or other 
valuable thing. ib. 

Or to forcibly rescue any person in custody for 
any of the aibove ofleiices. ib. 

Or to procure, by gift or promise of reward, any 
person to join in committing any such unlaw- 
tul act. ib. 

BIACK LKAD. 

By 25 Oco. 2. c. 10. to outer a black lead mine 
by force, and tjke away wad, cawke, or lead, 
&c. their aiders and abettors, shall be trans- 
ported for seven years, or whipped. 170 

BLASPHEMY. 

S('C IIP.I IGJON, 


Nor isttbe stealing a bond felony by the common 

law. 148 

But by 2 Geo. 2. c^25. the steidiug of bonds and 
certain other dmes in action is made such fe- 
lony as stealing the property they secure 
would be. 195 

Tlte offence of forging bonds. 302 

Those who have an equitable interest in a bond 
may maintain another for the recovery of it. 

467i s. 19 

By 7 & 8 Will. 3. bonds given to procure the 
return of a member to parliament are void,* 
and the giver/.hereofshall forfeit £390. 4 17. s. 8 
A bond by a deputy to pay a certain sum at all 
events, is bribery, and void. 416 

But not a bond to pay half the profits, or a cer- 
tain sum out of the profits of the office for a 
deputation. 416. s. 5 

Tim obligee may rase out libris and insert marcis, 
without being guilty of forgery. 264 

To make a bond for x500 seem to be a bond for 
£5000, by adding another cypher, was forgery 
at common law. ib. 

But forging a bond containing a mere gift of 
personal chattels is not within 5£lu. c.l4. 

;v>300. S.21 

BRAWLING, 

See An'RAYS. 

By 5 & 6 Edw. 6. c. 4. whoever shall brawl, ^c. 
in a churcli or church-yard, the ordinary, on 
proof by two witnesses, may suspend a layman 
ab ingressu cccletia, and a clerk from tninistra- 
tMm. 492. s. 24 

BREACH OF TIIE PEACE. 
Seditious words, against religion, are indictable, 
an tending to a breach of the peace. 358 
In what cases such homicide as happens in the 
execution of an unlawful action, where the 
principal design was a breach of the peace, 
shall be construed murder. 101, 102 

An ineffectual attack upon another for the pur- 
pose of robbing him, is punishable by fine and 
imprisonment as a breach of the peace. (&c 
A n I.MPT TO Rob.) 213 


All blasphemies against (iod, or nmtnraelious BREACH OF TRUST, 

reproaches of our Saviour, are i. lienees at • i • v v i. i* • 

common law, punishj^blc by the teoipora! cases m which a breach of tnist is made 
judges with fine, imprih(’!uneiit, and infamy. felony. l53. 155. 160. 

3,‘>8 BRIBERY. 

BLACK MAIL. Definition of this offence at common laW. >v 414 

By 43 Eli - c. 13. whoever, inhabiting near the By 12 Rich. 2. c 2. the great officers of state 
borders oi Cumberland, Westmoreland, or shall be sworn not to appoint any of the 

ham, shall take any persons or goods, and im- king’s officers fc^eward, 415 

prison them till ransom made, &c. &c. shall By ^ c> 5. no sheriff shall kt his baili- 

«u(fer deatli witliout clergy. 534 wick to fann. ib. 

By 5 Sc 6 Edw. c. 16. whoever shall procure 

BOATS, I m office by bribery shall be disabled to hoW, 

The offence of rowing unlicensed bumb-boats. *^* 

226 to 236 within this act; but the offices 

BOND. ' of chancellor, register, or commissary of the 

- , ’ j ecclesiastical courts, are. 416. s. 4. 

See U-suBY, Extortion. : person once disabled can be again restored 

pealing an obligation is not within 21 Hen. 8. by any pant or dispensation. ib. s. 5. 

\7. 156 A colourable bond by a d^ty of an office is 

C.V ^ 1 X void; 
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Toid ; Init a bond to pay half the ^ or ai If the defendant traverse the diarge of repair, 
aunt certain, for ^ deputation, is good. 416 the attomey^^ral may take a traveieO upon 


above statute does not attend to the plan 
taticms. i6 

Anciently, bribery in a Judge ivas punished as 
treason ; and now all bribery is liable to de- 
privation, fine, and imprisonment. ib. s. 6 
The Earl ^ Middlesex fined £5000 for bribery 

* s. 7 

An attempt to influence another by means of a 
bribe is highly criminal ; |md offering money 
to a pri^-coancillor for an office is punish- 
able by fnformation. 4 1 7. (N) 

By 7*& 8 Will. 3. c. 7. all securities to procure 
a seat in parliament is void ; and the giving 
of such a bribe incurs a penalty of £300. 

• ih. s. 8 

But if the election is void, no action lies for tliis 
penalty. ib. noth. 

By 2 Geo. 2. c. 24. candidates or voters giving 
or receiving a bribe for a vote** at election: 
forfeit £500, &c. ib. s. 9. 

But if the offender, within twelve months, disco- 
ver another offender, so as he be convicted, 
the discoverer not having hims(*lf bet^n pre- 
viously Anvicted, he is indemnified ; hut no 
prosecution shall be after two years, ib. s. 10 
Tliis statute does not take away the common- 
law process by indictment or information. 

ih. (N) 4 

But die Court will not grant information, ex- 
cept on special grounds, till after the two 
years are expired. ih. noth. 

And perhaps tliey will remit sentence on an in- 
dictm<jnt upon a recognizance to appear at the 
end of tlie two years. ib. (N) 

BRFAVEltS. 

No brower shall conspire to raise the price of 
victuals. 647. s. 1 1 

BRIDGES. 

Persons bound to repai- lliera must make them 
of sufficient height and strengtli, according to 
the course of the water. 706 

ITie repair of bridges lies upon the county, un- 
less such part as is witliin a franchise, if there 
be no special tenures or prescriptions to tlie 
contrary. ib. 

A corporation or other person may be liable 
either by tenure or prescription. ib. s. 2 
But a mm is not bound to repair a new bridge 
built by himself for the common good. ib. 

But tenant at will of a house adjoining a 
bridge is bound to repair^is house in res^ket 
of his possession. ^ ib. (N) 1 

And if a particular district bound to repair one 
kind of bridge, build another kind, of more 
.general utility, the county shall repair it. ^ 707 
Any individual who is liable to repair a blmge 
may be made a defendant for not repairing, 
and shall. pay such fine as shall be assessed; 
but he may nave a remedy over against those 
who are equally liable for tlieir contribution. 

ib. 8. 3 

A plea that the detedanl is not bound to repair 
,is bad, unless it ^ew who is so bound, ib. s. 4, 

V ! 


traverse, and surmise, the defendants 
are bound to repair, but noinbabitairt shaQ be 
upon the jury. 707. a. 5, 6 

The indictmeiit must allege the kind of bridge, 
and if the obligation arises from tenure^ it 
must state where the lands lie* iA 

By 22 Hen. 8. c. 5. the sessions .are eippowered 
to inquire, hear, and determine annoyances of 
broken bridges in the highways, and to order 
their repair. 708. s. 7 

Where it cannot be known who are bound to 
repair, bridges without a city pr town coipo- 
rate shall be repaired by the covmty ; if within, 
then by the city or town ; and if the bridge 
shall be part in one city or county anid p^ in 
another, each shall repair the part bccor^ngly. 

ib. s. 8 

The mode in which assessments shall be made 
and levied for Urn repair of bridges. The 
manner in which the justice may issue process, 
&C. 708,700 

How the highways at the ends of bridges, within 
tlie s]>ace of 300 feet, sliall be kept in repair. 

711. s. 18. 

No private bridges are witliin flld* purview of the 
above act. ib* 19 

low far the power of the justices cxtend.s under 
this act. t6. '8. 21 

•Vho shall be considered as inhabitants wit^'in 
the words of the act ib. s. 22 

The assessment to be made distinctly on each 
inhabitant. ^ i7>, s. 23 

^roin which no inliabitant can claim any exemp- 
tion, not even by charter or act of parliament. 

712. 8. 24 

I is questionable .whether a borough which hath 
no bridge be not liable to contribute to the 
repair of the county bridges. ib. s. 25 

jy J v\nn. c. 18. the sessions, upon any de- 
cayed bridge being presented, may levy a tax 
for the repair. ib. s. 26 

All questions concerning the repair of bridges 
sIkxU be determined in the county where they 
lie. i6 

Exccjit the right of repair either to private per- 
sons or parishes shall come in question, ib. 
TTie 12 Geo. 2, c. 29. authorizes the levying tlie 
county-rate, and orders that the repairs of 
bridges shall be paid therefrom. 713. s. 27 
Mode of obtaining materials for repairs. 714 

BUBBLES. 

To project any scheme by public subscription, 
to the prejudice of national trade, fee. similar 
to tlie South-Sea project, incurs a prammire 
by 6 Geo. 1. c. 18. 60. (N) 

BULLION. 32 

By 6 & 7 Will. 3. c. 17. none shall cast ingots 
of silver, in imitation of Spanish bars, on pain 

of £500. 38 

None shall export any molten silver, without 
being markca at Goldsmith*s Hall, and a cer- 
tificate from one of the wardens, that oatli had 

been 





?<S4 


A TABLE OF PRINCIPAL MATTERS. 


been made by the owner and one witness^ 
that the eame was lawful silver, &c. 38 

All silver shipped without such mark and certi- 
ficate may be seized 40 

No broker, not a goldsmith or refiner, shall buy 


fbot{over the threshold, or with an instrument, 
weapon, or a hand, or hook, or a pistol within 
a window, or to turn the key of a door, or to 
lift up a latch, are sufficient entrances to sa- % 
tisfy the word inttwoU. 132 


or sell any molten silver on pain of six months But the thing with which the entry is made, 


imprisonment. 41 

By 7 & 8 Will. 3. c. 19. no bullion shall be 
shipped except certificate shall be obtained 
fi'om the mayor and aldermen of London, on 
oath of the owner and tzw zoitnesses, that the 
same is foreign bullion, &c. 39 

The cc^ificatc to be circumstantially certified to 


must be introduced for the purpose of com- 
mitting the felony; and therefore where a 
center bit was used for brnaking through a 
door which it had actually perforated, yet as 
it did not appear that any hand or instrument 
had entered for the purpose of committing the 
felony, it waf held insufficient. ib. 


tlie commi^ioners of customs, before any Tliose who watch on the outside while others 
cocket shatiWe granted. 40 enter, are equally guilty, though they never 

On default, the owner shall forfeit the bullion, enter at all. ib. 

and d^le value ; the captain of the ship. So if a servant who is* in the house open the 
£200, Iktf. ; the cocket officer, £200, and loss door feloniously for the thief to enter, both of 
of office. ' ib. them {ire guilty of burglary. ib. 

Bullion may be exported without observing the In what place. burglary may be committed. l33 
regulations of the above act, by license from Burglary may be committed by breaking, &c. 
the treasury, 43 Geo. 3. c. 49. 41 houses, churches, or the gates of a walled 


town ; and in houses, the word mansionalis is 
indispensably necessary. ib. 

A house wherein a man only dwells lor part of 
the year, or which he has actually hired, but 
not moved into ; or a chamber in an inn of 
court, or a house hired by a man’s wife for her 
separate residence without his knowledge, for 
it is the husband’s house ; are all sufficient to 
satisfy the words domus mansionalis. ib. 


BUllOLAttY. 

Is a felony at common law, in breaking and en- 
tering the nutnsion-house of another in the 
night wUhintentiocommii felony .Ch. 17. p. 129 
Hie word noctanier, which is absolutely necessary 
in every indictment for burglary, is satisfied by 
the degree of darkness which may prevent the 
<ptfender’s face from being known. 130. s. 2. 

There must be botli an actual breaking, and an And alf out-buildings adjoining to the house, or 
entry, to complete this oflence ; for it must be within the curtilage, are included, ib. (N) 
laid fregit^t inf which will not be satis- The indictment must lay it to the house of th$ 
fied, except in some special cases, by the no- lessee or first tenant, and not of any of the 

tional breaking implied by law in every tres- inmates, except they have the entire posses- 

pass. ih. s. 3. sion. 134 

Decision on breaking, &c. . ib. (N) 13ut a chamber of an inn of court is the house of 

Therefore if a house be assaulted, and the owner the inmate, because there chambers are all as 

fling out his money, it is no burglary. ib. several houses, &c. ib. 

What breaking is sufficient. ib. s. 4. If the lodging be actually divided from the rest 

It must be more tlian tliat which is sup|) 0 sed in of the house, and have a separate door, it is 
a common trespass. ib. certainly the house of'the lodger. ib. 

.An entrance by an op^ u door, or through a hole, Even tliougb there are other inmates, or though 
or open window', js not a burglary. KjI the landlord occupy a cellar under the same 

But if the tliief had opened the door, or the wir- roof, if he does not sleep in the house. ib. 

dow, or made the hole, or had been in tlie No burglary can be committed by breaking 

house by the owner’s consent, and had un- ground inclosed, or a booth or tent. 136 

latched a door therein, or had gone down Die indictment must state, and th^ verdict find, 
chimney, it is burglary. ib. an intention to commit felony. ib. 

Or if he had assaulted the liouse, with intent to For if the intent was trespass only, it is no bur- 
rob, and tlio owner had vipehed the door, and glary. ^ ih, 

thereupondie had entered, it is burglary, ib. But where the fe?ony intended is made so by 
So, wliere divers, intending to rob a house, statute, that is sufficient. ib. (N) 

knock at the door, apd by that means obtain In what manner 'a,J»urglary is deprived of the 

entrance. ib. benefit of clergy. ib. 

So also, with the same intent, to take lodgings, The statutes which have been passed to prevent 
and then to fall upon the landlord. ib. this offence. 137 

Or under pretence of searching for felons to -y, TtTTinvTNr 

obtain entrance by authority of a constable, ib. " BuKNiNG. 

By 12 Alin. c. 7. to enter a house by night or ^ Arson. 

day with a felonious intent, without breaking 

it, and ici.break out of it in the night, is bur- To bum the house of which another is m pot- 
glaiy. 132 session is arson. Ch. 18. p, 137 

What entry is sufficient. ib. Any wocjd, underwood, or coppice, &c. is fe* 

The least entry with any part of the body, as a lony, 6 Geo. 1. c, 16. 325 

By 
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By 9 Geo. 1. c. !^2. any house, barn, Ir out> By 14 Geo. 2. c. ti. and 15 Geo. 2. 0. 34. efho- 

K/uiaa Ar/» iu A>tAnv mnfliAiit ^loYwtr * f A1 OVA* alioll atAol nr Lill witU tkat infant- nna nr 


ever shall steal, or kill with that intent^ one or 
more slieep, bull, cow, ox, steer, bullock, 
heifer, calf, or lamb, h^i do other cattle what* 
Si^'Cver, shall be deprived of the benefit of 
clergy. 198 


house, &c. is felony without clergy. • 141 

By 10 Geo. 2. c. 32. any coal-mine is death 
without clergy. 334 

By 43 Geo. 3. c. 58. any mill, is felony without 
clergy. 139 

By 6 Geo. 1. c. 23. assaulting witli intention to The word heifer in this act is used in contradis- 
bum the garments of another in tlie public tinctiontothe word coa?; therefore evidt^nce of 

street, is transportation. 114 tlie one will not support an ^indictment for 

By 22 8c 23 Car. 2. c. 11. & 1 Ann. c. 9# to stealing tlic other. ib. 8. 3 

bum any ship to the prejudice of the owners, By 37 Hen. 8. c. 6. whoever shall cut out the 
or freighters; and by 4 Geo. 1. c. 12. to die tongue of any tame beast, or of any person, 
prejudice of the underwritere ; felony without they being olive, shall pay treble damegps,aiid » 
clergy. 345 forfeit ten pounds. A . 341 

By 12 Geo. 3. c. 24. to bum the kiug*$ ships of Killing and wounding whei . _ malice 
war, or any of the arsenals, or the stores, 8cc. against the owner or i^t, traiSportatioa, 8cc. 

therein, felony witliout clergy. 50 by 4 Geo. 4. 344 

By 27 Geo. 2. c. 15. threatening by anonymous v CEPIT. ' 

or fictitious letters, to bum houses, barus, &t. ^hat will satisfy the word cevit in an indictment 
18 felony without clergy. 539 of robbery. St3 

_ BUOYS. CEllTIORARI. 

Destroying sliips buoys seven years transporta- . . _ , , . , , , . 

tion. ^ ^ * 350 A ceriwrart from the king's bench, is a ntpene-^ 

CAI*TAIN. restitution in a forcible entry. 

ww • o 1 11 -ir 11 512. s#*62 

if any captain, &c. shall wilfully cast away, CHAIIlME^ 

burn, or otherwise destroy his sliip, to the • i 

prejudice of the owners, the freighters, or the 

underwriters, he shall suffer death without 

clergy. 346 

Tlie penalty on the captain for the unlawful 
transportation of wool. 565 

CAPTION. 


ctt and coadi- 
men are permitted to ply within tlie bills of 
mortality on a Sunday, y 362 

CHALLENGE. , ^ 

If death ensues in consequence a challenge, it 


is murder. 


97 


The caption of an indictment on the statutes of To challenge another, to carry a cbbllenge, or to 
forcible entry, need not shew that the justices provoke a challenge, is a very high offence, 

had authority to hear and determine felonies punishable by fine and imprisonment. 487. s. 3 

and trespasses. 603. s. 36 By 9 Ann. c. 14. s. 8. to challenge another on 

CARDS. account of money won at play, incurs a fbrfei- 

Dice. ture of goods and two years imprisonment. 

The king’s grant for the sole making, importing ‘<5. 

and selling of playing cards, is void, 625, s. 4 (TIAMPERTT. 

The playing with them is, in itself, lawful and Sec Maintf.nancj'. Embracery. Buying a 
innocent. • ib. pretendko Title. 

How (ar gaming by cards, dice, &<r. is restrained c,„„perty i, the unlawful maintenance of a 

CARRIERS consideration of some bargain to have 

part of the thing in dispute. 463 

A carrier who receives goods to carry to a cer- xhe several opinions which have been holden on 
tain place, cannot be said to steal them by the nature of this offence. 493 to 469 


embezzling them afterwards. 143. s. 4 

But if a carrier open a {package and take out 
part of the goods, with intention to steal, he is 
guilty of felony : for he had no possession of 
such fart distinct from the whole. ib. 

No carrier shall travel on a Sunday. 362 

CATTLEt 


CIUNCE MEDLEY. 

See AlANSLAUGIfTER. 

Homicide without malice, is sometimes called 
chance' medley, which signifies killing on a 
sudden quarrel, or in the commission of an 
unlawful act. 89 

By 22 and 23 Car. 2. c. 7. to destroy horses. And being without premeditation there can be 
sheep, or other cattle, in die night, is death or no accessaries before. 89* s. 1 


Where the trespass of a stranger authori^d 
the duty of a gamekeeper, will reduce homi- 
cide to chance medley. 86. s. 8 

CHANCERY. 


transportation, in the option of the ofieiider, 
and may be tried by a jury before three jus- 
tices of the peace. 342 

By 9 Geo. 1. c. 22. whoever shall kill, maim or 
wound any cattle, shall be guilty of felony 
without clergy. 343 The provisions of 21 Jac. 1. c. 3. reqpecting,^ 

A mare or atone colt is within the meaning of | suits to be relieved against monopoliW, ex* f 
the word cattk, ib, tends to the court of chancery. 627. notis, 

CHASE. 




A TABLE OF PRINCIPAL MATTERS. 


chase. 

See IiuNT£«s. Fences. 

By 6 Geo. 3. c. 48. and 13 Geo. 3. c. 33. who- 
ever shall "destroy the kind of trees therein 
named, in any of his majesty’s chases, shall be 
fined, &c. for the two first offences, and trans- 
port^ for the third. 331 

By 9 Geo. 3. c. 41. the above act extends to 
underwoods, &c. and to all the king’s chases 
within the realm. ib, 

Ihe punishment of such as shall destroy the 
banks, ditches, or fences of chases. 626 

'"chaplain. 

A master itnay accompany his domestic chaplain 
to retain Counsel, or to engage Counsel, and 
may stand by him at his tri^ without being 
guilty of maintenance, &c. 459. s. 31 

CHEATS. 

Cheating consists in defrauding or endeavouring 
to defraud another of his known right, by means 
of some artful device, contrary to the plain 
rules of honesty. Ch. 23. p. 318 

But an imposition effected by means of a hare 
naked /tc, without the intervention of any art- 
ful contrivance, is not cheating, punishable 
criminally. 318. s. 2 

Instances given. 319 

Common cheating is punishable with fine and 
imprisonment. ib. s. 3 

By 33 Hen. 8. c. 1 . whoever shall falsely and 
deceitfully obtain the goods, &c. of another by 
colour and means of any false priny token, 
shall be corporally.punishable in any degree 
under death, as pillory, &c. 319. s. 4 

Ihe offence may be tried at sessions : and the 
justices may convene suspected offenders. 

320. s. 5 1 

An instance of an offender being fined under the I 
act: sed vide Cokers opinion (3 Inst. 123.) that 
it cannot be done. ib, s. 6 

By 32 Geo. 3. c. 64. whoever shall by false pre- 
tences obtain the property of another n^ith in- 
tent to cheat and defraud any person, he shall 
be publicly whipped, or fined and imprisoned, , 
or transported, as the Court shall think fit. 

321 

Cases bn these statutes. 321, 322 

Bjr 16 Car. 2. whoever .shall mn any sum or valu- 
able thing by any fraud or ill practice, shall 
forfeit treble value, &c. &c. 323 

9 Ann. c. 14. the offender shall forfeit five 
times the value, be deemed infamous, and 
sufihr corporal punishment, as in cases of ^r- 
}xay, , ib. 

But Uie judgment can only be quod convictus est, 
and the fine must be recovered by action, ib. 

CHEQUER IW)LL. i 

By 3 Hen. 7. c. 14. if any of the chequer roU ofj 
the king’s household under the state of a lord, 
make cOnltderacy to destroy or murder the 


king^ or any of the 9wom council, he shall be 
gui% of treason. 46. s. 27 

CKttLD. 

A child under the age of seven years cannot be 
punished for any criminal offence. . 2. (N) 
But he may be compelled, in a civil action, to 
make compensation. 3. $. 5 

How far a thing shall be forfeited as a deodand 
for the death of a child. 75 

By 4 & 5 Phil. & Mary, c. 8. to allure or take 
away a woman efiild, is two years imprison- 
meut, &c. 125^ 

Stealing a child felony by 54 Geo. 4. c. 101. 

128 

CHOSE IN ACTION. 

c 

Is not within 21 Hen. 8. c. 7. for punishing ser- 
vants who steal the goods delivered to them by 
tlieir masters. 156. s. 6 

By 15 Geo. 2. c. 13. if any of the servants of tlie 
Bank shall embezzle certain chases in action 
with which they are intnisted, tliey shall be 
guilty, without clergy. 160 

By 52 Geo. 3. c. 25. the same is inflicted on 
servants of the Post-office. 164 

By the common law, a chose in action cannot be 
the subject of larceny. 148. s. 45 

But by 2 Geo.-2. c. 25. whoever shall steal cer- 
tain securities therein named, notwithstanding 
they are teimed in law chases in action, shall 
be guilty of felony of the same nature and de- 
gree as they would be for taking the money 
thereby secured. 195 


CHRISTIANITY. 

The punishment of those who shall deny the 
truth of the Christian religion, &c. 355 

Publishing a book to prove the king’s govern- 
ment antichristian, &c. may be alleged as an 
overt act of compassing his death. 13. s. 31 

CHRISTMAS-DAY. 

By 13 Geo. 3.>c. 80. to kill game, &c. on Christ- 
mas-day, incurs fine, &c. 363 

CHURCH. 

See Popery. 

Hi-, punishment of twelve-pence for being ab- 
sent from church one Sunday ox other holiday. 

272 

The forfeiture of twenty pounds for being absent 
a month. ' 373 

The forfeiture of twenty pounds for every month^s 
absence after conviction. ib. 

What forfeiture of lands and goods such offenders 
are liable to. 374 

In what manner the forfeiture of the twelve-pence 
fliiall be recovered. 376 

In what manner the forfeiture of the twejtv 

pounds shall be recovered. ii. 

How such forfeitures maybe recovered by action 
or infimnatioa 3.78 

How an informer is to proceed. ib. 

How the twenty pounas for. absence after con- 
viction may be recovered. 380 

In 
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for land or goods. ; 381 

What disabilities and other inconveniences of> 
fenders of tliis kind are liable to. ib. 

By what means offenders may be discharged 
from forfeitures. 382 

Of the offence of suffering absence from church 

384 

CHURCHWARDENS. 

They may levy the forfeiture of twelve-pence /or 
not coming to chiirch. . 376 

They are excepted out of the test act of 25 Car. 

2. c. 2. s. 17. ' • 369 

They may whip boys for playing in the church 
or pull off tlie hats of those who refuse to take 
them off, or may gently turn out disturbers of 
divine service, witfiout incurring the penalties 
of5&6Edw. 6. c. 4. 493. s. 20 

CLERGYMEN. 

By 1 Eliz. c. 2. clergymen refusing to use the 
common prayer, or speaking in derogation o" 
it, forfeit a year’s profit, and suffer six months 
imprisonment for the first offence, and depri- 
vation for the second. 366. s. 

How they may be described in a certificate on 5 
Eliz. c. 1. for refusing the oaths. 56. s. 33 
Are sufficiently shewn, in an indictment, to be 
in holy orders by the word ckricus, 366. s. 

CLIPPING. 

See Coin. 

Clippers of the coin arc n^t within die statute of 
Treasons. 20. s. 55 

By 5 Eliz. c. 1 1 . clipping, &c. any of die monies 
of this realm, or foreign money, suffered to be 
current by proclamaiionj is made high treason. 

21. s. 61 

By 18 Eliz. c. 1. whoever, /or lucre, shall dimi- 
ni.sh, lighten, &c. &c. any of the monies as 
aforesaid, shall be guilty of high treason, lose 
goods, &c. &c. an^ lands during life, but no 
corruption of blood. ^ f6. s. 62 

Aiders, consenters, and abettors, are e(jually 
guilty. ib. 

eWTUYS, 

Maliciously to destroy the garments of another 
ill the public street is transportation. 1 1 4 

Decisions on this law. 115 

, • COIN. 

See High Treason. 

By 25 Ediv. 3. c. 2. to counterfeit the king’s 
itoney is high treason. 20. s. 54 

Those who coin the king’s money without autho- 
rity, arc guilty within this clause, whether 
they utter it or not. ib, s. 55 

So also are th» authorized minters, if they coin 
it of baser alloy dian the standard. ib. 

Receivers and comforters also are equally guilty, 

bbt dippers are not within thit act. ib. 
But to complete the crime, the counterfeiting 
must be such as to render the edn passable. 

«5.(N) 


And uttering false moim is neither treason nor 
misprision thereof within this act. 20. $. 56 
And only gold and silver coined within the 
realm, by the king’s authority, is the king’s 
money.” ib. s, 57 

But by 1 Mar. c. 6. to counterfeit the gold or 
silver coin, not o^ the reaim, made current by 
consent of the crown, or to aid or abet therein, 
is high treason. 21. s. 59 

And by 14 Eliz. c. 3. to counterfeit gold or silver 
coin, not of the realm, nor permitted to be 
current, or to aid or abet therein, is misprision 
of treason. ib* s. 60 , 

By 5 Eliz. c. 11. clipping, washing, rounding, or 
filing, for lucre or gain, anjuliif the proper 
monies of this realm, or of any other realm 
made current by proclamation, or ak^ng there- 
in, is declared high treason. ib. s. 61 

By 18 Eliz. c. 1. to impair^ diminx^, IMsify, 
scale, or lighten, by any art or means, for htcine 
or ^ain, any such monies, or to aid or consent 
thereto, is high treason, with loss of goods ab- 
solutely, lands during life only, but no corrup- 
tion or loss of dower. ib. s. 62 

By 8 & 9 Will. 3. c. 26. whoever, except the 
minters, shall make, &c. any ppneheon, coun- 
terpuncheon, matrix, stamp, tlye, pattern, or 
mould, in or upon which shall be made, or 
which will make, the figure, stamp, resem- 
blance, &c. of both or either of the sides of any 
current gold or silver coin, shall be guilty of 
high treason. ib. 8*^3 

Whoever shall make or mend, &c. any edger, or 
edging tool, instrument, or engine, not of com- 
mon use in any trade, but contrived for mark- 
ing the edges of money, with such letters or 
grainings as those on money coined in the 
mint, shall be guilty of jiigh treason. 23 

Whoever shall make or n»d, 8cc. any press for 
coinage, or any cutting engine, for making 
blanks, by force of a screw, out of flatted bars 
of gold or silver, shall be guilty of high treason. 

t5. 

Whoever shall knowingly have any such punclieon, 
counterpuncheon, matrix, stamp, dye, edger, 
cutting instrument, or other tool or instrument 
before mentioned, shall be guilty of high trea- 
son. ib. 

The words pattern or mould” are omitted in 
the above clause ; but it has been determined, 
that they are comprized in the words " tool or 
instrument;” and that the special term is suf- 
ficient in an indictment, without averring the 
thing to be a tool or instrument within the act. 

,24 

It is also determined, that if the stan^ of the 
coin be impressed or formed in, or upon 
of die instruments enumerated in.the it is 
immaterial whether it be laid in the indictment 
as an instrument on which the resemblance of 
the coin is made, or an instrument whidi will 
make the resemblance. But it is better to lay 
the fact according4o the statute. 23 

Counsellors, procurers, aiders, &c. are within 
this act, but no corruption of blood 'or'lesaof 
’dower shall ensue. ' ' 2d 

By 
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By 7 Ann. c. 35. prosecutions upon tlic abov 
statute, for making, &c.the tools or instrumen 
therein prohibited, or for milling the edges < 
money, shall be commenced within six month 

2 

By 6 & 9 Will. c. 26- s. 2. to convey or assis 
in conveying any coining tools out of the min* 
is high treason. 2 

Or to mark the edges of any of the current dimi 
nislied, or counterfeit coin of the kingdom 
with the letters or grainings, or to counse 
or assist tlierein, is high treason. 2t 

Whoever shall colour, gild, or case over, wit 
gold or silver, or with any wash, or material: 
producing the colour of gold or silver, any o 
the current coin, or blanks of base metal of 
fit size to be coined into countcifeited mille« 
money, or shall aid or abet therein, are de- 
clared guilty of high treason. i6. 

It has been adjudged immaterial whether th 
colouring be put on, or made to arise out a 
the subject coloured. ib. 

By 15 Geo. 2. c. 28. to wash, gild, or colour, o. 
to add to, or alter the impression of any shil- 
ling or sixpence real or counterfeited, with in- 
tent to make them resemble either a guinea or 
half guinea, is high treason. 26 

So also to file, alter, wash, pr colour any half- 
penny or farthing with intent to make them 
respectively resemble either a shilling or a six- 
pence, is high treason. ib. 

Cexnsellors, aiders, abettors and procurers are 
within this statute. '* ib. 

By 1 & 2 Ph. & Mary, c. 11. to bring into the 
realm money, counterfeit to foreign coin cur- 
rent here, is high treason. ib. 

The party bringing must know it to be false. 

^ ib. s. 86 

It must be from a foreign nation, and not fron 
any place subject to the British throne. ^ ib. 
The bare uttering is not within these statutes. 27 
By ancient statute, a suspected person may be 
arrested for having false money. ib. s. 88 
' And (juare, if the mon^^V need' to be actually- 
merchandised with, Oi paid away. 27 

The standard of coin is 2 carj,. copper to 22 car. 
of gold, IS^wts. copper to 1 1 oz. 2. dwts. ofl 
silver. 43 

Ibe standard can only be altered by parliament. 

ib. 

By 15 Geo. 2. c. 28. knowingly to utter any false 
- or counterfeit money incurs, for the first 
offence, six months imprisonment and surety 
for six months more. For the second offence, 
‘^0 years imprisonment and surety for two 
years. The third offence is death. 44 

To tender in "^payment any such money twice 
> within ten days, or to have one or more pieces 
thereof in custody, besides what is tendered, 

/ js, for the first offence, two years imprison- 
"ment and two years security. Tbe second of- 
tooe is death without clergy. 45 

The prosecution must be witmn six months, ib. 
To coin hr countetfoit a halfpenny or farthing is 
felony. 46 

To buy, sell, take, receive, pay or take off any 
counterfeit copper money not cut in pieces, at 


a l|wer rate or value than it imports to be of; 
or was counterfeited for, is felony. 44 

By 13 Bliz. c. 2. those who forge foreign coin 
not current here, their aiders, &c. are guilty 
of misprision of treason. 61. s. 7 

COMMON-COUNCIL-MAN. 

Is witliin the corporation act of 13 Car. 2. 

367. s. 1 

COMMON-LAW COURTS. 

Have no cognizance of mere heresy; but if tlie 
consequences* of it become injurious to the 
public peace, the offender maybe indicted. 

354 

They may incidentally take cognizance of heresy, 
in judging of offences ordained by statute. 

ib. s. 7 

On a guare impedit, if the cause be here.sy, the 
bishop must specify it particularly, that tlic 
tempoml court may direct the jury accordingly. 

ib. 

But a person aggrieved for heresy in a spiritual 
court, cannot move fora prohibition. 355. s. 9 
To draw any out of the realm, in plea, which 
belongs to the common law courts, or to sue 
in other courts to defiiat the judgment given 
there, incurs pramunire. 53. s. 14, 15 

COMMON-PRAYER. 

Tlie first establishment of it. 365 

ly 1 Eliz. c. 2. ministers neglecting to use it, 
or speaking in derogation of it, forfeit one 
yearns profit, and taiffer six months imprison- 
ment for the first offence, and deprivation for 
the second. 366. s. 2 

"lergymen without a . re are within this act. 

ib. s. 3 

n an indictment, tlie word clericus is sufficient 
to shew they are within holy orders. ib. 
low the indictment must allege the offence. 

ib. s. 4 

JUS statute does not restr^n the spiritual court 
from proceeding against offenders, as disturb- 
ers of the unity and peace of the church, &c. 

ib. s. 5 

Iso by 1 Eliz. c. 2. to detract the said book in 
p’ lys, songs, foe* ,or to procure a minister to 
alter the form, or to let any other minister say 
a different form of prayer, is a forfeiture of 100 
marks, or six monUis imprisonment for the first 
offence, 400 marks, or twelve monthif impri- 
sonment, for the second if not paid in six 
weeks, and for the third, loss of goods and im- 
prisonment for life. ib. s. 9 

Quart whether the imprisonment shall ensue if 
the offender die without paying the penalty 
within six weeks. 367. s. 7 

COMPUTATION. 

A month shall be computed by the number of 
days, allowing 28 days to each, according to 
the common ^e, where a month is generally 
spoken of. 374. a. 11 

How miles shall be computed. 303. s. 15 

In 



A TABL^ OF PRINCIPAL MATTERS. 

In murder witliin a year and a day, the whole Judges of record also are freed from all prosecu-. 
day on which the hurt was done, liall be tionfor anything done by them as jud^. 447. 
reckoned first. *93 ^ 

An assurance for payment of money with interest, Conspiracy, upon the statute, ‘must be both fidse 
shall be compute by calendar months, for ana malicious. 448. s. 7 

otherwise it would be usury. 620. s. 54 Tlierefore, if the defendants in a writ of conspi- 
CONCEALMENT ^ probable c4use, they shall be 

discharged. s. 7 

Concealment, or procuring the concealment of One person cannot be guilty of conspiracy upon 
felony, whetlier by common law or by statute, * the statute. s-. 8 

is mi^rision. 73. s. 2 xiierefore husband and wife cannot be indicted 

By 3 Edw. 1. c. 9. sheriff, coroner, or bailiff, alone, for they are but one; and the acquittal 

&c. who shall conceal, consent, or procure to but one is an acquittal of all. 449 

conceal the felonies done in their liberties, shall But an action on the case, in the nature’ of a 
be fined and imprisoned at the king’s pleasure. ■ ^ conspiracy, may be brought against one 

By 3 lien. 7. c. 1. justices may summon a jury brought against several, and all but one 

to inquire of the concealments made by other be acquiUed, yet judgment maybegivenagainst 

inquests, &c. 73. s. 3 bim. ” J » ■' * ° fj, 

CONIES, \ conspirator convicted at the suit of the party, 

In a forest, chase, or warren, not the subject of| shall pay damages, and have fine and impri- 

larceny at common law. 145. s. 40 .sonment. s. 9 

To steal conies is felony. 174 to 179 When at tlie suit of tlie king, tAe pil/anousjudg- 

f’ONFORMITY men! was formerly given. 

Conspiracy with oaths of secrecy, &c. 449 

The ofience in accepting or holding an office rmvQTARTT? 

without due conformity to the church. 367 

Non-conformity in officers consists in not receiv- Constables are not within the test act, 25 Car. 
ing the sacrament, and in attending oilier wor- 2. c. 2. 369 

ship than the church. ib. \ CONTINGENCY. 

The offence of teaching school wiUiout conformity far a person who has only a contingent in- 
to the church. 371 Merest, may maintain another in a suit on the 

lor noii-conformity of papists, &c. vide Ciivrcii, gubitjct of winch tlie contingency is to op^te. 

Dissekters. 457 

CpNTEJJCTS. CONVENTICLES. 

Against the king s palace. 6 1 Established for diffusing heretical tenets can only 

Of contempts against the king’s prerogative. 65 become the subject of in^ctment at common 
Of contempts against the king’s person and go- ^ben they raise factions which may tend 
verninent. . , , to disturb the public jSkee. 354 

Of contempts against the king s title. 66 Disturbers of licensed conventicles are dir^ted 
Of the contempt m refusing to take the oath.s re- be punished in a summary way. 411 
quired by law for the support of the king’s bench will grant an information for 

government. ^ ^ 68 disturbing protestant dissenters conventicles. 

CONiSPIHAC Y , i5, 

A definition of conspiracy. * 444 By 1 Mary, s. 2. c. 3. certain disturbers of 

Barely to conspire to indict another maliciously, licensed coiiventiclesaredirectedtobepunished 
whether any thing be done in prosecution of in a summary way. , 493. s. 30 

such intent, or not, is conspiracy. ib. s. 2 CONVICTION. ^ ^ 

In an action for a maliciohs prosecution, the - 

plaiiitifFgnust shew that the original suit is at Heresy. 

an end. 446. notis It is always implied by law, that there must be 

It is safest to form an indictment at common law, a conviction before punishment. 373 

for*a malicious accusation. ib. A conviction is of no effect unless judgment be 

And for this offence a mAn may be not only given thereon. , 374 , 

sentenced to the pieeory, but branded, ib. A paily has no remedy against an insuffic^nt * 
At common law, all confederacies, wrongfully to conviction but to move it into the suplrklj 
prejudice a third person, are criminal. ib. court, and quash it. ? 

Theinsufficiencyofthe indictment, want of juris- What conviction will be sufficient for aW^tite _ 
diction in the court, or the improbability ofin- from church. w. 

juring the defendant, is no justification in con- How far a conviction may be pleaded in bar to 
spiracy for a malicious prosecution. 446. s. 3 a subsequent prosecution. ^80. s* 39’ 

Nor is it an^ plea, that the party only intended An additional punishment for a s^ond ptfence 
to pve evidence in the regwar and legal course can never, be inflicted, unless there has been- 

of justice. 447. s. 4 a previous conviction for the first ofence. 7?. ' 

But no juror is liable to any prosecution, in re- . ^ 

spect to any verdict given by him, either upon Convict insane, how to be dealt with. 2 /N) 

a grand or petit jury. s. 5 CON- 

voi, I. 3 u 
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CONVOCATION. 

!nie convocation may declare what opinions are 
heretical; but cannot convict a heretic. 54. 

s. 3 

COPYHOLD. 

Not liable to be seized for recusancy. 375. s. 18 

CORONATION OATH. 

To charge the king with a breach of his corona* 
tion oath, is a contempt against his person. 66 
CORONER. 

Sec Dfodand, Inquisition. 

There can be no forfeiture as a deodandy nor can 
anything be seized as such, till it be found by 
the coroner’s inquest to have caused a man’s 
death. 76. s. 8 

But after the coroner has made his inquisition, 
which ought to find the value, the sheritT is 
answerable for it, and may levy for it on the 
town where it fell. n ih. 

If the coroner neglect to make an inquest^ it 
cannot be taken by the grand jury. ih. (N) 
When taken by the coroner, it may be moved 
and traversed. ik 

The personal estate of tifelo de se is not vested 
in the king until the^coroner has taken his in- 

2 uest. 78. s. 9 

li inquisitions ought to be by the coroner 
super visum corporis, if the body can be found. 

79. s. 11 

An^ it is said this kind of inquisition cannot be 
.traversed, ib. 

The coroner has only authority super visum cor- 
poris, and if the body cannot be found, the in- 
quisition may be taken by the king’s bench, 
or by a justice of the peace. 79. s. 12 

And their inquisition may be traversed, ' ib. 
The manner in whichflheir inquisitions ought to 
find the fact. >5. s. 13, 14 

If they be full in substance, the coroner may be 
served with a rule to amend defect of form. ib. 

s. 16 

corporation. 

Must repair their own bridges 708 

Aggregate, may be bound to repair bridges,; 
either by special tenure or prescription. 706. ’ 

s. 2 

May be compelled to repair highways by force 
of a general prescription. 699. s. 8 

CORN. 

Punishment for selling com otherwise than by 
the Winchester bushel. 651 

^ CORRUPTION OF BLOOD 
Abolished except in high treason, petit treason, 
and murder. 73 

, COSTS. , 

By 5 Eliz. c. 14. the defendant convicted of 
fbigery shall pay double costs. 299 

‘ i , COTTONS. 

PuDulimcnt for dmtro^mg cotton looms. 337 

.51 3. c. 41. to steal cottons flrom 

bleaching or printing grounds, liable to be 
. transporaiNi for life or less punishment. 206 


COVENTRY ACT. 

I See Maim. 

By 22 K 23 Car. 2. c. 1. whoever shall, by lying 
.in wait, disable tlie tongue, put out the eye, 
slit tlie nose, cut off the lip, or any limb or 
member of another intent to maim or dis-* 
figure, he, his aider, &c. shall suffer death with- 
out clergy. 108 

Constmetions on this act. 109 

COUNTY. 

iMurd^rs done out of the realm may be tried, by 
special commission, in any county. 93. s. 1 1 
By 27 Hen. 8. c. 4. and 28 Hen. 8. c. 15. a 
murder done at sea may be tried in any county. 

ib. s. 12 

By 2 Geo. 2. c. 21 . principals and accessaries to 
a murder, where the stroke, &c. is at sea, and 
the death on land, or e emverso, may be tried 
in the coimty where either the death or stroke 
shall be. 94 

By 2 & 3 .Edw. 6. c. 24. a wpund in one county, 
and die death in another, shall be tried in die 
county where the death shall happen. 94. s. 13 
By 26 Hen. 8. c. 6. a murder in Wales may be 
tried in the next adjoining English coimty. 94. 

s. 14 

But appeals must be brought in the proper 
county. (Sed vide 2 Geo. 2. c. 21.) ib. 
Larceny in one county, and the goods carried 
into another county, the offender may be in- 
dicted in either. 151 

But in a robbery at sea, the pirate cannot be in- 
dicted in the coupty to wliich he carries the 
goods taken. . ib. 

By 13 Geo. 3. c. 31. larceny in Scotland maybe 
tried in any county where the ; joods are found 
&c. and ^ converso. 151. s. .53 

Which shall be considered as the next adjoining 
English county to Wales, 349. s, 8 

COVERTURE. 

The coverture of a woman protects her from 
punishment for committing bare thefts in com- 
pany with or by coercion of her husband. 4. 

(N)r 

ft also protects her from being an accessary in 
felony by receiving her guilty husband. 4. s. lO 
But coverture will hot protect a wife for a theft 
committed of her own voluntary act, &c. 4 

s.ll 

Nor for receiving stolen goods without her hus- 
band’s privity. 4. (N) 7. 

And in general, coverture is no protection for 
any offence not capital, against the common 
law or statute. 5. s. 13 

A wife cannot commit larceny of the goods of 
her husband, by reason of the coverture. 147. 

CRIMKS. 

WTiat person may be guilty of them. 1 

CUCKING STOOL. 

Sometimes called Ducking Stool,” the usual 
punishment for a common scold, 695 

CURSING. 

The offence of profane cursing apd swearing. 

363, 364 

CUTTING 
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wad sell gunpowder, or the mateiials The building of a atie^ is a dedication of the 


thereof, notwithstanding any inhibiAon. 

636. s. 11 

HABEAS CORPUS. 

A man committed by the spiritual court, for he- 


highway to the public.; but the soil still re* 
mains in the owner. 697 

If a highway through an open field be iinpas« 
sable, the people may go by outlets, even over 
corn sown thereon. ib. s. 2 


resy, may sue out a habeas corpus to the king’s ^ . u»ert,o . . ^ ^ t 

^ ^ 354. s7 7 grantee of a way may remove obstructions 


HABIT. 


354. s. 7 


By 5 Geo. 1. c. 4. if any mayor, bailiff, or other 
magistrate, shall wilfiilly resort to any pther 


therein. ib. 

But he cannot dig trenches to let off water fir<^ 
the way, which the grantor has caused ; for he 
has no interest in the soil. ib, 

S lace of divine worship^than the church, in But he may have an action for spoiling the way; 

le gown or any other peculiar habit of his and perhaps may go on an outlet of the wrong 
office, &c. &c. he shall be disabled. 371 ih. 

TjApyxn?v p/^APWMT 7 itf private way be spoiled by the grantee be 

HACKNEY LUAtHMLN. unless 

By 9 Anne, c. 23. hackney coachmen are per- the grantor has bound himself so to do. ib, 
mitted to work withki the bills of mortality on An ancient highway cannot be changed without 
a Sunday. 362 an ad quod damnum and inquisition thereof. 

HALFPENNY. ... „ * 

^ /M ^ 1 . 1 . II X nowJjy stat. 57 Geo. 3. c. 78. two justices 

By 15 C^. 2. c. 28. wh(^er shall count^eit ^ highway. 698. (K) 

or com a haHpenny or farthing, their aider^ ^ without such authority may be 

&c. shall suffer two years imprisonment, and stopped up 698 

find surety for two years more. 45 {rLass will lie for going on sacA new way. 

By 15 Geo. 2. c. 28. to file, alter, wash, or co- ^ ® ® 

lour; or add to, or alter the impression of a inhabitants hound to watch, answe^ 

halfpenny or farthing, wiA an intent to make fo, ^^bing in, or to repair sutk new nad. ib. 
them l(wk like, or paw for, cither .a sixpence if a river change ito course, the highway 
or a shilling, or to aid, &c. is high treason, continues in the new channel, in the same 

TiAWirc manner as in the old. i6. 

JiAWKc). tpijg owner of land through which a r oad run s is 

In what case it is felony to steal them. 149 obliged to repair, if he incloses. 699 

TT A V ATsin «Ti? AW Generally, the occupiers of lands are bound to 

HAY AND^STKA vV . repair the highways in the parish where such 

By 2 Will. & Mary, c. 8. every truss of old hay lands lie, 698. s. 5 

for sale within the bills of mortality, between But the tenants whose lands adjoin the roads 
1st August and June, shall weigh 56lb. and are bound to scour their ditches. ib. 

new hay, from June to August, 60lb. on pain Private persons may be burthened to repair 
of 16d. a truss. 658. s. 117 highways, either in respect to the occupation 

By 31 Geo. 2. c. 40. all straw within the bills of of lands, or by prescription. ib, 

mortality shall be sold in bundles weighing In respect to lands ; as where the owner incloses 
36lb. on pain of Is. for every bundle deficient the lands through which the highway lies. 699 

659. s. 118 In an ad quod damnn/i?, the parishioners shall re- 


HEARING MASS. 

Under what circumstances a Catholic may le- 
gally hear mass. 394, 395 

HEIRESS, 

» See Marriage. 

t 

The punishment of stealing an heiress. 123 to 125 
HERESY. 


WlMd it is ; by whom cogniiable ; and how pu- prewripS^” '*°”'** 


nishable. 


pair die new road. t5. 

But another parish, who gain no benefit from 
the change of the road, shall not repair, al- 
though it goes through part of such parish; 
but the person suing out the writ and his heirs 
shall repair such part of the road. '699 
A corporation maybe bound to repair by force 
of a general prescription. ib, s. 8 

Nor is it any excuse uiat they did use to repair 
it out of charity. ^ 

bound byagene^ 

roo‘ 


353 gw 

HTriTW A ^ tenant in fee may be bound ratione ienura. 

* A tenant at will may be indicted for suffering a 

Highways are either footways, packways, or house on the highway to grow ruinous, rib, 
cartways, &c. 696 But if the pai^ be indicted, where a particidac; 

A common river is a public highway. 696. s. 1 person is bound, eitllbr by tenure or prescript 
Every way common to all subjects from town to tion, they cannot discharge themselves 11:0607 

town is a public highway. ib the general issue, but mu^t plead it specially. 

But a way to a parish church, or to the common ffi. 9. 9 

fields of a town, or to a private house, or per- BKt an indictment against a particular diviiiCft 
baps to a village which terminates there, is a of a parish must shew how such divMon is 
pnvate way, and not a highway. 697 bound to repair. 
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Wliat Ml be siaid to aimisaoce to the high- And so perhaps if he cannot otherwise suppress 
' way at common law. i I .700 thenJ 

How such nuisances ardt^f be removed and pu- A stranger assaulted by combatants whom he en- 
nished. * 701 deavoured to part, who kills one of them, may 

Hules for indictments relative to highways. 703 justify it, if they knew his interposition was 

tmMTnrKr. for that purpose »6. (N. 2) 

ilUMlLlDh. Trespassers in deer parks, &c. not surrendering 

See Felo de se, Muroer, Manslaughter. to the keeper, may he justly slain by him, by 

Homicide is an offence either against a man’s 
own lifemr that of anotlier. c. 9. p. 76 » . } }' ^ u * t ir’il fli." nih*. 

Justifiable homicide causes no forfeiture at all. ’’J, '.'f ‘f®“® kill the ^et 

ib fN i) IS justified. , 82. s. lo 

EmfeaWe homicide c. li. p.'ss *” 

Felonious homicide is murder or manslaugW, nimyoidable. 81.(N. 9) 

76 (N ^ shenff, endeavouring to retake upon an 

Justifiable homicide must be owing to some un- 
avoidable necessity, and the party killing must . , , ? 

be free from all mlnner of feillt 79 f *"'* * 

There must be no malice covered under the pre- , • .-t t, • J’ • 

tence of necessity. ib. i, 2 ®“‘ ”® P«»®“ ^ homicide m 

Ifatpeckljmti^tmcoxi bcpleadedin hpmi- >>«. W 


JustifiiTble homicide is either in the due execu- Kilhiig g wrong-doer in defence of a man s per- 
tion or advancement of public justice, "or in * "“J 

the just defence of a mj» person, hoise, or ^ ® “J.*® 

' QQ assaults to rob or murder mm. m. 

ITie judgment by which a person is executed A woman majr kilUng the man who at- 
must Be given, by one who has jurisdiction, . tetupts to ransh her. 

or it will not justify either the jidge or the ^ ^ .T v- “^ir’ ^ T 

oflfc'P*’ ^ ib s A prebends the like events to himself, may jus- 

If common pleas give judgment of death, or . tify killing me murderer. • it. 

justices /peace awaid execution in treason, !“»y jmtifv killing the 

iid. it is fibne, both judges and officers are °r- daughter's vnme. 

l^ltfPtimT/peace, on indictment of til Battle person justifying must be ’"'•'olly <r“ 

'pass, arraign for felony, and the prisoner is . . . ... , • j* r * 

£BCuted,tEe justiceso«5;,andnot Aeofficers, ' «“no‘ justify killing another in deface 

ate Kuiltv ih a 6 “t ®''®“ *“* P®™“"' 

The judgnient must be executed by ffie lawful » .V" P”*®'® "'W“- •. ■ f • ®vf 

s 7 question argued, whether it is not justifi- 

If tlie judge who sentences, or any private’p/ ?“® *® '^•‘®“ "*« “^^P^ “ 


indicates intention to murder.^ ib, s. 24 
.'h distinction tidten between an assault on the 
highway and in a town. i^. s. 25 

Dy 24 Hen. 8. c. 5. lliose who arc indicted for 
the death of persons attempting to murder, 
rob, or burglariou.sly to break into mansion- 
houses, shall incur no forfeiture, and be dis- 
charged. 84, 


son, or even the officer ivithout lawful w-arrant, 
executes an attainted persartf they are (con- 
trary to former opinions) guilty of felony. 

ib. s. 8, 9 

The execution must be pursuant of and war- 
ranted by the judgment. 81 . s. 10 

But the king’s warrant may remit the ignomi- 
nious part of the punishment, and the officer' « . r L V* 1 

k.justiL in doing execution uccoidingly. ?“'y *>'® "f ® " 

. . imN I*! sojourner, who kilK fin assailant, is withm the 

Any person may jfctify killing another who has . P^'ut^ction of the statute. 

Sb an officer may justify the kUling an inno^nt 1“ !• * ‘""“'17 

person indicti^ hr ftSohy, if he cannot other- Ae.P>;^"j“>on of a man s own life is said to 
wis^ be taken ‘ s 12 justifiable. tb, 

If,acrWnaI, endeavou^ng to break gail,'as- Excu^ble homicide is eiffier ,»r 
sank bis gioler, he Zy lawftdly Lied by “ */««'«»*-&<< o"'*! AcusABia; 

Hkn. , ' i4.s.t3 

%iotei!S, r&c. tesistihg the endeavour of a justice HONEY AND WAX. 

. to arrest them, the killing them may be juiiti- „ , . ' . ^ . , . ' , 

g Kegulations relating to the making and sellmg 

Soalsomay8privateperaon,iiidefeii(!|§^h’im- of honey and wax. 8W 

“ against them, ib! HORSES* 
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CUTTINO 


I 


And stabbing with intent to murder, &c.* 112 

DAMAGES. 

Tlie double damages given by 5 £liz. c. 4. for 
forging a release of an obligation, &c. shall be 
governed by the penalty. 301. s. 24 

DEBATING. 

By 21 Geo. 3. c. 49. all houses for publiclyde- 
bating, &c. on any part of the Lord’s-day, to 
which persons shall be admitted for money, 
or by charging an unusual price for refresh- 
ments, &c. shall be deemed a disorderly house, 
and the keeper, master, and director tliereof, 
subject to line and imprisonment. 361 

DEBTORS. 

Insolvent may be brought to the quarter-sessions 
and obliged to dpliver a sghedule of their 
estate and effects, and for perjury therein, or 
on refusing, for 40 dHys* to deliver such sche- 
dule, guilty of felony without clergy. 588 


be deprived by the spiritual court, for the fi 
o^Dce. 


DESTROYING DYKES. 
The offence of destroying dykes. 



m 

DICE. 

Playing with false dice is an indictable offencoi 

318 

It is punishable with infamy y fine, and imprison- 
ment. 319. 8. 3 

By IG Car. 2. c. 7. if any person shall defraud 
another by playing at dice, &c. or by bettii^ 
on the side of such as do play, he shall forfSrit 
treble what is won. 323 

By 9 Ann. c. 14. he shall forfeit five times the 
value, be deemed infamous, and suffer as m 
cases of perjury. 

IIow far gaming with dice is restrained by sta- 
tute. 727 

DISCOVERY. 

What discovery will indemnify against the pe- 
nalty for bribery at elections. 417 natis 


DECEIT. 
See Cheat. 


DISFIGURING. 

See Maim. 

TwrTva T TMTTTTu ‘ Cuttiug off thc car, nose, or the like, of another, 

DECIES TANTUM. ‘ are not maims by the common law, because 

By 38 Edw. 3. c. 12. if any juror take bribe to they do not weaken, but only disfigure the 

give his verdict, he shall {ray ten times as muck party. 107 

as he hath taken, half to any who will sue for By 22 & 23 Car. 2. c. 1. whoever shall, 
the same as directed by 34 Edw. 3. c. 8. 468 in wait, cut out or disable the ton^e, &c. pr 


Pleas and proceedings on deqies tantum. 468, 470 
DEER. 


any limb or member of another with inteht to 
maim or disfigure Aim, his aiders, abettors>^. 
shall be guilty of felony sam clergy. 108 


DISPENSATION. 


By the common law, deer, /era nutura, and 
roving at largo, are not the subject of larceny. 

149 No dispensation whatsArer shall restore an of- 

. r 1 * a* ey r> _ * _ — I 


But if shut up in a house, or even inclosed in a 
park in such a manner as the owner may re- 
take them whenever he pleases, felony may be 
committed by taking tliem. ih. 

The offence of deer-stcaling, as crea,ted by statute, 
described. 179 to 190 

DEODANDS. 


fender against 5 6 Edw. 6. c. 16. to a 

pacity to hold the office he has contracted 
for. 416. S. 5 

‘ DISSEISIN. 

See Forcible Entry. 

It is fatal to an indictment of forcible entry to 
allege a dissemn of such estates of which a pet^ 
The law relating to casual death and deodands. son cannot be disseised, as a lease for years, a 
' 74.76 copyhold, &c. 533.».39 

DEI LTY. So also if it state the disseisin to be of land dd- 

A*bond by a^deputy of an office to pay a certain existens liberum tenenmtm J. & 

sum, at all events, is bribery: but a bond to 

pay Half the profits, or a certain sum out of I®'*! ll»w r^ugnanev may not be ifc- 

the profits of an office, for a'deputation, is not. conciled by intending that me disseisee mi^t 

415 re-enter after the disseisin and before % tfi- 
DEROGATION. dictment. 506.*^. 3^,. 

T. tag. ^ fc I..,.. '"is.rc.t X't'tiSXS: 

ispramumre. 53.S.14 ^^^11. 506; 


DFJSER’HON. 


I 


The offence of 


DEPRIVATION. ! 

See Spiritual Courts. | 

Ministem offending against the 1 Eliz. c. 2. re-| 
specting the use of the common-prayer, may 


DISS£Ni:£RS. 
s armies Dissenters taking the oaths directed by 
48, 49 ! 2. are not within 23 Eliz. h. 1 . 


m 


act from all penal latvs relating to reUgfo^eslc ' 
cent 25 Car. 2. c. 2. and 30 Car. 2. c. 1. pro** . 
videdthey take the oaffis, t4- 

gistered place of worship, &c. \ ' ‘404 / 
3 I) 2 Ho>y' 
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IIow far the law favours dissenters, and how tl] 
act of toleration is to be constru^. 410, 41 

DIVORCE. 

Persons divorced d vinculo matrimonii, or eve; 
d mem&et thoro causa adulteriivelsaviti<£VOSk\ 
marry again without incurring tlie penalties o 
bigamy by 1 Jac. 1 . c. 11. 686. s. 

And for this purpose the w'ord separamus 
without the word divortiarnus** in the sen 
tence will be suHicient. ib 

DOGS. 

It is no felony at common law to steal dogs 
because they are things of a base iiaturr 

140. s. 3 

But by 10 Geo. 3. c. 18. whoever shall stea 
dogs from the owner, or from any person in 
trusted with them by him, or shall knowingly 
buy, sell, receive, harbour, or detain stolen 
dogs, or shall have the skin thereof in his cus- 
tody, is liable to certain pecuniary penalties 
&c. 149 

DO(RlS. 

Tlie constable may breidc open doors to snppres; 
an affray, and if the offcijders tly and take re- 
fuge in a house, he may break open the door? 
to apprehend them. 490. s. 16 

DOVE COTE. 

A dove cote, either erected by the lord or his 
‘tenant, is not a common nuisance. 693. s. 8 
It may be justified by prescription. ib. 

It is demandable in a pracipe before any land 
whatsoever which is not built upon. ib. 

The owner of a dove cote may justify taking an- 
other’s hawk flying at his pigeons. 694 

But a tenant is liable to an action on the case, 
for building a dove coty without license from 
the lord. ib. 

But by 1 Jac. 1. c. 27. and 2 Geo. 3. c. 29- the 
keeping pigeons as thertiu prohibited, is a 
nuisance. 694, N. 

Dowr.ii. 

Die wife of a felo de se is not barred from her 
dower by the felony of her husband. 78 s. 8 
A title to dower from a house of which a w ilf is 
trustee, is not a sufficinit possession to avo*d 
the guilt of arson, if she set Ujc* to it during 
the term of her lessee, 139. s. 12 

A statute which saves corruption of blood, or 
laud, to the In mi-, impliedly saves the wife’s 
dower. 73.s, II 

DRUNKENNESS. ; 

A vtduntary drunkard shall be punished for the 
crimes committed during his intoxication, asj 
much as if he were sober. 3. s. 6 

By 4 Jac. 1. c. 5. the offence of drunkcniie.ss in- 
curs a penalty of bs. to the poor. 365. s. 30 

DUEL. 

See CiuLLCKGE. Affray. 

If two persons meet and fight in cool blood upon 
a precedent quarrel, and one is killed, the 
oflier is guilty of murder. 96. s. 21 

And it is no excuse that the deceased struck first ; 


or that tlic killeiliad often declined to mecthim ; 
an(i was ontjK prevailed up6n by his importu- 
nity ; or that he only intended to vindicate his 
reputation; or that he only meant .to disarm 
his adversary. ‘ > 96. s. 21 

So, if two quarrel and appoint a distant time to 
fight, as from night to morning, or from morn- 
ing to the afternoon, it may reasonably be pre- 
sumed the blood was cooled in the interval. 

ib. 

And.tlie same construction shall be made upon 
a sudden quarrel, if it appear that either of 
the parties was master of his temper at the 
time. - • ib. 

"Viid not only tlie principals, but the second to 
the killer also, is guilty of murder. 97. s. 31 

But it seems that the se'ooiid to the person killed 
should yet be involved in his guilt. ^98 

DUCKING STOOL. 

\ common scold is punishable by the ducking 
stool. . . 695 

EAR. 

Cutting off a man’s ear is not mayhem by the 
common law. 107. s. 2 

hit by 22 and 23 Car. 2. c. 1 . if done with in- 
tent to maim or disfigure the person, it is fe- 
lony without clergy. 108 

e:asi:ment. 

An easement, as a right of way, or the like, is 
not that sort of possession which is within the 
statutes against forcible entries. 502. s. 31 

EAVES-DRO-PPEUS. 

iiaveS'droppers are such as listen under win- 
dows, or the eaves of a house, to hearken after 
discourse, and thereupon to frame slanderous 
and mischievous tales to the common nui- 
.sanco; and are presentable at the leets, in- 
dictable at sessions, and punishable by fine and 
1 ‘nding surety for good behaviour. 094 

^ECCLESIASTICAL. 

k force done to ecclesiastical possessions, as 
churches, vicarage houses, &c. is as much 
within the statutes agninsl forcible entries as if 
it were done to any temporal inheritance. 

.502. s. 31 

So also it is saved by 5 JEliz. c. 9. against per- 
jury uiid subornation. 437. s. 15 

The 5 Eliz. c. 14. again .t forging deeds, wills, 
&c. shall not extend to any officer of the ec- 
clesiastical court wlio shall officially set his 
name to any such writing, See. 299. s. 15 
jDie offices of chancellor, register, and commis- 
.sary in ecclesiastical courts are witliin 5 and 6 
Edw. 6. c. 16. against buying offices. 414 
A suit iq tlie ecclesiastical court is not within the 
statutes against maintenance? 4C3 

EDUCATION. 

See Schools. 

By 1 Jac. 1. c. 4. to send any child abroad, for 
the purpose of being educated in llie Popish 
religion, incurs a penalty of 100/. 399. s. 1 

And 
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And the persons io sent be disabled to in- 
herit, &c. ' 3)9. s. 1 

By 3 Jac. 1. Ci.,5. if the children of any Eriglish 
subject not being ntariners, &c. &c. shall be 
sent abroad to prevent then* good education in 
England, they shall be disabled, &c. unless 
they take the oath of obedience, &c. and the 
person sending such child shall forfeit XOOL 

t6. 

By 3 Car. 1. c. 2. if any person shall go abroad 
to be strengthened in the popish religion, they 
shall forfeit all goods, hereditaments, &c. &c. 

400. s. 3 

EGOS. 

Larceny may be committed by taking the eggs 
of any swans 'marked and pinioned. 149. s. 42 
But by 11 lien. 7. c. 1?. a lesser punishment is 
appointed for this oifence. ib. 

And there is no doubt but that the taking the 
eggs of ducks, hens, &c. is felony. 140. s. 43 

ELECTION. 

See BuinmiY. 

If a statute ordain a forfeiture, or imprisonment, 
at the election of the party, quare, if the party 
die within the time limited for the payment, 
whether the forfeiture be discharged. :iG7. s. 7 
It is in the election of the crown cither to pro- 
ceed upon the old statutes which make pur- 
chasing hulls ivom I{w/ichightreason, or upon 
13 Eliz. c. 2. which reduced the oflcnce to pra- 
•nunire. 53. s. 13 

So also government may proceed against non- 
jurors either on the statutes of praemunire or 
on the modern and milder statutes. 69. s. 5 
By 13 Car. 2. c. 1. members of corporations 
must have received the sacrament within one 
year before their election. 367 

But by 5 (jico. 1 . c. 6. such election is good not- 
withstanding the omission of receiving the sa- 
crament. ib. 

By Ilf ieo. 1 . the oaths shall be taken before the 
person who presides at th(3 election of corj)0- 
rate officers. 370 

To refuse to elect the person nominated by the 
king to a bishopric is pra'munirc. .')4. s. 22 
If either of the universities neglect to elect a mem- 
ber in the ])lace of one disqualified by not 
taking the oath, &c. the king may apjmiat. 70 

• ^ KMBEZZLKMKNT. 

By 31 Eliz. c. 4. if any person having the char 
of tfie king’s stores, shall embezzle the same to 
the value of 20s. he shall b'e guilty of felony. .50 
By 22 Oar. 2. c. 5. the benefit of clergy is taken 
from this offence, but restored by 4 Geo. 4. 
c. .5. ih. 

By 3 and 4 Will, and Mary, c. 9. if any person 
shall take awjiy the furniture of their lodging, 
with intent to embezzle it, they shall suffer as 
in case of feiony. " 153 

By 21 Hen. 8. c. 7. if any servant shall embezzle 
his master’s jewels, money, goods, &c. in- 
trusted to his care, to the amount of 40«. he 
shall be guilty of felony. {Vide Larceny.) 

156 

By 15 Geo. 2. c. 13. if any officer of the bank 


shall embezzle any part of the property in- 
trusted to his care, he shall suffer death with- 
out benefit of clergy. 160 

By 5 Geo. 3. c. 25. servants of the post offices 
embezzling any letter or packet, or bag of let- 
ters, containing any security for money, shall 
suffer death without clergy. 162 

EMBRACERY. 

Embracery is a corrupt attempt to influence a 
jury in their verdict, although no verdict is 
given. 466 

Particular instances of this offence, and the man- 
ner in which it is punished. 466. 470 

ENEMY. 

No persons can be guilty of an affray by asson- 
bling and arming in order to oppose enemies. 

489 

ENGINES. 

See High Treason. 

By 9 Geo. 3. c. 29. to burn, destroy, or damage 
any engine for drawing water from collieries, 
is transportation for seven years. 335 

ENGROSSING. 

Tlic m.inner in which forestalling, engrossing, 
and regrating, were treated by the common 
law, and by statute, previous to 12 Geo. 3. 
c. 71. 644. 650 

ENLISTING 

47 


In foreign servici.*, a misdemeanor. 

ENTRY. 

St’c Forcibi.i: Entry, Burglary. 

The words fregit et intravU are both essentially 
necessary in an indictment for burglary; and 
both must be satisfied. 130 

Any the least entry, either with the whole or 
witli but part of the body, or with any instru- 
ment or weapon, will satisfy the word intra^ 
vit ; as if one do but put Ids foot over the 
threshold, or his hand, or a hook, or a pistol, 
within the window. 132 

But the entry made, or Iking introduced, must 
lie for the purpose of committing felony, ib, 
Tliereforc an entry made with an instrument for 
the purpose of breaking, and not for tlie felo- 
nious purpose, is not such an entry a.s will 
satisfy the word intravit, ib. 

An actual entry in all cases is not necessary, ib. 
An entry obtained by fraud or collusion is suffi- 
cient. 131. (N) 

ENTAIL. 

Tlic forfeiture of all lands and tenements by 16 
Rich.2. c. 5.for pi'amunire, extends not to land 
entailed after the death of the offender. 59. s. 48 
ERASURE. 

Erasing the name of one man out of a patent, 
and putting in4hat of another, or any artificial 
removing of the true writing altogether new, 
&c. from wy instrument to which the seal is 
affixed, is not within the statute of treason as 
counterfeiting tlie king’s great and privy seal. 

20. s. 52 

By 11 Geo. 1. c. 9. to erase or alter a bamk note. 
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or any indorsement, &cc. thereon, is felony But n<^ithstanding the words ipsoJhetOy there 


without clergy. 

See afso 45 Geo. 3. c. 89. 


27 

280 


ESCAPE. 

SeeJlcMiciDfi. Execution. Quarantine. 

An officer may justify homicide of a prisone 
who resists, being retaken upon an escape. 


mus# be either a precedent conviction at law, 
transmitted to the ordinary, or else the excom- 
munication must be declared in the spiritual 
court, on proof of the offence there. 4931 s. 26 
Excommunication must always appear judicially, 
otherwise there can be no absolution, ib, s. 27 


EXCUSABLE HOMICIDE. 

Excusable liomicide is either per infortunium or 
&e dffendendo. ^ 85 

Pr,H iNFORTCNruM is by misadventure, where a 
man, in doing 'U lawful act, without aorlnjuiir 
ous intention, liappens to kill another, ib, s. 1 
As where the head of a hatchet tiles off and kills. 

970 900 ^ 

* Or where a horse whipped by a third perso^m 
nins over a child. ib. 

Or where a workman, after proper notice, flings 
timber from a house, See. ib. s. 4 

In «c defendendo, and manslaughter, the .special Or where death ensues from moderate correc- 

matter shall be given in evidence on tlie fcne« tion, Sic. ib. s. 5 

ral issue. 80 Or where an arrow glances ‘and happens to kill. .. 

So also in homicide by mi.'^adventure* 88 ib. s. 6 

To dissuade, or endeavour to dissuade, a per-son Or where death happens in playing at foot-ball, 
from giving evidence against a person in- ib, s. 7 

dieted, is a contempt of cotirt. 64 Or where one kills another in fighting at harriers 

Refusing to give evidence before a jury concern- by the king^ti command. s. 8 

ing a crime is a contempt of the king s prero- Or where the gun of a stranger attending a 

gative, for which tlie (^ourt may impose an game-keeper, who is warding off poachers 


without giving back at all. 82. s. 18 

By 45 Geo. 3. c. 10. if any person shall escape 
out of the houst!, lazaret, or place appointee 
for the performance of quarantine, he .shal 
suffer death without clergy. 684 

ETCHING. 

Etching bank plate.s. 

EVIDENCE. 

See Witness. 


from the ground of a third person, and the 
gun accidimtally goes off and kills one of the 
poachers, for the duty of the game-keeper will 
authorize the tri'spass of the stranger. 86 


immediate fine. ’ ib. 

Opeiiuig’ 'the evidence to the jury in favour of 
one of the parties, i.s said to be a species of 
maintenance. 455. s. 6 

A borrower shall not bo adniilled an evidence Sl dlfi’.m>lm)0 is where one who has no other 
against an usurer, until he has paid off th* possible means of saving his life from the force 
whole debt. 622 a sudden attack kills the pei’son by whom 

Byt the borrower is a good evidence to prove tin he is ri)duced to such an inevitable necessity. 

repayment of the money, and also thc.usiiriou 87. s. 13 

' contract. 622. s. 73 And he who, on an assault, retreats as far a.s 

Evidence of a loan of goods will not support ar safety will permit, and then kills his Jtssailant, 

infonnation foi usury for the loan of money is judged to act upon unavoidable necessity. 

622 ‘ ib. s. 14 

EXC J?!>] V So al. o, if his .«Hnation be such, either from the 


violence of the assault, or from the nature of 
the place, that lie cannot retreat without en- 
dangering his life. ib. 

And though he wound th*’ assailant in retreat- 
ing, )et if he give him no mortal wound, till 
his further retreat is stopped, it is only se de- 
fendendo, ib. s. 15 

An officer resisted in the execution of his, duty, 
and a private ]>erson feloniously attacked on 
the highway, may justify the killing without 
giving back at all. ib, s. 16 


A man may be bound to good bc4i avion r for 
accusing justices of ignorance of the excise 
laws. 486. (N.J) 

EXCOMMUNICATK iN. 

By the common law, un excommunicated heretic 
may be imprison^ by tlie writ excommunicato 
capiendo. 355. s. 1 

By 3 Jac. J . c. 1 . <;very ])opish recusant convict 
shall stand disabled, &c. as persons excom- 
municated, to all intents and purposes. 387 
But they cannot be apprehended upon excoin- And it is said, though even he who gives another 
municate capiendo. 388. s. 6 the first blow, without malice, and afterwards 

By 5 U.Q Edw. 6. c. 4. whoever shall smite or do what he can to avoid killing him, is not 

^y violent hands upon anollicr in a church or guilty of felony . — Sed quare. ib. s. 17 

clmrcbyard shall ipso facto be deemed ex- Homicide per infortunium and jse defendendo 
commuiucate. 493. s. 25 are not felonies, were always bailable by the 

And Soever shall maliciously strike another King's Bench, &c. and never punishable with 

with any weapon in a church or- churchyard, the loss of life. 79. s. 20 

or draw the same with intent so to strike. They are not bailable hy justices of the peace, 
sbalVon conviction as the statute directs, have but the offenders must be committed till the 
.. ono^ of his ears cut off, and stand ipso facto next assizes. 88. s. 23 

excpmmuKiicalcd. ib.'s.26 These offences cannot be justified by special 

pleading. 
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pleadini^y but the special matter may given taining money .coloarably, whefe imne,'or not 
m evidence on not 88. s. 25 so much, is due, or where it is not yetdttis 418^. 

Ji the offender be acquitt^ of the indictment, No fees Shall be taken but of king by 
or found not guilty on a special verdict, he officer concerned in the administration or 
shall be discharged upon bail, and forfeit his ecution of justice, See. ^ if* ff* 2 

goods. i6. A prescription by a clerk of the market, claiming 

But that by removing the record by certiorari fees for the view of weights and measures, fi 
into chancery, he shall be pardoned of course, void. 

without waiting for the king’s ivarrant. ib» The danger of oppression from officers' ancient 

• fees, as the bar fee by the sheriff, &c. whidl 
EXECUTION. • they claimed. 419.8. 3 

, r; ^ . ... An enumeration of the statutes by which their 

On tlfl^isOnviction of an infant within tlie years settled. (N) 1 

of discretion, for a capital offence, the judges Officers guilty of extortion, who take other fees 
will, in discretion, respite the execution in they are allowed. 4 

order to procure a pardon. 4. s. 8 . a promise to pay them’ more than they are in* 

If the common pleas, cfti an ap])eal of death, or titled to lake is void. 

^'justices of the peace on an indictment of trea- jt jg extortion to oblige an executor to prove a 
son, award execution, and the execution is will twice over, and to take fees thereon; or 

accordingly done, the judges who award, and procure a gratuity to become bail for a pri- 
the officer who executes, are guilty of felony, ^oner; or to arrest a man and proemre a re- 

lease; or to obtain money from a prisoner by 
,.But in trespass, if the justices of peace arraign colour of office. (N) 2 

for felony, and award exoculion, the justice It is extortfon for a miller to take more than is 
only, and not the officer, is guilty. ib^ s. 6 <1,1^ hy custom ; or for a commissary to tdke 


Execution must be done by the lawful officer. 

ib. s. 7 

If a private person do execution, or if the proper 
officer himself do it witliout lawful command, 
it is felony. 16. s. 9 

The execution must be pursuant of, and war- 
ranted by the judgment; therefore if a sheriff] 
behead a man where that is no part of the 
sentence, he is guilty of felony. >' 81. s. 10 

The king cannot va’ry the' execution so as to ag- 


more than his righ| for absolution; or a ferry- 
man for ferrying or to force an exorbitant, 
price for places at a fair; or in an under-she* ' 
riff* to refuse execution of process without his 
fees; or to take a bond for them; or for a co- 
roner to refuse a view! - ».(W) 

Extortion, by the common law, is punisnable 
with deprivation, fine, and imprisonment. 
And by the statute of Westminster, the offen- 
der shall yield twice as much as he takes. 420 


gravate the punishment. ib. (N) 1 ,Tl»7iudictment or information must state Ae 

How homicide, m execution of public justice, is particularly. (N) 

justified. ib, sessions may try the indictment. ib, (Ni 

If a convict becomes non compos aitar conviction, An action lies for the double value. ib, (N) 
he shall not lie executed. 3. s. 3 Pi-oof of the smallest possible taking is sufficient; 

for it is the taking, and not the contract, which 


constitutes the crime. *6. (N) 

fViders are principals, and tlie offence may be 
laid in any county. ib, (N) 


EXPORTATION. 

See 

« 

Penalty for exporting wool, to 586 

By 19 Geo. 2. c. 34. and .52 Geo. 3. c, 143. ifj EYRE, 

any persons armed, to the number of three,.,, , • i • i. * a 

shil be assembled to assist in the illegal ex- 1 By 2f. c. 2. it is high trewn to sto 

portation of wool, or shall rescue, &* or if Ae justices .« eyre or justices of as^assignrf 
Ly person shall have his face disguised, when **"“8 

passing with such goods, or shall obstnict the „ orticeR. ^ , ... ^ « 

Sehiiiig, &c. he shall be guilty of felony with- not attempt to ki l them, or Ae ae^ 

out clergy. 665 & 668 (N) wounding, unless deaA ensue, wdl amount to 

Exporting of bullion. ' 37 to 41 crime. ik 

If any broker, not a goldsmiA or refiner, shall FAIRS, 

buy or sell any bullion, or molten silver, he By .5 & 6 Edw. 6. c. 9. to break open a hooA 

Aall be imprisoned six months. 41 or tent in any market or fair, Ae ownar, Ws 


No bullion to be entered or shipped, but in the 
name of the tme owner, proprietor, or impor- 
ter, on pain^of forfeiture. 39 

EXPORTING TOOLS. 

The several statutes creating the offence of ex- 
porting tools eniunerated. 595. 612 

EXTORTION 

Is any oppression, but especially an officer ob- 


wife, &c. being therein, is felony withonl 

clergy, -208 

By 27 Hen. 6. c. 5. no fair shgll be held 
principal festivals. Good Friday, OK 0»y 

Sunday, except the fairs in harvest; 358 

FALSE NEWS. 

Spreading felse news is an indictable offieece< 
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FALSE TOKENS. 
See Cheat. 


j Money# delivered in consequence of an oath 
compelled by fear is robbery. 213. 9. 1 

r#.. oo ««« o w 1 1 * w • .t is the distinguishinff ingredient between 

By 33 Hen. 8. c. 1. falsely to obtain the property ^^beiy and other larcenies. 214 

of another by means of any privy false token Therefore if the fear be exerted subsequent to* 

w a rai« emeanor. ■ r i * i, ^ 1 *'! taking, it is larceny, but not robliery. 

What shall be considered a privy false token. 320 ^ ib h 7 

FAME. ^^he^e no fear is impressed for the purpose of 

T* „ a TV 1 a • . rt obtaining the property. ih. 

By 34 Fidw. 3. c. 1. justices of |^ace aie em- jj^it it is not necessary that the fact of actual fcar 

powered to nistrain and take {infer aha) of| should either lie laid in tfie indictment or 
all them that be not oj good Janie sufficient j.()ved upon the trial. ib. s. 8 

surety for their good behaviour. 48.'> x*roof of such acts as may reasonably bV sup- 

It has been thought that this means only such as fear and ‘apprehension in the 

are defamed urn] justly suspected of an inten- hurnan mind are siiflicient, if the party parts 
tioii to break the peace. */>. s. 2 with his money under the influence of them. 215 

But evil fame as properly includes persons of| in odium spoliator is the law will presume 
scandalous behaviour in other respects as fear where tiierc appeiirs a just ground for it. 
those who give suspicion of their readiness to 215. s. 10 

break thepe^e. ib. p^opei-iy expressed in an indict- 

Tlieicfore for those causes of scandal wliicli give meat. i i 
a man a had Jamey as being contra honos mo- j/j.' j 

m only, may be bound to his good behaviour. /5. -i i » 

And also all persons whose misbehaviour may In what cases a in?n shall be said to hojelo de 
rcasoiiahly be intended to bring them within L ^* , . „ 

the meaning of persons evil fame ^ the great!^^^*^! forfeit for ll ; oifeiiee. 78 

latitude of which leaves it to the judgment of t;t;i QTuy 

the magistrate. ib. 

A libel is any malicious d<;famation expressed Capital oflenecs, by the cornmon law, come gc- 
in any manner so as to be generally under- iiorally uiuJer the title ot felony; which sign i- 
stood, 54*> quodlibet crimen J'ellco animo perpetratum. 

r- ^ " c. 7 

FAJinilNGS. It can be expressed by no periphrasis without 

5a’ II aif-penky. the word /c/o7«rt.' 7l.s. 1 

It is not high treason to coin or counterfeit brass included in liigh trea.son ; and a par- 

fartliings. 20 s 57 lelony pardons treason, u the worn 

To alter a farthing with intent to make it pass I . proditorii be omitted. ib. s. 2 

for a sixpence is high treason. 26 ! ^‘ '‘'"'‘J's accompanied with an evil intention. 

By 15 Oeo. 2. c. 28. whoever shall coin or coun- , . , . ^ 

teifeit any brass or copper money called a imputed to a mere mistake 

halfpenny or farthing, their aiders, Ikc. shall | nns-aniniadvorsion. 
suffer two years iiiiprisonuient, and find .surety ' ‘Anciently the bare intention to commit 
for two years more, 44 consider(*d as felonums, f5. s. 2 

By 11 Oeo. 3. c.40. who*. ’.er shall coin or coun- now felony .shall not be imputed to a bare 
terfeit a lialfpenny or a farthincr, his aiders,! intention to commit it. a'/c' 

Ssc. shall be guilty of felony. 46. s.26i^^'^^ very severely fined for 

W’hoever shall bu}, sell, take, receive, or put off intention, 

any counterfeit copper money not cui in 


ib. 


W here a statute deerres an offence to undergo 
juflgraeiit of litV* and member, the offence be- 
comes a felony, though that word bo»omitted. ib. 
Bui felony shall iiol be implied from any doubt- 
ful or ambiguous vwrds in a statute, ib. s. 6 
Where a statute makt s a second offence felony, 
or subject to a heavier punishment than the 
first, it must be after conviction. ib. 

salvation, or that it is tlie .service shall be incidentally implied in every'’ sta- 

365. s. .34 winch makes an offence felony. 7.3 


pieces, for lower than its noniinal value*, .stiall 
be guilty of felony. 44 

FAST DAYS. 

By 2 & 3 Fdw. 6. e. 19. and .5 Eliz. c. 5. it is 
madi* jjenul to affirm that any eating of fish or 
forbearing of fleish mentioned therein is neces- 
.sary to ’ 

By 27 lien. 6. c. 5. no fair or market^haU fe 

■|.eld on the principal fast days, except tlie fair the statute be repe^.d, he cannot be pu- 

Sundays in harvest, on pain of forfeiting the nished for the felony. I i . 

goods exposed to sale. 358 FELONIOUS HOMICIDE, 

JTAll Murder, Manslaughter. 

^ * That without malice i.s called manslaughter, and 

See Robbery. sometimes chance medley. 89. s. 1 

Larceny from tlie person by putting in fear is This is such a killing as happens upon a sudden 
called roljbery. 212 quarrel, or in the commission of an unlawful 

act, 
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act, without any deliberate intention of doing 
mischief. * 89 

There can be no accessaries to manslaughter, 
because it must be done without premedita- 
tion. ib. 

FEME COVERT. 

A feme covert, favoured in respect of her hus- 
band's authority over her, shall not be pu- 
nished for committing a bare theft in company 
with or by coercion of h^r husband. 4 

This exemption extends to burglary and perhaps j 
to robbery. 4. (N) 7 

A feme covert shall not be deemed an accessary 
to a felony for receiving her husband who has 
been gitilty of it. 4. s. 10 ' 

Hut if a /c/nc covert commit a theft of her own 
voluntary act, or by tlie hare command of her 
husband {quaere), or be guilty of treason, mur- 
der, or {quare) robbery, in company with or 
by coercion of her husband, she is punishable. 

4. s.ll 

Or if she receive stolen goods without her hus- 
band’s privity, or if he, knowing it, disciaiim 
her, she maybe punished as accessary, ih, (N)7 
A wife may be indicted together and condemned 
to the pillory with her husband for keeping a 
bawdy-house. 5. s. 12 

Generally a feme covert shall answer for any of- 
fence not capital. 5. s. 13 

If the offence be of a nature which she may com- 
mit alone, the husband need not be joined in 
the indictment, provided he is no way privy. , 
But for a forfeiture, the hbsbund may be mad 
liable by joining him ih the prosecution, ib. 
The husband is not liable to pay a forfeiture re- 
covered against his w’ife upon an indictment. 380 

FENCE.S. 

Ry 6 Geo, 1. c. 16. to destroy fences round 
woods or plantations is three months' correc- 
tion, and the parish liable to the damage. 325 
By 16 Geo. 3. c. 30. to destroy the fences of deer 
parks is transportation. 326 

By 9 Geo. 3. c. 29. to destroy fences of waste 
lands inclosed, transportation. 327 

FEIGE NATURi^,. 

Larceny may be rommiltod of animals /<T<r na- 
turaa, if they be fit for food and reduced to 
tamencs?, and known by the offender to be so. 

149 

^ FIRE ENGINE. 

By 9 Geo. 3. c. 29. to damage or destroy any 
fire engine belonging to any colliery, on con- 
viction within eighteen months, incurs a ])e- 
nalty of transportation. 335 

FISH. 

The offence of stealii^ fish 190 

Regulations inspecting the preservation, sale 
and importation of fish. 654. 658 

FINGER. 

Cutting off, or disabling, or weakeninj a man’s 
hand or finger, is esteemed a maim. 107. s. 2 
It is punishable with fine and imprisonment, ib. 
By 22 & 23 Car. 2. c. 1 , to disable any limb or 


member^ with intention to maim and disfigure, 
is death without clergy. 108. s. 5 

Cases on this statute. 100 

footway. 

See Nuisance, Highway. 

Tliere are" three kinds of ways: tst. a footway; 
2d. a pack and prime way, which is both a 
hor^e and a foot way ; 3d. a cart way. 698 

A nuisance in a footway is punishable at the 
leet. ib, 

FORCIBLE ENTRY AND DETAINER. 

By common law, a man, vrithin proper lime,' 
might regain /its possession by force ; and he 
in.*iy now justify the re-taking of his goods 
wrongfully withheld. 495 

But such a repossession of lands is now re- 
strained. ib. 

On an action for a forcible entry, if the defend- 
ant proves his title to the lands, &c. he shall 
not pay damages to the plaintiff for the force ; 
but he may be punishctl as a disturber of the 
public peace. ib. s. 3 

Indictment lies at common law for a forcible 
entry ; but the actual force must be charged. 

ih. (N) 1 

By 2 Fklw. 3. if arms which strike a terror are 
used in making the entry, tlie persons autho- 
rized hy that statute may seize the arms and 
imprison the offenders; but they ^aniuat re- 
state the party injured to his j)Ossession.496. s. 5 
By 5 Rich. 2. c. 7. whoever shall make entry 
into lands, with strong hand, and with multi- 
tude of people, shall suffer imprisonment. 

ib. s. 6 

By 5 Rich. 2. c. 2. justices, with the power of 
tlie county, may commit such as hold forcibly 
after an entry made. ib. s. 7 

And he shall make a record of the fact, which is 
not traversable, because he acts not as a mi- 
nister, but as a judge. 497. s. 8 

He may also assess the fine for the offence, ib. 
But the commitment must be upon a view of tlie 
fact, or for want of finding sufficient sureties, ib. 
If the party traverse the entry, or the force, or 
plead three years possession, the justice may 
summon a jury and try Uie traverse. ib. 

By 8 Hen. 6. c. 9. justices arc empowered to 
examine the offence, and put tlie party intitled 
into full possession. ib. s. 9. & 10 

For which [uirpose thiiy may direct the sheriff 
to impanuel a jury, each having 40«. a year. 

498. s. 11^ 

Fenalty on jurors or sheriffs neglecting their 
duty. ib. 

This pow'er extended to all magistrates, ib, s. 12 
But this power shall not extend to dispossess 
those who have had possession for three years. 

ib. s. 13 

By 31 Eliz. c. 11. this security confirmed, &c. 
the party may allege the three years peaceable 
occupation in bar of restitution. But the fact, 
on being traversed, may be tried by the jus- 
tice, who may award costs, &c. ib. s. 14 
If a lessee or copyholder be ousted, and* the le»* 
sor, or lord, disseised, restitution to thelessef, 
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or copyholder, is a reseisin of tlte fre^old. 

499. s. 15 

By 21 Jac. 1. c. 15. the Court may grant resti- 
tution to termors, copyholders, tenants by 
elegitf statute merchant and staple, ib. s. IG 
QuarCf If a tenant by tlie verge be within the 
statute. ‘ ib. s. 17 

A lessor who ejects his leasee, and is then for- 
cibly put out of possession, is not within any 
of the statutes. 499. s. 17 

But in either of the last cases, the justice may 
remove the force and commit the offender. 

ib, s. 18 

What shall be esteemed an entry. ib. s. 19 
Ihe bare trespass' by a pretender to the lands, 
although armed, &c. unless he actually claim 
by circumstances of force and terror, is not an 
entry. 500. s. 20 

Aiders are principal offenders, although they do 
not actually enter. ib. s. 22 

One who continues forcibly, under a defeasible 
title, against him who has a right of entry, is 
witliin the statutes. ib. s. 23 

But not one who barely agrees to a forcible en- 
try made to his use. ib. s. 24 

What entry is forcible. ib. s. 25 

It must b(j with actual violence and terror ; not 
.such as the law implies in trespass. 501. s. 26 
What degree of violence is necessary. ih. 

What circumstances will amount to terror, ib. s. 27 . 
What * 'MEii shall bC'.adjudged forcible. 502 

s. 30 

A forcible entry or detainer may be committed 
upon ecclesiastical possessions, ns well as upon 
temporal, or incorporeal hereditaments, for 
which entry will lie ; but not upon a way or 
easement. 502 

Who may be guilty of this offence. 503. .s. 32 
What ought to lie the form of a record, upon the 
statutes of forcible entry. 503. .507 

Of what kind of posse.ssion restitution is to be 
awarded. 607, 508, s. 46 

To whom and in what manner such restitution 
ought to be made. 508. ib. 

By whom and in what manner .such restitution 
may he awarded and given. 508. s. 49, &c. 
How restitution should be barred by a continu- 
ance of possession for three yeai s. 509. s. 53 
For what oUier causes such restitution may be 
stayed. 511, s. 58 

How such a r'^stitution may be superseded be- 
fore it is f\.,cufed. ib. s. 61 

How such a restitution may be set aside after 
it is executed. 51 2. s. 63 

fOTlCIBLE MARRIAGE. 

By 3 lien. 7. c. 2. whoever shall take a maid, 
widow, or wife, against her will, tJieir abettors, 
prbeurers, and knowing receivers, shall be 
repi]^ted principal felons. 123 

Deciskms on tliese statutes 124, 125 

FOREIGN PRINCE, 

See EiXLISTlMC. 

Serving a foreign state. 47 

Summoning a man to appear and defend himselfl 
before a foreign prince, was anciently high' 
treason ' 7 


And writing letters to a foreign prince^ invitkig . 

him id invade the realm, is now high treason. 9 
It is so high an offence to ]g|:efer the interest of 
a foreign princ^ that it is criminal to do any 
thing which majr'incline a man so to do. 

65. s. 3. 

FORFEITURE. 

If the wife incur tlie forftnture of a penal statute, 
the husband may be made a party to an action 
or information for the same. 5. s. 13 

An offender executed by virtue of the writ de 
haretico combure'ndo, forfeits neither land nor 
goods. 335 

The limitation of a forfeiture to the crowm, in a 
statute, is mere surplus. 379. s. 33 

Whether a forfeiture is sated by the death of the 
party witliin the time limited for the payment 
of it. 367 

What shall be forfeited by felo dc se. 78. s. 7 

ITie forfeiture is saved by a pardon before inqui- 
sition found. 7B 

After inquisition, the forfeiture shall relate back 
to the time the mortal wound was given, ib^ 
Nothing shall be forfeited as a deodand unless 
the party die within a year and a day. 75. s. 7. 
But if lie die within the time, the forfeiture shall 
relate back to the time of the wound. 76 

rORGERV. 

Forgery defined. 263. (N) 1 

Forgery of franks. 291 

Forging a testimonial of justice of peace. 287 
Forging of post fines.' 290 

Forging marriage registers. 680 

Forging of stamps on silk, paper, callicoes, and 
silver ]ilale. 284. 287 

Forging the signature of the accountant-general. 

280 

Forging the seal of the South Sea C’ompany. 282 
Forging East India bonds. 283 

Forging witli intent to defraud a proprietor of 
stock. 26B 

Forging Medito-rancan pass. 290 

Forging with intent to defraud seamen of their 
wages. 292 

Forging with intent to defraud the London A.s- 
‘<urance Company, Royal Exchange Assurance 
( ompany, and the Globe Assurance. 263 
Forging with intent to defraud the Gi^vernor and 
(Jonipaiiy of the Ba^nk of England. .275 
Decisioics on this spe^es of forgery. ^ 281 
Forging of wills, bonds, bills, notes, receipts, 
and orders for payment of money or delivery 
of goods. 298 

A variety of judicial decisions on subjects of 
forgery, 300 to 312 

Forgery of bills of exchange of foreign states and 
corporations. 310 

Forgery of records. » 266 

Forgery of documents relative to" public funds. 

268 

Forgery of notes and other securities of the Bank 
of England, and other public companies. 275 
Forgery of .stamps. 284 

Forgery of official papers, securities and do- 
cuments. 287 

Forgery 
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Forgery of private papers, securities and docu portance, may become the subjects of IbnOiy. 

ments. • 29£ ' 265. s. 8 

Forgery is either by»the common law or statute So alsotnay a privy seal, a license ibm the 

' < c. 21. p- 26r chequer to compound a debt, a certificale of 
At common law, it consists Ifir' falsely and frau holy orders, and a prot^tion from a parKa- 
dulently making or altering any matter of re- ment-man, f^Ts. 9 

cord or any other authentic matter of a publU It is unqd^tionable that a man may be guilty at 
nature; as a parish register, any deed, or will common law by forging a deed; and most 

263. s. 1 probably by forging a will; but , this is not 

The punishment is fine, imprisonment, and an} settled. %b. 8.10 

corporal punishment. * ib, It is laid down generally, that the counterfeiting 

If a man make a feoffment one, and after- other writing.s of an inferior nature is not pro- 
wards make a feoffment to another of the same perly forgery {vide (N) 263). 266. s. 1 1 

lands, of a date prior to the firsts it is forgery The distinction is, that the counterfeiting of wri- 

264. s. 2 tings of an authentic public nature is in itself 


So also if he had passed only an equitable in 
terest. ib. s. 2 

If a person, in drawing the will of another, in 
sert legacies of his own head, it is forgery. 264 
If one finding another’s name at the bottom of a 
letter causes the writing to be cut oflfi and ? 
general release to be written over the name 
and then takes off the seal and fixes it to the 
release, it is forgery. 

To insert in an indictment the names of those 
against whom in trutli it was not found, is for- 
^ gery. ib. 

So also to make any fraudulent alteration of the 
form of a true deed in a material part of it. 20.5 
As by making a lease of the manor of Date ap- 
pear to be a lease of the manor of i%le, by 
changing the D into S. ib. 

Or by making a boucl for £600 appear to be for 
£5000, by an acMitional cypher. ib. 

Sir Edward Coke'a opinion, that a deed so alter- 
ed is rather than forged, controverted, 
and denied to be law. ib, 


criminal, whether any third person be actually 
injured thereby or not; but that the counter- 
feiting of other writings of an inferior and pri^ 
vate nature is no crime, unless some one re- 
ceive a prejudice thereby. ib. 

OF rOllGERY BY STATUTES. 

By .5 Kliz. e. 14. whoever shall falsely forge any 
* deed, charter, or writing sealed, court roll, or 
the will of any person in writing, to the intent 
tiiat the estate, or freehold, or inheritance, to 
any lands, tenements, or hereditaments, free- 
hold or copyhold, or the right, title, or interest 
of any person therein, shall be molested, &c. 
or shall knowingly irtter the sam e with the 
like intent, on conviction, by actlBIT 81' da- 
mages to the party grieved, shall pay double ' 
costs and damages, be set in the pillory, have 
his ears cut off, his nostrils slit and seared, 
forfeit all the profits of his lands, and suffer 
jierpetual imprisonment. 298 


Fo'; forg~„;s rots-Tmuch consist i„ count 1 twvV'lr " 

— ® - - lawyer, or counsellor, who shews such deed m 

evidence for his client. 299 


feiting ihe hand and seal, as in endeavouring 
to give an apjiearance of truth to a mere de- 
ceit and falsity; and by force of such falsity, 
to give it an operation which in justice it ought 
not to have. * ^ ib. s. 2 

But a man who writes a deed in another’s name, 
and seals it in his presence, and his com- 

mand, is not guilty of this offence. ib. s. 3 
Neither shall an obligee be punished for forgery 
who erases die word libris and inserts match; 
for it is ajpiie prejudicial to himself, ib. s. 4 
But if it should appear that this alteration was 
to^irejudice a third person, it is forgery; and 
otheKvise it is a misdemeanour. 265 


‘Vnd if such forgery be of any charter, deed, or 
writing, with intent to claim any estate or in- 
terest for a term of years in any premises not 
being copyhold — or any annuity in fee-simple, 
fee-tail, or for term of life or years — or if such 
forgery be of any obligation, bill obligatoiy, 
acquittance, release or discharge of any debt, 
account, &c. of any thing personal, the offend- 
er shall pay double damages, &c. and be set 
on the pillory a.s aforesaid, have one of lus 
ears cut off, and suffer imprisonment for one 
year, &c. ib. 

\nd whoever shall be convicted of any of the 
said offences a setiond time, he shall be guilty 

‘ ’ ib. s.14 - 

assize have 
ib. 8 . 15 


To write a will officionsdy is nbt forgery, although 
tlie testator becomes won cawnes before it be, a* r i 

bm* b, fc, i, f. .i,!,™.! , "ss 

“is -z'fs 

Uon of a bequest to another. ,b. 

It w not material whether tl.e forged instrument “h «««•* 

be made in Such a manner thit it it were in ^ f? 

AUmattoof record, from iheir high^blt im-| ^ the second 
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branchy although the wills arc not mentioned. trees^ poles^ thorns, quicksets, &c. is liable to 

300 s. 19 the sime punishment. 325 

The forgery of a lease of lands in Ireland is nol B}r 9 Geo. 1. c. 22. to destroy any trees planted 
at all within the statute. ih. s. 20 in any avenue, or growing in any garden. 

Nor is a deed containing a gift of mere personal orchard, or plantation, for ornament, shelter, 

chattels. ib, s. 21 or profit, is felony witliout clergy (but clergy 

But a statute merchant, or a recognizance in na- restored by 4 Geo. 4. (N) ). 327 

ture of statute staple, are within tlie meaning By 6 Geo. 3. c. 36. whoever, in the nighty shall 
of the word obligation . — But a statute stapl damage or destroy any timber tree, &c. or 

itself is not, for it does not require a seal. 9xty shrub or plant, of die value of 5s. &c. &c. 

ib. s. 22 shalV be transportpl for seven years. ib. 

To publish a deed, ahcr information of its falsity. By 6 Geo. 3. c. and 13 Geo. 3. c. 33. who- 
is an uttering within tlie act. ib. s. 23 ever shall deface or damage any timber tree. 

The double damages (vide supra) shall be go- in any of the king's forests, shall forfeit £20, 

veined by the penalty, and not by the true &c. for the first ofence; £30, fitc. for the se- 

debt appearing in the condition. 301. s. 24 cond; and for the tlibd, be transported for 

A second conviction for a forgery of a different seven years. 328 

nature from the first, will make the offender By 13 Geo. 3. c. 32. whoever shall steal or de- 
guilty of the felony. ib. s. 25 stroy any turnips, potatoes, cabbages, par- 

The prosecution must strictly pursue the words snips, pease, or carrots, growing in any gar- 
of the .statute. ‘ ib. s. 26 den; or by 31 Geo. 2. c. 35. any madder 

But an indictment setting forth that the writing roots; shall forfeit 10«. 168, 169 

was indented, without adding it was sealed, is By 25 Geo. 2. c. 10. whoever shall break into 
sufficient. , ib. a black-lead mine, or being there, shall steal 

A verdict finding dc Iransgressione ct forgeria any lead, eawke, &c. may be transported for 
pradiclus prout superius indictamenlo suppo- seven years. 170 

fiitur, is sufficient. ib. By 4 Goo. 2. c. 32. and 21 Geo. 3. c. 68. who- 

ever shall break, with intent to steal any lead. 


FORNICATION. 

All open lewdness, grossly scandalous, is punish- 
abki?k5‘*the temporal judges, by fine and im- 
firisonment, &c. 358 

FOREST, 

If tre.spassers in any forest, &c. will not render 
themselvc.s to the keepers, they may be slain 


iron bar, iron grate, iron pallisadoes, or iron 
rail ; or any copper, brass, or bell-raetal uten- 
sil, or fixture, being fixed to any dwelling- 
house, See. &c. he may be transported for 
seven years. 171 

Decisions on the above statutes. 173, 174 


GAMING. 

by force of tlic statute de mdtefactoribm in All common gaming-houses are indictable as 
parcis. 81. s. 15 nuisances. 693. s. 6. 

FOIITUNF^TELLERS. I0 & 11 Will. 3.c. 17. all mischievous games 

^ ^ called lotteries, by (inter alia) dice, lots. 

By 9 Geo. 2. c. 5. wl.oever shall ^.le^e to ^^rds, &c. arc declared nuisances, and who- 
tell fortunes, or pretend by cr^y science to 3,,^, ^ shall forfeit £500, 

discover stolen goods, shall be impn.soned furj *' 733 

one year, stand four iiinra in llic pillory, and 9 A„nc, c.' 14. s. B. to assault and beat any 
hnd surety as tlie court shall Ihink fit. 3.57 ''person 00 account of monies won by garnini^ 


By 17 fleo. 2. c. 5. all jugglers, fortune-tellers, 
&r. &.O. shall be deemed rogues ami vaga- 
bonds. ib. 

FREEHOLD. 

Tlie goo«ls of which larceny may be committed, 
ought to be no w'ay annexed to the freehold. 

148. s, 34 


is forfeiture of goods and two years imprison- 
ment. 116 

B;- 16 Car. 2. c. 7. to use any fraud or unlawful 
device, in playing at any pastime^or game, or 
by bearing a share in the stakes, or by bettiitg 
on the side of such «hall play, incurs k for- 
feiture of ti>*ble th? value. ^ 726 

Therefore it is no larceny at common law to steal By 9 Anne, c. 14. if any person shall, by any 


corn or grass growing, or apples on a tree, or 
lead on a church. ib. 

But by 43 Eliz. c. 7. to cut corn or grain grow- 
ing, rob orchards, to break the fences or 
trees therein, to the intent to take the same, 
away, or to cut woods, underwoods, poles, Ac. i 
not being felony by the laws o)' this realm, is j 
made punishable at discretion. 165 1 * 

19^ 15 Car. 2. c. 2. the houses of such offenders Tlie offence of keeping a common gaming-house. 

may be .searched. 166 721. 726 

By 1 Geo. l. c. 48. to destroy any timber or The offence of excessive gaming. 729.733 

fruit-tre<=', is fine and imprisonment. 327 The offence of illegal horse-racing. 748 

By 6 Geo. 1. c. 16. to destroy any wood sprigs, Gaming in public funds. 743 

GAOLER. 


fraud or shift, deceit, ill practice, &c. in play- 
ing at any of the games mentioned in the act, 
or by bearing stakes, or by betting, &c. win any 
sum of money, or other valuable thing, on con- 
viction, by information ^ indictment, he shall 
forfeit five times the ^aluc, be deemed infa- 
mous, and suffer corporal pilnishment, as in 
cases of perjury. 727 
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GAOLER. 

To threaten or assault a gaoler for keeping a pri- 
soner in safe custody, is a contempt of the law, 
and highly punishable by fine and imprison- 
ment. C4. s. 14 

If a criminal, in endeavouring to break the gaol, 
assault his gaoler, he may be lawfully killed 
by him in the affray. 81. s. 13 

If a gaoler, by durei& of imprisonment, compel 
a man to accuse an innocent person, who, on 
his evidence, is condemned and executed, this 
is homicide in tlie gaoler.^ 92. s. 7 

A gaoler knowing a prisoner ro be infected with 
an epidemical distemper, confines another pri- 
soner against his will in the same room witl 
him, by which he catches the infection, and is 
suffered to continue there and die, this is a fe- 
lonious killing. 93. (N^ 

So also to confine a prisoner in a damp room, 
denying him the conveniences which decency 
requires, by which filth he catches a distemper 
and dies, it is felonious. ib. (N 

By 14 Edw. 3. c. 10. if any gaoler or under- 
keeper, by dure.ss, make any prisoner to be- 
come an appeller, against his will, he is guilty 
of felony. 413 

It is immaterial whether the approvement be 
true or false, or whether the ajipellec be ac- 
quitted or condemned. ib. s. 2 

GARDENS. 

The offence of robbing orchards and gardens de- 
scribed. 160 

GARMENTS. 

By Ci (tco. 1 . c. 23!- to assault any person in the 
public highway, with intent to spoil thei 
clothes or garments, is transportation for seven 
years. 114 

Gases decided by the twelve judges on the above 
statute. 115 

GATES. 

See Fenci.s. 


By 9& 10 Will. 3. c, 32. denying any one oC 
the persons in the holy Trinity to be God, or 
maintaining that there are more Gods than 
one, &c. on conviction at Westminster or as- 
sizes, renders the offender incapable of any 
office for the first, disabled to sue, &c. for the 
second offence. 355. s. 13. 

[Repealed as to tlie Trinity, 53 Geo. 3^ ch. 160* 

i6,(N) 

- GOLD. 

See Coin. 

Endeavours to find out the Philosopher’s Stone 
being found prejudicial, the 5 Hen. 4. c. 4. 
made it felony to use the craft of multiplica- 
tion, but is repealed by 1 Will. & Mary, c. 30. 

42 

By 8 & 9 Will. 3. c. 26. whoever shall blanch 
copper, &,c. or deal in any malleable compo- 
sition or mixture of metaLc, which shall be 
heavier, and look and touch like standard gold, 
he shall be guilty of felony. 42. s. 14. 

Tlie standard of gold consists of two carats of 
copper melted with twenty-two carats of fine 
gold 43. s. 16. 

The king cannot by his prerogative alter the 
standard ib, 

GOLDSMITH. 

See Bullion. 

By 6 & 7 Will. 3. c. 17. no molten silver shall 
be stamped, unless it be marked anAnfitanyd 
at Goldsmith’s Hall, and certified under nhe 
hand of one of the wardens of the goldsmiths, 
that oath hatli been made by the owner and 
one credible witness that no part thereof was 
the current coin of the kingdom, nor the clip- 
pings thereof, nor plate, &c. 38 

No broker, not being a trading goldsmith or re- 
finer of silver, shall buy or sell any bullion, on 
pain of six mouths imprisonment. 41 

(;OOD BEHAVIOUR. 


By 6 Geo. 1. whoever Shall break^lown the gates 
See. of such places as the act describes, shall 
be committed to the house of correction, &c. 

355 

The punishment for destroying of turnpike gates. 

340 

Eirecling a i^ew gale in a highway is a nuisance, 

• because it intercepts that free, open, and legal 
paSsage the people before enjoyed. 694. s.9. 

But wfitreagate has eoiiiinued time out of mind, 
it shall be intended that it \vfis set up at first 
by consent, or laying out tlu? road, in which 
case the people never had a free passage. 146. 

A gate that is a common nuisance maybe pulled 
down by any person. 095. s. 12. 

'Bdd. 

All blasphemitl against God, as denying his 
being or providence, or reproaching Jesus 
Christ, or falsely pretending to extraordinary 
commissions from God, are high offences by 
the common law, punishable wiUi fine, impri- 
sonment, and such infamous corporal punish- 
ment as tlie court shall direct. 358 


See Behaviour, Surety, Recognizance. 

By 34 Edw. 3. c. 1 . justices of peace are em- 
powered to restrain offenders, rioters, &c. and 
to lake and arrest all thosii they found by in- 
dictment or suspicion, and put them in prison 
— and to lake of all them that be not of good 
fame, sufficient surety and mainprise for their 
good behaviour. 485 

Persons of evil tame includes persons of scanda- 
lous behaviour in other respects than those re- 
lating to the peace. ib. s. 1 . 

\ man may be bound to good behaviour for of- « 
fences contra bonos mores, as haunting bawdy 
liouses with women of bad fame; keeping bad 
women in one’s house; speaking contemptu- 
ously of a justice or a mayor, tliough not in 
the execution of office, and also of a constable 
ill tlic execution of his office. ib. s. 2. 

But no one ought to be bound to good behaviour 
for rash, quarrelsome, or unmannerly words, 
unless they tend to break tlie peace or abuse 
the govei^ment. 486. s. 3. 

But there are no precise niles, and the magis- 
trate has a discretionary power. ib, 

• Surety 
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Sutie^ may ba iakea of all he may justly suspect ^cture, within tliis realm, to the true and first 

to be dangerous, q^relsome, or scandalous^ inveijktors. 628 

as those Who sleep in the day and wake in Manufactures newly brought into the realm are 


the night, or keep suspicious company, re- 
puted robbers, &c. eaves droppers, common 
drunkards, and all persons whose conduc 
' riders them of evil fame. 486. s. 3 

A variety ( instances enumerated in which 
surety for beh^^viour has been taken, ih. notis. 
GOVERNMKNT. 


within- this grant of privilege. 623. s. 22 
' GRASS. 

It is no larceny, by the common law, to steal 
com or grass growing, but a bare trespass. 

148 

GREAT SEAL. 


Contempts <«ainst the king’s government, c. 6 ^ 33 3 ^ ^ 

GRANARY ^ king^s great or dprivy seal, he shall be guilty 

‘ of high treason. 12. s. 48. 

By 11 'Geo. 2 . c. 22 . whoever shall destroy any This extends to aiders and conseuters as well as 
store-house, granary, or other place where to actors. ih. s. 49 . 

com shall be then kept, in order to be ex- But no attempt to counterfeit either of them will 
ported, or shall unlawfully enter any such amount to this crime. ih. a. 50 

Dlace, and take and cany away any com^ Nor is fixing the great seal to a patent, without a 
nour, meal, or grain tlierefrom, or shall throw warrant for so doing, high treason. 20 . s. 51 
abroad or spoil the same, shall be transported Nor is any alteration of the matter of an instru- 
for seven years. 345 ment to which the seal is affixed, a counter- 


GRAND JURY. 

The court may impose an immediate fine on a 
person who refuses to give evidence before the 
grand jury concerning a crime. 65. s. 4. 
But an indictment of two counts^ one for a riot, 


feitingofit. 21. s. 52 

By 7 Anne, c. 21 . to counterfeit the seals used 
in Scotland is high treason. 20 

GUEST, 


indorsed by the jury ienoramus, the other for ^ guest who has a piece of plate set before him 


an assault returned bifla vera^ is good, Rex v. 
Fieldhouse. 506 


^ grand larceny. 

See Larceny. 

Grand larceny is a felonious and fraudulent 
taking and carrying away the mere personal 
goods of another, not from the person, nor out 
of his house, above the value oi 1 2d. 

grant. 

5ee Monopoly. 


in an inn, may be guilty of felony in fraudu- 
lently taking it away. 144. (N) 

If an innkeeper refuse either to receive a travel- 
ler, as a guest, into his bouse, or to find him 
victuals or lodging, upon his tendering him a 
reasonable price for the same, he may be sued 
by action for damages, and also indicted and 
fined at the suit of the king. 714. s. 2 

142 And it is said that the constable may compel 
him to receive such guest. ib, 

GUDGEONS. 


All grants of monopolies relating to any known The usual nets for taking them may be used, 

trade are void by the ^mmon law. 624. s. 1 . ' ^ ' 

By the common law, the king’s grant to any 
particular corporation of the sole importation 
. of any merchandize is void. 625 

Ibe grant of tlie sole engrossing of wills and 
inventories in a spiritual court, or of the sole 


provided they are not used for fish prohibited 
to be taken by such nets. 656 

GUINEA. 

See Coin. 


making of bills, pleas, and writs, in a court of. Hie -mpression of a guinea being made on a 
law, to any particular person, 's void. ih. s. o. piece of hammered gold, not round, and in an 
A grant for the sole making, importing, and impassable state, is not a counterieiting of tlui 

selling of playing cards, is void. iib, s, 4. current coin. 20 

Noting can exclude a subject from trade but an By 15 Geo. 2 . c. 28. wash, gild, or v^olour, 

.act of parliament. ' tft. (N) any lawful or counterfeit shilling, or a six- 


pence, or add to or alter the impression of 
eitlier side of such shilling or sixpence, with 
intent to make tlie same resemble, or look like, 
or pass for, a guinea or a half-guinea, pr to 
aid or counsel tlierein, frc. is high treason. 

26. s. 82 

gunpowder: 

persons aggrieved by such grants shall be By 21 Jac. 1 . c. 3. against grants of monopolies, 
^lieved. 627 it shall not extend to grants concerning dig- 

But, this Statute shall not extend to grants of ging, making, or compounding of saltpetre or 
M the term of fourteen years, for gunpowder, Su:, 626. s. 10 

thesis working or making of any new manu- By 16 Car* 1 . c. 21. all permt may import, 

•4 make, 


But the king may grant to any one the sole use 
of any art invented, or first brought into the 
, .malm by the grantee. 628. s. 2 1 . 

kbim may grant to particular persons the sole 
^ m some particular employments; as print- 

'^ing the holy scriptures, law books, &c. ib. 
B ^21 Jac. 1 . c. <3. all grants of monopolies are 
^ declioed void. 625 
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